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COMMENTARIES 


ON  THE 


LAWS  OF  ENGLAND. 


BOOK    THE    THIRD. 

OF   PRIVATE   WRONGS. 


CHAPTER    THE    FIRST. 

OF  THE  REDRESS  OF  PRIVATE  WRONGS 

BY  THE  MERE  ACT  OF    THE  PARTIES. 

^T    the  opening   of   thefe   commentaries  »    municipal 

law   was  m    general    defined   to   be,    «  a    rule   of 

C1V.1  condua,  prefcribed   by  the  fupreme  power   in    a 

ftate,  commanding  what  is  right,  and  prohibiting  what  is 

<' wrong ».»     From   hence  therefore  it  followed,  that  the 

primary  objefts  of  the  law  are  the  eftablilhment  of  rights, 

and  the  prohibition  of  wrongs.     And  this  occafioned  '  the 

diftnbution  of  thefe  colkdions  into   two  general   heads; 

under  the  former  of  which  we  have  already  confidered  the 

rights  that  were  defined  and  eftablifted,  and  under  the  latter 

are  now  to  confider  the  -wrongs  that  are  forbidden,  and  re- 

drefled  by  the  laws  of  England. 

guifhed  nghts  into  two  forts :  firft,  fuch  as  concern  or  are 

Mntrod.§,  B«ft./.i.c.3. 

">  Sar^ioju/ta,j„henskon>-Ja,eipro.        «  Bwk  I    sh   r 
hibens  contraria.     Cic.  tt   PMlipp.  it  •       •    . 

Vol.  Ill,  g 

■"  annexed 
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annexed  to  the  perfons  of  men,  and  are  then  called  yV/r^  per- 
fonaruniy  ox  the  rights  of  perfons ;   which,  together  with    the 
means  of  acquiring  and  lofing  them,  compofed  the  firft  book 
of  thefe  commentaries :  and,  fecondly,  fuch  as  a  man  may 
acquire  over  external  objefts,  or  things  unconnefted  with 
his  perfon,  which  are  calledy//r^  rerumj  or  the  rights  of  things  ; 
and  thefe,  with  the  means  of  transferring  them  from  man  to 
man,  were  the  fubjeft  of  the  fecond  book.    I  am  now  there- 
fore to  proceed  to  the  confideration  of  wrongs ;  which  for  the 
moft  part  convey  to  us  an  idea  merely  negative,  as  being  no- 
thing elfe  but  a  privation  of  right.     For  which  reafon  it  was 
neceflary,  that,  before  we  entered  at  all  into  the  difcuffion  of 
"Wrongs,  we  fliould  entertain  a  clear  and   diftindl  notion  of 
rights :  the  contemplation  of  what   is  Jus  being  neceflfarily 
prior  to  what  may  be  termed  injuriay  and  the  definition  of 
fas  precedent  to  that  of  ttefas. 

Wrongs  are  divifible  into  tw^o  forts  or  fpecies ;  private 
ivrongsy  and  public  wrongs.  The  former  are  an  infringement 
or  privation  of  the  private  or  civil  rights  belonging  to  indivi- 
duals, confidered  as  individuals',  and  are  thereupon  frequently 
termed  civil  injuries:  the  latter  are  a  breach  and  violation  of 
public  rights  and  duties,  which  afFeft  the  w^hole  community, 
confidered  as  a  community  -,  and  are  dlftingulfhed  by  the 
harfher  appellation  oi crimes  and  mifdemefnors.  To  inveftigate 
the  firft  of  thefe  fpecies  of  wrongs,  wdth  their  legal  remedies, 
will  be  our  employment  in  the  prefent  book-,  and  the  other 
fpecies  will  be  refcrved  till  the  next  or  concluding  volume. 

The  more  effe£lually  to  accomplifli  the  redrefs  of  private 

injuries,  courts  of  juftlce  are  inftituted  in  every  clvihzed  fo- 

ciety,  m  order  to  proteft  the  weak  from  the  infults  of  the 

ftronger,  by  expounding  and  enforcing  thofe  laws,  by  which 

rights  ase  defined,  and  wrongs  prohibited.     This  remedy  is 

therefore  principally  to  be  fought  by  application  to  thefe 

courts  of  juftice  ;  that  is,  by  civil  fuit  or  aaion.    For  which 

[  3  ]  reafon  our  chief  employment  in  this  volume  will  be  to  con- 

fider  the  redrefs  of  private  wrongs,  by/«/V  or  aBion  in  courts. 

But  as  there  are  certain  injuries  of  fuch  a  nature,  that  fome 

of  them  furnifh  and  others  require  a  more  fpeedy  remedy,  than 


can 
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can  be  had  in  the  ordinary  farms  of  juftice,  there  is  allowed 
in  thofe  cafes  an  extrajudicial  or  eccentrical  kind  of  remedy^ 
of  which  I  fliall  firft  of  all  treat,  before  I  confider  the  feveral 
remedies  by  fult:  and,  to  that  end,  fhail  diflribute  the  re- 
drefs  of  ])rivate  wrongs  into  three  fevcral  fpccies:  firft,  that 
which  is  obtained  by  the  mere  acl  of  the  parties  themfelves  ; 
fecondiy,  that  which  is  efFeded  by  the  mere aB  and  operation 
of  law  ;  and,  thirdly,  that  which  arifes  from  fiiit  or  acl  ion  in 
courts,  which  confifts  in  a  conjundion  of  the  other  two,  the 
aft  of  the  parties  co-operating  with  the  ad  of  law. 

And,  firft,  of  that  redrefs  of  private  injuries,  which  is  ob- 
tained by  the  mere  ad  of  the  parties.  This  is  of  two  forts; 
firft,  that  which  arifes  from  the  ad  of  the  injured  party  only; 
and,  fecondiy,  that  which  arifes  from  the  joint  ad  of  all  the 
parties  together:  both  which  I  fliall  confider  in  their  order. 

Of  the  firft  fort,  or  that  which  arifes  from  the  fole  ad  of 
the  injured  party,  is, 

I.  The  defence  of  one's  felf,  or  the  mutual  and  reciprocal 
defence  of  fuch  as  ftand  in  the  relations  of  huft^and  and  wife, 
parent  and  child,  mafter  and  fervant.  In  thefe  cafes,  if  the 
party  himfelf,  or  any  of  thefe  his  relations,  be  forcibly  at- 
tacked in  his  perfon  or  property,  it  is  lawful  for  him  to  nepel 
force  by  force  (i) ;  and  the  breach  of  the  peace,  which  hap- 
pens, 4S  chargeable  upon  him  only  who  began  the  affray^. 
For  the  law,  in  this  cafe,  refpeds  the  paflions  of  the  human 
mind;  and  (when  external  violence  is  offered  to  a  man  him- 
felf, or  thofe  to  whom  he  bears  a  near  connedion)  makes  it 
lawful  in  him  to  do  himfelf  that  immediate  juftice,  to  which  [43 
he  is  prompted  by  nature,  and  which  no  prudential  motives 
are  ftrong  enough  to  reftrain.  It  confiders,  that  the  future 
procefs  of  law  is  by  no  means  an  adequate  remedy  for  injuries 

d  2  Roll.  Abr.  546.      I  Havi'k.  P.  C.   131. 


(l)  It  is  faid,  that  the  defence  of  his  fervant  is  not  a  fufEcient 
juftification  in  an  adion  brought  againil  the  mailer,  for  he  may 
maintain  an  adtioa  for  the  lofs  of  the  fervice  of  his  fervant. 
Salk.  4^7. 

B  a  accompanied 


L  S 
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accompanied  with  force  ^  fmce  it  Is  impoffible  to  fay,  to  what 
wanton  lengths  of  rapine  or  cruelty  outrages  of  this  fort  might 
be  carried,  unlefs  it  were  permitted  a  man  immediately  to 
oppofe  one  violence  with  another.  Self-defence  therefore, 
as  it  is  juftly  called  the  primary  law  of  nature,  fo  it  is  not, 
neither  can  it  be  in  faft,  taken  av/ay  by  the  law  of  fociety. 
In  the  Englifli  law  particularly  it  is  held  an  excufe  for 
breaches  of  the  peace,  nay  even  for  homicide  itfelf :  but  care 
muft  be  taken,  that  the  refiftance  does  not  exceed  the  bounds 
of  mere  defence  and  prevention  j  for  then  the  defender  would 
himfelf  become  an  aggreflbr. 

II.  Recaption  or  reprifal  is  another  fpecies  of  remedy  by 

the  mere  aft  of  the  party  injured.    This  happens,  when  any 

one  hath  deprived  another  of  his  property  in  goods  or  chattels 

perfonal,  or   wrongfully    detains   one's   wife,  child,  or  fer- 

vant :  in  which   cafe  the  owner  of  the  goods,  and  the  huf- 

band,  parent,  or  mafter,  may  lawfully  claim  and  retake  them, 

wherever  he  happens  to  find  them  \  fo  it  be  not  in  a  riotous 

manner,  or  attended  with  a  breach  of  the  peace  ^    The  rea- 

fon  for  this  is  obvious ;  fmce  it  may  frequently  happen  that 

the  owner  may  have  this  only  opportunity  of  doing  himfelf 

juftice  :  his  goods  may  be  afterwards  conveyed  away  or  de- 

ftroyed  5  and  his  wife,  children,  or  fervants,  concealed,  or 

carried  out  of  his  reach  -,  if  he  had  no  fpeedier  remedy  than 

the  ordinary  procefs  of  law.    If  therefore  he  can  fo  contrive 

it  as  to  gain  poffeffion  of  his  property  again,  without  force  or 

terror,  the  law  favours  and  will  juftify  his  proceeding.    But, 

as  the  public  peace  is  a  fuperior  confideration  to  any  one 

man's   private  property ;  and  as,  if  individuals  were  once 

allowed  to  ufe  private  force  as  a  remedy  for  private  injuries, 

all  focial  juftice  muft  ceafe,  the  ftrong  would  give  law  to  the 

weak,  and  every  man  would  revert  to  a  ftate  of  nature  •,  for 

thefe  reafons  it  is  provided,  that  this  natural  right  of  recap- 

T  tion  fhall  never  be  exerted,  where  fuch  exertion  muft  occafion 

ftrife  and  bodily  ccatention,  or  endanger  the  peace  of  fociety. 

If,  for  inftance,  my  horfe  is  taken  away,  and  I  find  him  in  a 

common,  a  fair,  or  a  public  inn,  I  may  lawfully/eife  him 

e  3  Inil.  134.     Hal.  Anal.  §  46. 

to 
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to  my  own  ufe  :  but  I  cannot  juftify  breaking  open  a  private 
liable,  or  entering  on  the  grounds  of  a  third  perfon,  to  take 
him,  except  he  be  felonioufly  ftolen  ^ ;  but  muft  have  recourfe 
to  an  aftion  at  law. 

III.  As  recaption  is  a  remedy  given  to  the  party  himfelf, 
for  an  injury  to  \iis perfoftal  property,  fo,  thirdly,  a  remedy  of 
the  fame  kind  for  injuries  to  r^^/ property,  is  by  entry  on  lands 
and  tenements,  when  another  perfon  without  any  right  has 
taken  pofleffion  thereof.  This  depends  in  fome  meafurc  on 
like  reafons  with  the  former  •,  and,  like  that  too,  muft  be 
peaceable  and  without  force.  There  is  fome  nicety  required 
to  define  and  diftinguifti  the  cafes,  in  which  fuch  entry  is 
lawful  or  otherwlfe:  it  will  therefore  be  more  fully  confidered 
in  a  fubfequent  chapter;  being  only  mentioned  in  this  place 
for  the  fake  of  regularity  and  order. 

IV.  A  FOURTH  fpecies  of  remedy  by  the  mere  a£k  of  the 
party  injured,  is  the  ahatemetiiy  or  removal,  of  nufances. 
What  nufances  are,  and  their  feveral  fpecies,  we  fhall  find 
a  more  proper  place  to  inquire  under  fome  of  the  fubfequent 
divifions.  At  prefent  I  fhall  only  obferve,  that  whatfoever 
unlawfully  annoys  or  doth  damage  to  another  is  a  nufance  5 
and  fuch  nufance  may  be  abated,  that  is,  taken  away  or  re- 
moved, by  the  party  aggrieved  thereby,  fo  as  he  commits  no 
riot  in  the  doing  of  it  ^.  If  a  houfe  or  wall  is  erefted  fo  near 
to  mine  that  it  flops  my  antient  lights,  which  is  a  private 
nufance,  I  may  enter  my  neighbour's  land,  and  peaceably 
pull  it  down  ^.  Or  if  a  new  gate  be  ere£led  acrofs  the  pub- 
lic highway,  which  is  a  common  nufance,  any  of  the  king's 
fubjefts  paffing  that  way  may  cut  it  down,  and  deftroy  it '. 

And  the  reafon  why  the  law  allows  this  private  and  fummary  r  g  n 
method  of  doing  mit\  felf  juftice,  is  becaufe  injuries  of  this 
kind,  which  obftruft  or  annoy  fuch  things  as  are  of  daily  con- 
venience and  ufe,  require  an  immediate  remedy  ;  and  cannot 
wait  for  the  flow  progrefs  of  the  ordinary  forms  of  juftice, 

f  2  Roll.  Rep.  55,  56.  208.  2  Roll.  ^  Salk.  459. 

Abr.  565,  566.  ^  Cro.  Car.  1S4. 

s  5  Rep.  loi.     9  Rep  55. 

B  3  V.  A  FIFTH 
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V*  A  FIFTH  cafe,  in  which  the  law  allows  a  man  to  be  his 
own  avenger,  or  to  minifter  redrefs  to  himfelf,  is  that  of  dif^ 
treining  eattle  or  goods  for  non-payment  of  rent,  or  other 
dutie  •  ;  or,  diftreining  another's  cattle  damage-feafanty  that 
16,  doing  damage,  or  trefpafTmg,  upon  his  land.  The  for- 
mer intended  for  the  benefit  of  landlords,  to  prevent  tenants 
from  fecreting  or  withdrawing  their  efrecfts  to  his  prejudice  ; 
the  latter  arifing  from  the  neceflity  of  the  thing  itfelf,  as  it 
jnight  otherwife  be  impofiible  at  a  future  time  to  afcertain, 
whofe  cattle  they  were  that  committed  the  trefpafs  or  damage. 

As  the  law  of  diftrefles  is  a  point  of  great  ufe  and  confe- 
quence,  I  fhall  confider  it  with  fome  minutenefs :  by  in- 
quiring, firft,  for  what  injuries  a  diftrcfs  may  be  taken; 
fecondly,  what  things  may  be  diftreined  ;  and,  thirdly,  the 
manner  of  taking,  difpofing  of,  and  avoiding  diftreffes. 

I.  And,  firft,  it  is  neceffary  to  premife,  that  a  diftrefs  J, 
itJlriEliOy  is  the  taking  a  perfonal  chattel  out  of  the  pof- 
feffion  of  the  wrongdoer  into  the  cuftody  of  the  party  injured, 
to  procure  a  fatisfaftion  for  the  wrong  committed,  i.  The 
moft  ufual  injury,  for  which  a  diftrefs  may  be  taken,  is  that 
of  nonpayment  of  rent.  It  was  obferved  in  a  former  volume  ^, 
that  diftreffes  were  incident  by  the  common  law  to  every 
rent-fervice^  and  by  particular  refervation  to  rent-charges  alfo; 
but  not  to  rent-feck,  till  the  ftatute  4  Geo.  II.  c.  28.  ex- 
tended the  fame  remedy  to  all  rents  alike,  and  thereby  in 
cfFcft  aboliftied  all  material  diftinftion  between  them  (2). 
So  that  now  we  may  lay  it  down  as  an  univerfal  principle, 
r  ^  -]  that  a  diftrefs  may  be  taken  for  any  kind  of  rent  in  arrear  j 
the  detaining  whereof  beyond  the  day  of  payment  is  an  in^ 
jury  to  him  that  is  entitled  to  receive  it.  2.  For  neglefting 
to  do  fuit  to  the  lord's  court  *,  or  other  certain  perf^pnal 
fervice"^,  the  lord  may  diftrein,  of  common  right.     3.  For 

3  The  thing  iifelf  taken  by  this  pro-         k  Book  II,  ^'h.  3. 
cefs,  as  we.)  as  the  proccfs  itfcif,  is  in  our         1  Bro.  Abr,  tit.  dijirefs.  15. 
|a\v-bo.ks  very  frequently  called  a  diftrefs,        ^  Go.  Lilt.  46, 

y" '  "■  ■  ■  ' ^ — ----------_----.-~-----.^--., , 

^2)  See  z  vol.  page  42^ 

amercements 
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amercements  in  a  court-leet  a  diflrefs.may  be  had  of  common 
right ;  but  not  for  amercements  in  a  court-baron,  without  a 
fpecial  prcfcrlption  to  warrant  it".  4.  Another  injury,  for 
which  tlifhreffes  may  be  taken,  is  where  a  man  finds  beafts  of 
a  ftranger  wandering  in  his  grounds,  damage-ft^afaiit ;  that  is, 
doing  him  hurt  or  damage,  by  treading  down  his  grafs,  or 
the  hke  ;  in  which  cafe  the  owner  of  the  foil  may  diftrein 
them,  till  fatisfadion  be  made  him  for  \\\c  injury  he  has 
thereby  fuftained.  5.  Laftly,  for  feveral  duties  and  penalties 
inflided  by  fpecial  adls  of  parliament,  (as  for.  affeflinents 
made  by  commiffioners  of  fewers  °,  or  for  the  relief  of  the 
poorP,)  remedy  by  diftrefs  and  fale  is  given  ;  for  the  particu-^ 
lars  of  which  we  muft  have  rccourfe  to  the  ftatutes  them- 
felves:  remarking  only,  that  fuch  diftrefles**  are  partly  ana* 
logons  to  the  antient  diftrefs  at  common  lav/,  as  being  reple-" 
viable  and  the  like  ;  but  more  refembling  the  common  law 
procefs  of  execution,  by  feifing  and  felling  the  goods  of  the 
debtor  under  a  writ  oi  Jicri  facias ^  of  which  hereafter. 

2.  Secondly  ;  as  to  the  things  which  may  be  diftreined, 
or  taken  in  diftrefs,  we  may  lay  it  down  as  a  general  rule, 
that  all  chattels  perfonal  are  liable  to  be  diftreined,  unlefs  par-^ 
ticularly  proteded  or  exempted.  laftead  therefore  of  men- 
tioning what  things  are  diftreinable,  it  will  be  eaficr  to  re^ 
count  thofe  which  are  not  fo,  with  the  reafon  of  their  par«r 
ticular  exemptions  ^  And,  i.  As  every  thing  which  i$ 
diftreined  is  prefumed  to  be  the  property  of  the  wrongdoer, 
it  will  follow  that  fuch  things  wherein  no  man  can  have  an 
abfolute  and  valuable  property  (as  dogs,  cats,  rabbits,  and 
all  animals y^r^t-  naturae)  cannot  be  diftreined.  Yet  if  deer 
(which  are  ferae  naturae)  are  kept  in  a  private  Inclofure  for  r  g  1 
the  purpofe  of  fale  or  profit,  this  fo  far  changes  their  nature, 
by  reducing  them  to  a  kind  of  ftock  or  merchandize,  that  they 
may  be  diftreined  for  rent  ^  2.  Whatever  is  in  the  perfonal 
ufe  or  occupation  of  any  man,  is  for  the  time  privileged  and 

fi  Brownl.  36.  q  4  Burr.  589. 

*>  Stat.  7  Ann.    c.  i®.  »  Co.  Lut.  47. 

f  Sut.  43  Eliz.  Q,  z,  "        s  Davis  V,  Bowel  C>B>  HiL  11  Geo.  JL 
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protefted  from  any  diftrefs ;  as  an  ax  with  which  a  man  is 
cutting  wood,  or  a  horfe  while  a  man  is  riding  him.  But 
horfes,  drawing  a  cart,  may  (cart  and  all)  be  diftreined  for 
rent-arrere;  and  alfo  if  a  horfe,  though  a  man  be  riding  him, 
be  taken  damage-feafant^  or  trefpaffing  in  another's  grounds, 
the  horfe  (notwithftanding  his  rider)  may  be  diftreined  and 
led  away  to  the  pound  ^  (3).  3.  Valuable  things  in  the  way 
of  trade  fhall  not  be  liable  to  diftrefs.  As  a  horfe  ftanding 
in  a  fmith's  fhop  to  be  Ihoed,  or  in  a  common  inn ;  or  cloth 
at  a  taylor's  houfe  %  or  corn  fent  to  a  mill,  or  a  market.  For  all 
thefe  are  protected  and  privileged  for  the  benefit  of  trade ; 
and  are  fuppofed  in  common  prefumption  not  to  belong  to 
the  owner  of  the  houfe,  but  to  his  cuftomers.  But,  gene- 
rally fpeaking,  whatever  goods  and  chattels  the  landlord  finds 
upon  the  premifes,  whether  they  in  faft  belong  to  the  tenant 
or  a  ftranger,  are  diftreinable  by  him  for  rent :  for  otherwife 
a  door  would  be  open  to  infinite  frauds  upon  the  landlord  5 
and  the  ftranger  has  his  remedy  over  by  adion  on  the  cafe 
againft  the  tenant,  if  by  the  tenant's  default  the  chattels  arc 
diftreined,  fo  that  he  cannot  render  them  when  called  upon. 
With  regard  to  a  ftranger's  beafts  which  are  found  on  the 
tenant's  land,  the  following  diftinftions  are  however  taken. 
If  they  are  put  in  by  confent  of  the  owner  of  the  beafts,  they 
are  diftreinable  immediately  afterwards  for  rent-arrere  by  the 
landlord^  (4).  So  alfo  if  the  ftranger's  cattle  break  the  fences, 

^  I  Sid.  440.  ^  Cro.    Eliz.  549. 

(3)  The  contrary  has  lately  been  determined  by  the  court  of 
King's  Bench,  'yiz.  that  a  horfe  cannot  be  dillrained  damage, 
feafant  whilft  any  perfon  ^  is  riding  him,  for  it  would  perpetually 
lead  to  a  breach  of  the  peace.     6T.  R.  138. 

(4)  As  if  horfes  or  cattle  are  fent  to  agift,  they  may  be  imme- 
diately dillrained  by  the  landlord  for  rent  in  arrear,  and  the  owner 
niiuft  feek  his  remedy  by  a£lion  againft  the  farmer  ;  the  principle 
of  thii  law  extends  to  public  livery  ftables,  to  which,  if  horfes  and 
carriages  are  fent  to  ftand,  it  is  determined  that  they  are  diftrain- 
able  by  the  landlord,  as  if  they  were  upon  any  other  farm. 
3  Burr.  1498. 

Cattle  driven  to  a  diftant  market,  and  put  into  land  to  reft  for  one 

night. 
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and  commit  a  trefpafs  by  coming  on  the  land,  they  are  dif- 
treinable  immediately  by  the  leiTor  for  his  tenant's  rent,  as 
a  punifliment  to  the  owner  of  the  beafts  for  the  wrong  com- 
mitted through  his  negligence  ".  But  if  the  lands  were  not 
fufEciently  fenced  fo  as  to  keep  out  cattle,  the  landlord  can-  [  9  ] 
not  diftrein  them,  till  they  have  been  leva7it  and  couchant 
(levantes  et  cubantes )  on  the  land  \  that  is,  have  been  long 
enough  there  to  have  laid  down  and  rofe  up  to  feed  ;  which 
in  general  is  held  to  be  one  night  at  leaft  :  and  then  the  law 
prefumes,  that  the  owner  may  have  notice  whether  his  cattle 
have  ftrayed,  and  it  is  his  own  negligence  not  to  have  taken 
them  away.  Yet,  if  the  leffor  or  his  tenant  were  bound  to 
repair  the  fences  and  did  not,  and  thereby  the  cattle  efcaped 
into  their  grounds  without  the  negligence  or  default  of  the 
owner ;  in  this  cafe,  though  the  cattle  may  have  been  levant 
and  couchatity  yet  they  are  not  diftreinable  for  rent,  till  aftual 
notice  is  given  to  the  owner  that  they  are  there,  and  he 
neglefts  to  remove  them  ^  :  for  the  law  will  not  fufFer  the 
landlord  to  take  advantage  of  his  own  or  his  tenant's  wrong, 
4.  There  are  alfo  other  things  privileged  by  the  antient  com- 
mon law;  as  a  man's  tools  and  utenfils  of  his  trade,  the  ax 
of  a  carpenter,  the  books  of  a  fcholar,  and  the  like  :  which 
are  faid  to  be  privileged  for  the  fake  of  the  public,  becaufe 
the  taking  them  away  would  difable  the  owndr  from  ferving 
the  commonwealth  in  his  ftation  (5).  So,  beafts  of  the  plough* 

u  Co.  Litt.  47.  w  Lutw.  1580. 

night,  cannot  be  diftrained  for  rent  by  the  owner  of  the  land. 
Tate  v.  Gleed.  C.  B.  H.  24.  Geo.  III.  Such  prote6lion  being 
abfolutely  necefiary  for  the  public  interefts. 

(5)  But  utenfils  and  implements  of  trade  may  be  diftrained 
where  they  are  not  in  a6lual  fervice,  and  where  there  is  not  fufficient 
property  befides  upon  the  premifes  to  fatisfy  the  demand  of  the 
landlord.  47".  i?.  565.  The  reafon  for  the  prote6lion  of  the  imple- 
ments of  trade  feems  to  be  ilrongly  expreffed  in  the  Jewiifh  law ; 
^<  No  man  Ihall  take  the  nether  or  the  upper  miil-ftone  to  pledge ;  for 
*<  he  taketh  a  man's  Hfe  to  pledge.''  Deut.  c.  24.  v.  6.  And  per- 
haps in  allufion  to  this  the  Jew  in  Shakefpeare  is  made  to  declare, 
**  You  take  my  life,  when  you  do  take  the  means  whereby  I  live.'* 

averia 
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ii-vena   carticae^  ^nd  (heep,  are   privileged  from  diftrefles  at 
common  law^;  while  dead  goods,  or  other  fort  of  beafts, 
which  Bradon  calls  catalla  ctiofa^  may  be  diftreined,     But, 
^    as  beafts  of  the  plough  may  be  taken  in  execution  for  debt, 
fo  they  may  be  for  diitrefies  by  ftatute,  which  partake  of  the 
nature  of  executions  ^.     And  perhaps  the  true  reafon,  why 
thefe  and  the  tools  of  a  man's  trade  were  privileged  at  the 
common  law,  was  becaufe  the  diftrefs  was  then  merely  in- 
tended to  compel  the  payment  of  the  rent,  and  not  as  a  fa- 
tisfacllon  for  its  non-payment :  and  therefore,  to  deprive  the 
party  of  the   inilruments    and  means  of  paying    it,  would 
ccunteraft  the  very  end  of  the  diftrefs  '\     5.  Nothing  (hall 
be  diftreined  for  rent,  which  may  not  be  rendered  again  in 
as  good  plight  as  when  it  was  diftreined  :  for  which  reafon 
milk,  fruit,  and  the  like,  cannot  be  diftreined ;  a  diftrefs  at 
[   10  ]  common  law  being  only  in  the  nature  of  a  pledge  orfecurity, 
to  be  reftored  in  the  fame  plight  when  the  debt  is  paid.    So, 
antiently,  fheaves  or  fhocks  of  corn  could  not  be  diftreined, 
becaufe  fome  damage  muft  needs  accrue  in  their  removal ; 
but  a  cart  loaded  with  corn  might ;  as  that  could  be  fafely 
reftored.     But  now  by  ftatute  2  W.  &  M.  c.  5.  corn  in 
fheaves  or  cocks,  or  loofe  In  the  ftraw,  or  hay  in  barns  or 
ricks,  or  otherwife,  may  be  diftreined  as  well  as  other  chat- 
tels.    6.  Laftly,  things  fixed  to  the  freehold  may  not  be 
diftreined  j    as    caldrons,    windows,    doors,    and  chimney-^ 
pieces :  for  they  favour  of  the  realty.     For  this  reafon  alfo 
corn  growing    could    not    be    diftreined ;    till    the  ftatute 
IX  Geo.  IL  c.  19.   empowered  landlords   to  diftrein  corn, 
grafs,  or  other  produfts  of  the  earth,  and  to  cut  and  gather 
them  when  ripe. 

Let  us  next  confider,  thirdly,  how  diftrefles  may  be 
taken,  difpofed  of,  or  avoided.  And,  firft,  I  muft  premife, 
that  the  law  of  diftreiTes  is  greatly  altered  within  a  few  years 
laft  paft.  Formerly  they  were  looked  upon  in  no  other  light 
than  as  a  mere  pledge  or  fecurlty,  for  payment  of  rent  or 
other  duties,  or  fatisfaftion  for  damage  done.     And  fo  the 

a  Stat.  51  Hen.  III.  1^^  4^  ckcMrk-         ^  4  ^^rr.  5S9, 
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law  ftill  continues  with  regard  to  di{lrenT:s  of  beaRs  taken 
\damage-feafa?jty  and  for  other  caufes,  not  altered  by  afl:  of 
parhament ;  over  which  the  diftreinor  has  no  other  power 
than  to  retain  them  till  fatisfa£l:ion  is  made.  But  didrefles 
for  rent-arrere  being  found  by  the  legiflature  to  be  the  fhorteft 
and  moft  efteciual  method  of  compelling  the  payment  of  fuch 
rent,  many  beneficial  laws  for  this  purpofe  have  been  made 
in  the  prefent  century;  which  have  much  altered  the  com- 
mon laW;  as  laid  down  in  our  antient  writers. 

In  pointing  out  therefore  the  methods  of  dldrelning,  I 
ihall  in  general  fuppofe  the  diftrefs  to  be  made  for  rent  ; 
and  remark,  where  neceflary,  the  differences  between  fuch 
diftrefs,  and  one  taken  for  other  caufes. 

In  the  firft  place  then,  all  diflrefles  muft  be  made  ly  day^  [  ir  I 
unlefs  in  the  cafe  oi damage-fcafani ;  an  exception  being  tliere 
allowed,  left  the  beafts  fliould  efcape  before  they  are  taken  ^. 
And,  when  a  perfon  intends  to  make  a  diflrefs,  he  muft,  by 
himfelf  or  his  baihff,  enter  on  the  demifed  premifes;  for- 
merly during  the  continuance  of  the  leafe,  but  now  ^,  if  the 
tenant  holds  over,  the  landlord  may  diftrein  within  fix  months 
after  the  determination  of  the  leafe;  provided  his  own  title 
or  intereft,  as  well  as  the  tenant's  poffeffion,  continue  at  the 
lime  of  the  diftrefs.  If  the  leiTor  does  not  fiiad  fufficient  diftrefs 
on  the  premifes,  formerly  he  could  refort  no  where  elfe  ;  and 
therefore  tenants,  who  were  knavlfli,  made  a  pradlice  to  con- 
vey away  their  goods  and  ftock  fraudulently  from  the  houfe 
or  lands  demifed,  in  order  to  cheat  their  landlords.  But  now^ 
the  landlord  may  diftrein  any  goods  of  his  tenant,  carried  off 
the  premifes  clandeftinely,  wherever  he  finds  them  within 
thirty  days  after,  unlefs  they  have  been  bona  fide  fold  for  a 
valuable  confideration:  and  all  perfons  privy  to,  or  affifting 
in,  fuch  fraudulent  conveyance,  forfeit  double  the  value  to 
the  landlord  (6).  The  landlord  may  alfo  diftrein  the  beafts  of 

^  Co.  Litt.  142.  «  Stat.  8  Ann.  c.  14.  11  Geo  11.  c,  19. 

*>  Stat.  8  Ann.   c.  14. 


(6)  And  by  the  fame  ftatute,  the  1 1  Geo.  II.  c.  19.  if  any  tenant 
(hall  fraudulently  remove  his  goods  and  chattels  in  order  to  deprive 

the 
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his  tenant,  feeding  upon  any  commons  or  waftes,  appendant 
or  appurtenant  to  the  demifed  premifes.  The  landlord  might 
not  formerly  break  open  a  houfe,  to  make  a  diflrefs,  for  that 
is  a  breach  of  the  peace.  But  when  he  was  in  the  houfe,  it  was 
held  that  he  might  break  open  an  Inner  door^:  and  now^  he 
may,  by  the  affiftance  of  the  peace-officer  of  the  parifli,  break 
open  in  the  day-time  any  place,  whither  the  goods  have  been 
fraudulently  removed  and  locked  up  to  prevent  a  diflrefs;  oath 
being  firft  made,  in  cafe  it  be  a  dwelling-houfe,  of  a  reafon- 
able  ground  to  fufpe£l  that  fuch  goods  are  concealed  therein. 

Where  a  man  is  entitled  to  diflrein  for  an  entire  duty,  he 
ought  to  diftrein  for  the  whole  at  once ;  and  not  for  part  at 
one  time,  and  part  at  another  *".  But  if  he  diftreins  for  the 
whole,  and  there  is  not  fufficient  on  the  premifes,  or  he  hap- 
r  12  1  P^^^  ^^  miftake  in  the  value  of  the  thing  diftreined,  and  fo 
takes  an  infufficient  diilrefs,  he  may  take  a  fecond  diftref^ 
to  complete  his  remedy  ^. 

Distresses  muft  be  proportioned  to  the  thing  diftreined  for. 
By  the  ftatute  of  Marlbridge,  52  Hen.  III.  c.  4.  if  any  man 
takes  a  great  or  unreafonable  diftrefs,  for  rent-arrcre,  he  fhall 
be  heavily  amerced  for  the  fame.  As  if  ^  the  landlord  diftreins 
two  oxen  for  twelvepence  rent ;  the  taking  of  both  is  an  unrea- 
fonable diftrefs  \  but,  if  there  were  no  other  diftrefs  nearer  the 
value  to  be  found,  he  might  reafonably  have  diftreined  one  of 
them  ;  but  for  homage,  fealty,  or  fuit  and  fervice,  as  alfo 
for  parliamentary  wages,  it  is  faid  that  no  diftrefs  can  be  ex- 

d  Co.  Liu.  161.  Comberb.17.  6Cro.  Eliz.  13.  Stat.  17  Car.  11.  c.  7, 

e  Stat.  II  Geo.  II.  c  19.  4  Burr.  ^90. 

*■  %  Lutw.  1532.  ^  2  Inft.  107. 


the  landlord  of  the  benefit  of  diftraining  them,  or  if  any  perfon 
affifts  the  tenant  in  fuch  a  fraudulent  conveyance,  they  fhall  re- 
fpe£lively  forfeit  double  the  value  to  the  landlord,  to  be  recovered 
by  an  adion.  But  if  the  value  of  the  goods  fo  removed  is  lefs  than 
co/.  then  the  double  value  may  be  recovered  before  two  neigh, 
bouring  juftices  of  the  peace.     See  Burn^  tit.  Dijlrefs, 

cefTive, 
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ceffivc^  For  a«s  thefe  diftrefles  cannot  be  fold,  the  owner, 
upon  making  fatisfaftion,  may  have  his  chattels  again.  The 
remedy  for  exceflive  diftrefles  is  by  a  fpecial  aftion  on  the 
(latute  of  Marlbridge  ;  for  an  a£iion  of  trefpafs  is  not  main- 
tainable upon  this  account,  it  being  no  injury  at  the  com- 
mon law  K 

When  the  diftrefs  is  thus  taken,  the  next  confideration  is 
the  difpofal  of  it.  For  which  purpofe  the  things  diftreined 
muft  in  the  firft  place  be  carried  to  fome  pound,  and  there 
impounded  by  the  taker.  But,  in  their  way  thither,  they 
may  be  re/cued  by  the  owner,  in  cafe  the  diftrefs  was  taken 
without  caufe,  or  contrary  to  law  :  as  if  no  rent  be  due  ;  if 
they  were  taken  upon  the  highway,  or  the  like ;  in  thefe  cafes 
the  tenant  may  lawfully  make  refcue  ^.  But  if  they  be  once 
impounded,  even  though  taken  without  any  caufe,  the  owner 
may  not  break  the  pound  and  take  them  out  5  for  they  are 
then  in  the  cuftody  of  the  law  ^ 

A  POUND  (parmsy  which  fignifies  any  inclofure)  is  either 
^oxandi'overty  that  is,  open  overhead ;  or  ^onnA'Covert^  that 
is,  clofe.  By  the  ftatute  1  &  2  P.  &  M.  c,  12,  no  diftrefs 
sf  cattle  can  be  driven  out  of  the  hundred  where  it  is  taken, 
unlefsto  a  pound-overt  within  the  fame  fhire  j  and  within  [  13  ] 
three  miles  of  the  place  where  it  was  taken.  This  is  for  t-he 
benefit  of  the  tenants,  that  they  may  know  where  to  find 
and  replevy  the  diftrefs.  And  by  ftatute  il  Geo.  II.  c.  19. 
which  was  made  for  the  benefit  of  landlords,  any  perfon  dif- 
treining  for  rent  may  turn  any  part  of  the  premifes,  upon 
which  a  diftrefs  is  taken,  into  a  pound,  pro  hac  vice,  for  fe- 
curing  of  fuch  diftrefs.  If  a  live  diftrefs,  of  animals,  be 
Impounded  in  a  common  pound-overt,  the  owner  muft  take 
notice  of  it  at  his  peril ;  but  if  in  zxij fpecial  pound-evert,  fa 
conftituted  for  this  particular  purpofe,  the  diftreinor  muft 

*  Bro.  Air.  t.ajpfe.  291.  prerogative.  98.         ^  Co.  Litt.  Ho,  161^ 
i  iVentr.  104.  Fitzgibb,  ^5.     4  Burr.         ^  Ihid, /^j, 
590, 

give 
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^^ive  notice  to  the  owner  :  and,  in  both  thefe  cafes,  the  owner, 
and  not  the  diftreinor,  is  bound  to  provide  the  beafts  with 
food  andneceffarics.  But  if  they  are  put  in  a  pound-covert, 
as  in  a  liable  or  the  iike,  the  landlord  or  diftreinor  muft  feed 
and  fuftain  them^.  A  dlftrefs  of  houfehold  goods,  or  other 
dead  chattels,  which  are  liable  to  be  ftolen  or  damaged  by 
weather,  ought  to  be  impounded  in  a  pound-covert,  elfe  the 
diftreinor  muft  anfwer  for  the  confequences. 

Vv^HEN  impounded,  the  goods  were  formerly,  as  was  be- 
fore obferved,  only  in  the  nature  of  a  pledge  or  fecurity  to 
compel  the  performance  of  fatisfaclion  ;  and  upon  this  ac- 
count it  hath  been  held  °,  that  the  diflreinor  is  not  at  liberty 
to  work  or  ufe  a  diftreined  beaft.  And  thus  the  law  ftill 
continues  with  regard  to  beafts  taken  damage-feafant,  and 
dlftrefi'es  for  fuit  or  fervices ;  which  muft  remain  im- 
pounded, till  the  owner  makes  fatisfa£lion  ;  or  contefts  the 
right  of  diftreining,  by  replevying  the  chattels.  To  replevy 
(rcplegiare,  that  is  to  take  back  the  pledge)  is,  when  a  per- 
fon  diftreined  upon  applies  to  the  flierifF  or  his  officers,  and 
has  the  diftrefs  returned  into  his  own  pofleffion;  upon  giving 
good  fecurity  to  try  the  right  of  taking  it  in  a  fuit  of  law, 
and,  if  that  be  determined  againft  him,  to  return  the  cattle 
or  goods  once  more  into  the  hands  of  the  diftreinor.  This 
is  called  a  replevin,  of  which  more  will  be  faid  hereafter. 
At  prefent  1  fliall  only  obferve,  that,  as  a  diftrefs  is  at  common 
1 4  1  law  only  in  nature  of  a  fecurity  for  the  rent  or  damages  done, 
a  replevin  anfwers  the  fame  end  to  the  diftreinor  as  the 
diftrefs  itfelf ',  fnice  the  party  replevying  gives  fecurity  to 
return  the  diftrefs,  if  the  right  be  determined  againft  him. 

This  kind  of  diftrefs,  though  it  puts  the  owner  to  incon- 
venience, and  is  therefore  a  punifhment  to  hinty  yet,  if  he 
continues  obftinate  and  will  make  no  fatisfadion  or  payment, 
it  is  no  remedy  at  all  to  the  diftreinor.  But  for  a  debt  due 
to  the  crown,  unlefs  paid  within  forty  days,  the  diftrefs  was 


m  C'j.Litt.  47.  "  Cra.  Jac.  i/fi. 
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always  faleable  ar  the  common  law  ^.  And  for  an  amerce- 
ment impofed  at  a  court-leet,  the  lord  may  alfo  fell  the  dif- 
trefs  ^  :  partly  becaiife,  being  the  king's  court  of  record, 
n's  procefs  partakes  of  the  royal  'prerogative^;  but  princi- 
pally becaufe  it  is  in  the  nature  of  an  execution  to  levy  a 
legal  debt.  And  io,  in  the  feveral  flatute-diilreffes  before 
mentioned,  v/hich  are  alfo  in  the  nature  of  executions,  the 
power  of  fale  is  likewife  ufually  given,  to  efFecluate  and 
complete  the  remedy.  And,  in  like  manner,  by  feveral  a£l{j 
of  parliament  ^,  in  all  cafes  of  diftrefs  for  rent,  if  the  tenant 
or  owner  do  not,  within  five  days  after  the  diftrefs  is  taken, 
and  notice  of  the  caufe  thereof  given  him,  replevy  the  fame 
with  fuflicient  fecurity  ;  the  diftreinor,  with  the  fheriff  or 
conftable,  (hall  cj^ufe  the  fame  to  be  appraifed  by  two  fworn 
appraifers,  and  fell  the  fame  towards  fatisfa£tion  of  the  rent 
and  charges  ;  rendering  the  overplus,  if  any,  to  the  owner 
himfelf  (7).  And,  hf  this  means,  a  full  and  entire  fatisfadtion 
may  now  be  had  for  rent  in  arrere,  by  the  mere  aft  of  the 
party  himfelf,  viz.  by  diftrefs,  the  remedy  given  at  common 
law  •,  and  fale  confequent  thereon,  which  is  added  by  ad  of 
parliament. 

Before  I  quit  this  article,  I  mufl  obferve,  that  the  many- 
particulars  which  attend  the  taking  of  a  diftrefs,  ufed  for- 
merly to  make  It  a  hazardous  kind  of  proceeding:  for,  if  any 
one  irregularity  was  committed,  it  vitiated  the  whole,  and  [15! 
made  the  dlflreinors  trefpaflbrs  ab  initio  ^  But  now  by  the 
ftatute  II  Geo.  IL  c.  19.  it  is  provided,  that,  for  any  uu- 
^  lawful  aQ:  done,  Ae  whole  fliall  not  be  unlawful,  or  the 
parties  trefpaflbrs  ab  initio :  but  that  the  party  grieved  fliall 

o^Bxo.  Ahr,t.diftrpfsii,  r   ?,  w.  &    M.   c.  5.     8   Ann.    c.    14* 

f  8  Rep.  41.  4  Geo    II.   c.  2%.    11  Geo.JI.  c.  19. 

^  Bro.  Ibid,      12  Mod.  330,  ^    1    Ventr.  37. 


(7)  Of  the  days  of  taking  and  fale,  one  is  inclufive,  the  other 
exclufive  ;  as  if  the  goods  are  diilraiued  .  .  the  firil,  they  may  be 
fold  on  the  fixth.     i  If*  BL  14, 

only 
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only  have  an  action  for  the  real  damage  fuftained ;  and  not 
even  that,  if  tender  of  amends  is  made  before  any  aftion  is 
brought  (8). 

VI .  The  feifing  of  heriots,  when  due  on  the  death  of  a 
tenant,  is  alfo  another  fpecies  of  felf-remedy ;  not  much 
unlike  that  of  taking  cattle  or  goods  in  diftrefs.  As  for  that 
divifion  of  heriots,  which  is  called  heriot-fervice,  and  is  only 
a  fpecies  of  rent,  the  lord  may  diftrein  for  this,  as  well  as 
feife :  but  for  heriot-cuftom  (which  fir  Edward  Coke  fays  % 
lies  only  in  prender^  and  not  in  render)  the  lord  may  feife 
the  identical  thing  itfelf,  but  cannot  diftrein  any  other  chat- 
tel for  it  ^.  The  like  fpeedy  and  effeftual  remedy,  of  feifing, 
is  given  with  regard  to  many  things  that  are  faid  to  lie  in 
franchife  ;  as  waifs,  wrecks,  eftrays,  deodands,  and  the  Hke; 
all  which  the  perfon  entitled  thereto  may  feife,  without  the 
formal  procefs  of  a  fuit  or  a£lion.  Not  that  they  are  debarred 
of  this  remedy  by  a6lion  ;  but  have  alfo  the  other  and  more 
fpeedy  one,  for  the  better  aflerting  their  property  •,  the  thing 
to  be  claimed  being  frequently  of  fuch  a  nature,  as  might 
be  out  of  the  reach  of  the  law  before  any  action  could  be 
brought. 

These  are  the  feveral  fpecies  of  remedies  which  may  be 
had  by  the  mere  aft  of  the  party  injured.  I  fhall,  next,  briefly 
imention  fuch  as  arife  from  the  joint  z€t  of  all  the  parties  to- 
gether.    And  thefe  are  only  two,  accord,  and  arbitration. 

«  Cop.   §  25.  ^  Cro.  Eliz.  590.     Cro.  Car.  a6o. 


(8)  The  ftatute  direfts  that  the  adion  fhall  be  an  aftion  of  tref- 
pafs  or  upon  the  cafe,  and  therefore  an  adion  of  trover  cannot  be 
brought  to  recover  goods  taken  under  an  irregular  diftrefs.  i  H, 
BL  13.  To  an  adlion  under  this  ftatute,  the  defendant  may  plead 
the  general  iflue.  But  if  a  party  pay  money  to  redeem  his  goods 
from  a  wrongful  diftrefs  for  rent,  he  may  afterwards  maintain 
an  aftion  of  trover  againft  the  perfon  who  diftrained  them. 
6  T.  R.  2gS. 

I.  Accord 
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I.  Accord  is  a  fatisfaaion  agreed  upon  between  the  party 
injuring  and  the  party  injured  ;  which,  when  performed,  is 
a  bar  of  all  aftions  upon  this  account.  As  if  a  man  contraS: 
to  build  a  houfe  or  deliver  a  horfe,  and  fail  in  it ;  this  is  an  [  i6  ] 
injury  for  which  the  fufFerer  may  have  his  remedy  by  adion; 
but  if  the  party  injured  accepts  a  fum  of  money,  or  other 
thing,  as  a  fatisfadion,  this  is  a  redrefs  of  that  injurv,  and 
entirely  takes  awny  the  adion  ^.  By  feveral  late  flatutes, 
(particularly  ii  Geo.  II.  c.  19.  in  cafe  of  irregularity  in  the 
method  of  diftreining  ;  and  24  Geo.  II.  c.  24.  in  cafe  of 
miftakes  committed  by  juftices  of  the  peace,)  even  tender  of 
fufficient  amends  to  the  party  injured  is  a  bar  of  all  adions, 
whether  he  thinks  proper  to  accept  fuch  amends  or  no. 

II.  Arbitration  is  where  the  parties,  injuring  and  in- 
jured, fubmit  all  matters  in  difpute,  concerning  any  perfonal 
chattels  or  perfonal  wrong,  to  the  judgment  of  two  or  more 
arbitrators;   who  are  to  decide  the  controverfy :  arid  if  they 
do  not  agree,  it  is  ufual  to  add,  that  another  perfon  be  called 
in  as  umpire y  (imperator  or  impar^^^)  to  whofe  fole  judgment 
it  is  then  referred :  or  frequently  there  is  only  one  arbitrator 
originally  appointed.     This  decifion,  in  any  of  thefe  cafes, 
IS  called  an  award.     And   thereby  the  queftion  is  as  fully 
determined,  and  the  right  transferred  or  fettled,  as  it  could 
have  been  by  the  agreement  of  the  parties  or  the  judgment 
of  a  court  of  juftice  y.    But  the  right  of  real  property  cannot 
thus  pafs  by  a  mere  award  ^ :  which  fubtilty  in  point  of  form 
(for  it  is  now  reduced  to   nothing  elfe)  had  it's  rife  from 
feodal  principles  \  for,  if  this  had  been  permitted,  the  land 
might  have  been  aliened  collufively  without  the  confent  of 
the  fuperior.  .  Yet  doubtlefs  an  arbitrator  may  now  award  a 
conveyance  or  a  releafe  of  land ;  and  it  will  be  a  breach  of 
the  arbitration-bond  to  refufe  compliance.    For,  though  ori- 
gmally  the  fubmiffion  to  arbitration  ufed  to  be  by  word,  or 
by  deed,  yet  both' of  thefe  being  revocable  in  their  nature,  it 

^  9  Rep.  79.  J  Brownl.  SS^     i  Freem.  410. 

^  Whart.  AnglfacT,  \.  772.  Ni-  «  1  Roll.  Abr.  24s,     2  Lord  Raym. 

cols.  Scot.  hift.  libr.  ch.  i,propefinem.     115. 

Voi.,IIL  C  is 
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is  now  become  the  praftlce  to  enter  into  mutual  bonds,  with 
condition  to  (land  to  the  award  or  arbitration  of  the  arbitrators 
[   17  ]  or  umpire  therein  named  ».     And  experience  having  (hewn 
the  great  ufe  of  thefe  peaceable  and  domeftlc  tribunals,  ef- 
pecially  in  fettling  matters  of  account,  and  other  mercantile 
tranfaaions,  which  are  difficult  and  almoft  impofllble  to  be 
adjufted  on  a  trial  at  law;  the  legiflature  has  now  eftabhRied 
the  ufe  of  them,  as  well  in  controverfies  where  caufcs  are  de- 
pending, as  in  thofe  where  no  adion  is  brought:  enafting,  by 
ftatute  9  &  10  W.  III.  c.  15.  that  all  merchants  and  others, 
w^ho  defire   to   end  any  controverfy,  fuit,  or    quarrel,  (for 
which  there  is  no  other  remedy  but  by  perfonal  a£lion  or  fuit 
in  equity,)  may  agree,  that  their  fubmiihon  of  the  fuit  to  ar- 
bitration or  umpirage  fliall  be  made  a  rule  of  any  of  the  king's 
courts  of  record,   and   may  infert  fuch  agreement  in  their 
fubmiffion,  or  promlfe,  or  condition  of  the  arbitration-bond  : 
w^hich  agreement  being  proved  upon  oath  by  one  of  the  wit- 
nefles  thereto,  the  court  (hall  make  a  rule  that  fuch  fubmif- 
fion and  award  fliail  be  conclufive:  and,  after  fuch  rule  made, 
the  parties  difobeying  the  award  (hall  be  liable  to  be  punilhed, 
as  for  a  contempt  of  the  court  s  unlefs  fuch  award  (hall  be  fet 
afide,  for  corruption  or  other  mifbehaviour  in  the  arbitrators 
or  umpire,  proved  on  oath  to  the  court,  within  one  term  after 
the  award  is  made  (9) .  And,  in  confequence  of  this  ftatute,  it 

*  Append.  No.  HI.  §  6. 


(9)  A  motion  to  fet  afide  an  award  under  a  fubmiffion  by  an 
obligation,  mud  be  made  before  the  lafl  day  of  the  next  term  after 
the  award  is  made.  9^10  IF.  III.  c.  15.  /.  2.  2  T.  R.  781. 
But  this  does  not  extend  to  an  award  made  in  purfuance  of  an 
order  of  n'lfiprius.  Str.  30 1.  If  a  motion  be  made  to  fet  afide  an 
award  under  the  ftatute,  becaufe  it  has  been  procured  by  corruption 
or  undue  means,  or  for  any  matter  extrinfic  the  award,  it  mull  be 
made  before  the  end  of  the  next  term  ;  but  an  apphcation  for  an 
attachment  for  not  performing  an  award,  may  be  refifted  at  any 
time  for  defeds  appearing  on  the  face  of  the  award  itfelf ;  for  fuch 
an  award,  after  that  time,  might  be  pleaded  in  bar  to  any  adion 
brought  upon  it.     Pedley  v.  Goddard,  7  T.  R,  78.     But  it  can- 


not 
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is  now  become  a  confiderable  part  of  the  bufinefs  of  the 
fuperior  courts,   to  fet   afide  fuch  awards  when  partially  or 

"  ■   .1  .  .    ,  1^ 

not  hefel  afide  for  fuch   defers  after  the  end  of  the  next  term. 
I  EaJ},  276. 

Submiffions  to  arbitration  were  entered  into  by  a  rule  of  the 
court  at  the  common  law  when  a  caufe  was  dependincr,  and  the 
llatute  of  king  WilHam  was  intended  to  give  the  fame  "efficacy  to 
awards  where  no  fuit  or  adioa  was  inftituted.  2  Burr.  701.  A 
verbal  agreement  to  abide  by  an  award  cannot  be  made  a  rule  of 
court.      7  r.  i^.  I. 

A  fubmiffion  to  an  award  cannot  be  made  a  rule  of  court,  where 
an  indidment  as  for  an  affauh  has  been  preferred  for  the  fubjea 
referred.  8  T.  R.  520.  An  agreement  to  enlarge  the  time  of 
making  an  award  mull  contain  a  confent  to  make  it  a  rule  of  court, 
otherwife  no  attachment  will  be  granted  for  non-performance 
8  T.  R.  57. 

Where  a  caufe  is  referred  by  an  order  of  n'lfi  prius,  and  it  is 
agreed  that  the  coils  fhall  abide  the  event  of  the  award,  this  figni. 
fies  the  legal  event ;  and  if  the  arbitrator  awards  fuch  damages  for 
a  trefpafs  or  an  affault  dS  would  not,  if  given  in  a  verdi6l,  carry 
coils  to  the  plaiiitiif,  he  cannot  recover  them  under  this  reference 
the  award  in  fuch  inilances  being  not  equivalent  to  the  certificate 
of  a  judge.  3  T.  R.  138.  But  arbitrators  may  award  coils  at 
their  difcretion,  unlefs  there  is  an  exprefs  provifion  in  the  rule,- 
that  the  coils  ihall  abide  the  event  of  the  award.  zT,  R,  644. 
If  it  is  awarded  that  one  of  the  parties  ihaii  p?.y  the  cofcs  of  the 
adion,  the  coils  of  the  arbitration  are  not  included.  H.  BU 
Rep*  223. 

When  arbitrators  have  the  power  of  e  eding  an  um.pire.  they 
may  chufe  him  and  call  in  his  aififtance  as  ioc.n  3-  they  be^yin  to 
take  the  fubjed  into  confideration.  And  tins  ^  the  more  conve- 
nient praaice,  as  it  lecures  a  deciiion  upon  a  fii^gie  inveltigation 
of  the  controverfy.  2  T.  R.  644.  The  ?.greemeut  to  a  reference 
mull  be  expreifed  with  great  caution  a.'d  accuracy,  for  if  it  is 
agreed  to  refer  all  ma/ters  in  difference  between  the  parcies  in  ths 
caufe;  the  arbitrators  are  not  confined  to  the  fubjed  of  the  caufe 
alone,  as  they  are  when  it  is  agreed  to  refer  all  matters  in  difference 
in  the  caufe  between  the  parties.  T  T.  R.  645.  Yet  after  an 
award  under  a  reference  in  the  firil  cafe,  either  party  may  main« 

^  3  ta^ii 


1 7  Private  Book  III. 

illegally  made  ;  or  to  enforce  their  execution,  when  legal,  by 
the  fame  procefs  of  contempt,  as  is  awarded  for  difobedience 


tain  an  action  for  a  right  or  demand  fubfiHing  at  the  time  of  the 
reference,  but  not  difputed  before,  or  referred  to,  the  arbitrators. 
4  T,  R.  146. 

The  court  will  not  grant  an  attachment  againft  a  member  of 
parliament  for  non-payment  of  money  according  to  an  award. 
J  T,  R,  448.  If  an  arbitrator  award  that  an  adminillrator,  who 
has  Submitted  to  the  award,  (hall  pay  a  certain  f urn,  he  is  pre- 
eluded  afterwards  from  objecting  that  he  has  no  affets  to  fatisfy  the 
demand,     "jT,  R,  453. 

Courts  of  equity  exercife  a  jurifdiftion  in  fetting  afide  awards, 
particularly  if  a  difcovery  or  an  account  be  prayed  ;  but  an  arbi. 
trator  cannot  be  made  a  party,  if  it  is  agreed  by  the  fubmiihoa 
bond  that  no  bill  in  equity  fiiall  be  filed  againil  him.  2  Jth.  395. 
Where  it  was  one  of  the  articles  of  co-partnerfhip  that  all  differ- 
ences fhould  be  referred  to  arbitration,  it  was  decided,  that  a 
court  of  equity  could  entertain  no  jurifdidion  of  the  fubjedl  until 
the  parties  had  referred  their  difputes  to  the  confideration  of  ar- 
bitrators. 2  Bro,  336.  But  it  has  fince  been  determined  that  an 
agreement  or  covenant  to  refer  all  differences  to  arbitration,  and 
not  to  file  any  bill  in  equity,  or  bring  any  adion  at  law,  cannot 
take  away  the  jurifdidion  of  any  court  in  Wellminller  Hall.  But 
an  adion  might  be  brought  for  the  breach  of  this  covenant. 
2  Vef,  jun,  129.  And  v/here  a  fubmiffion  to  an  award  is  made  a 
rule  of  court,  and  it  is  part  of  the  rule  that  the  parties  fnall  file 
no  bill  in  equity,  it  is  in  the  difcretion  of  the  court  of  law,  whe- 
ther they  will  enforce  that  part  of  the  rule  by  attachment  or  not. 
IL  451, 

The  fame  haa  alfo  been  decided  by  the  court  of  King's  Bench; 

sr.  R.  139. 

When  a  verdid:  is  t^iken  pro  forma  at  the  trial  for  a  certain  fum,  ■ 

the  plaintiff  is  entitled  to  enter  up  judgment  for  the  amount  of  the' 

fum  awarded,  without  applying  to  the  court  for  leave,    i  EaJ.  40 1 . 

^  B.  Sc  P.  244, 

An  award  to  pay  money  in  confequence  of  fuch  an  illegal  tranf^j 

action  as  would  have  been  a  bar  to  it's  recovery  in  an  a6iion,  will  be 

Co  far  fet  afide,    3  ^.  &  P.  3? I. 

An  award  will.be  fet  afide  if  it  is  contrary  to  law.    3  EaJ  18; 

Unlefs 
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to    thofe  rules  and  orders  which  are   ilTued  by/ the  courts 
themfelves. 


Unlefs  it  was  clearly  agreed  by  the  parties,  that  the  judgment  of 
the  arbitrator  upon  the  queilion  of  law  fhould  be  co'Iiclulive. 
9  F^/.>«.  364. 

Arbitrations  being  unattended  by  the  inevitable  delay  and  ex- 
pence  of  pubhc  htigation,  are  of  fuch  infinite  importance  to  the 
community,  that  it  is  rather  furprizing  that  the  legiflature  has  not 
yet  given  to  arbitrators  a  power  of  compeUing  the  attendance  of 
witnefTes,  or  of  adminiftering  an  oath  ro  them..  For  until  they 
pofTefs  this  authority,  hke  courts  of  juftice,  however  wife  and 
righteous  their  awards  may  be,  it  cannot  be  expefted  that  they 
can  give  the  fame  fatisfaftion  to  thofe  who  are  interefted  in  the 
event  of  the  controverfy. 
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CIIAPTEli.  THE   SECOND. 

OF   REDRESS    BY    THE    MERE  OPERATION 

OF    LAW. 


THE  remedies  for  private  wrongs,  which  are  efFeQed 
by  the  mere  operation  of  the  law,  will  fall  within  a 
very  narrow  compafs:  there  being  only  two  inftances  of  this 
fort  that  at  prefent  occur  to  my  recoUeftion  ;  the  one  that 
of  retainer^  where  a  creditor  is  made  executor  or  admini- 
ftrator  to  his  debtor;  the  other,  in  the  cafe  cf  what  the  law 
calls  a  remitter. 

I.  If  a  perfon  indebted  to  another  makes  his  creditor  Of 
debtee  his  executor,  or  if  fuch  a  creditor  obtains  letters  of 
adminiftration  to  his  debtor-,  in  thefe  cafes  the  law  gives  him 
a  remedy  for  his  debt,  by  allowing  him  to  retain  fo  much  as 
will  pay  himfelf,  before  any  other  creditors  whofe  debts  are 
of  equal  degree  ^.  This  is  a  remedy  by  the  mere  aft  of  law, 
and  grounded  upon  this  reafon  •,  that  the  executor  cannot, 
without  an  apparent  abfurdity,  commence  a  fuit  againft  him- 
felf as  a  reprefentative  of  the  deceafed,  to  recover  that  which 
is  due  to  him  in  his  own  private  capacity  :  but,  having  the 
whole  perfonal  eftate  in  his  hands,  fo  much  as  is  fufficient 
to  anfwer  his  own  demand  is,  by  operation  of  law,  applied 
to  that  particular  purpofe.     Elfe,  by  being  made  executor, 

^  I  Roll.  Abr.  922.     Piowd  543-     See  vol.  TI,  page  511. 
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he  would  be' put  In  a  worfe  condition  than  all  the  reft  of  the 
world  befidcs.  For,  though  a  ratable  payment  of  all  the 
debts  of  the  deceafed,  in  equal  degree,  is  clearly  the  moft 
equitable  method,  yet  as  every  fcheme  for  a  proportionable 
diltribution  of  the  affets  among  all  the  creditors  hath  been 
hitherto  found  to  be  impradicable,  and  produftive  of  more 
mifchiefs  than  it  would  remedy ;  fo  that  the  creditor  who 
firft  commences  his  fuit  is  entitled  to  a  preference  in  payment; 
It  follows,  that  as  the  executor  can  commence  no  fuit,  he 
muft  be  paid  the  laft  of  any,  and  of  courfc  muft  lofe  his  debt, 
in  cafe  the  eftate  of  his  teftatorfhould  prove  infolvent,  unlefs 
he  be  allowed  to  retain  it.  The  dodrine  of  retainer  is  there- 
fore the  neceflary  confequence  of  that  other  dodrine  of  the 
law,  the  priority  of  fuch  creditor  who  firft  commences  his 
adion.  But  the  executor  fliall  not  retain  his  own  debt,  in 
prejudice  to  thofe  of  a  higher  degree  ;  for  the  law  only  puts 
him  in  the  fame  fituation,  as  if  he  had  fued  himfelf  as  exe- 
cutor, and  recovered  his  debt ;  which  he  never  could  be 
fuppofed  to  have  done,  while  debts  of  a  higher  nature  fub- 
fifted.  Neither  {hall  one  executor  be  allowed  to  retain  his 
own  debt,  in  prejudice  to  that  of  his  co-executor  in  equal 
degree  ;  but  both  fliall  be  difcharged  In  proportion  ^.  Nor 
fhall  an  executor  of  his  own  wrong  be  in  any  cafe  permitted 
to  retain  c. 

IL  Remitter  Is  where  he,  who  hath  the  true  property 
ox  jus  proprietatis  m  lands,  but  is  out  of  pofleffion  thereof  and 
hath  no  right  to  enter  without  recovering  pofleffion  In  an 
af^ion,  hath  afterwards  the  freehold  caft  upon  him  by  fome 
fubfequent,  and  of  courfe  defedive  title :  In  this  cafe  he  is 
remitted,  or  fent  back  by  operation  of  law,  to  his  antient  and 
more  certain  title  ^.  The  right  of  entry,  which  he  hath 
gained  by  a  bad  title,  fliall  be  ipfo  faBo  annexed  to  his  own 
inherent  good  one;  and  his  defeafible  eftate  flball  be  utterly 
defeated  and  annulled,  by  the  Inftantaneous  aft  of  law,  with- 
out  hie  participation  or  confent  ^  ,  As  if  A  diffeifes  B,  that 

'^^^^•^"'  CaLut.35^.     Cr..Jac.4S9. 
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is,  turns  him  out  of  poffeflion,  and  dies  leaving  a  fon  C  j 
hereby  the  eitate  defcends  to  C  the  fon  of  A,  and  B  is  barred 
from  entering  thereon  till  he  proves  his  right  in  an  aftion  : 
now,  if  afterwards  C  the  heir  of  the  diffeifor  makes  a  leafe 
for  life  to  D,  with  remainder  to  B  the  diffeifee  for  life,  and 
D  dies ;  hereby  the  remainder  accrues  to  B,  the  diffeifee  : 
who  thus  gaining  a  new  freehold  by  virtue  of  the  remainder, 
which  is  a  bad  title,  is  by  a£l  of  law  remitted^  or  in  of  his 
former  and  furer  eftate  ^  For  he  hath  hereby  gained  a  new 
right  of  poffcffion,  to  which  the  law  immediately  annexes  his 
antient  right  of  property. 

If  the  fubfequent  eftate,  or  right  of  poffefllon,  be  gained 
by  a  man's  own  a£l:  or  confent,  as  by  immediate  purchafe 
being  of  full  age,  he  fhall  not  be  remitted.  For  the  taking 
fuch  fubfequent  eftate  was  his  own  folly,  and  {hall  be  looked 
upon  as  a  waiver  of  his  prior  rights.  Therefore  it  is  to  be 
obferved,  that  to  every  remitter  there  are  regularly  thefe  in- 
cidents •,  an  antient  light,  and  a  new  defeafible  eftate  of  frce- 
holdc  uniting  in  one  and  the  fame  perfon;  which  defeafible 
eftate  rnuft  be  caji  upon  the  tenant,  not  gained  by  his  own 
aft  or  folly.  The  reafon  g  iven  by  Littleton  ^  why  this 
remedy,  which  operates  filently  and  by  the  mere  adl  of  law, 
was  allowed,  is  fomewhat  fimilar  to  that  given  in  the  pre- 
ceding article ;  becaufe  otherwife  he  who  hath  right  would 
be  deprived  of  all  remedy.  For  as  he  himfelf  is  the  perfon 
in  poffeffion  of  the  freehold,  there  is  no  other  perfon  againfl: 
whom  he  can  bring  an  adion,  to  eftablifh  his  prior  right. 
And  for  this  caufe  the  law  doth  adjudge  him  in  by  remitter; 
that  is,  in  fuch  plight  as  if  he  had  lawfully  recovered  the 
fame  land  by  fuit.  For,  as  lord  Bacon  obferves  %  the  be- 
nignity of  the  law  is  fuch,  as  when,  to  prefcrve  the  princi- 
ples and  grounds  of  law,  it  depriveth  a  man  of  his  remedy 
without  his  own  fault,  it  will  rather  put  him  in  a  better  de- 
gree and  condition  than  in  a  worfe.  Nam  quodremedio  defll^ 
tuituTy  ipfa  re  valet ^  ft  culpa  alftt.     But    there  fhall  be    no 


^  Finch.  L,  194.    Litt.  J  683.  *  §  66r. 

a  Ca  LiLt.  348.  350,  J  Ejem.  c.  9. 
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remitter  to  a  right,  for  which  the  party  has  no  remedy  by 
action  ^  ;  as  if  the  iflue  in  tail  be  barred  by  the  fine  or  war- 
ranty of  his  anceftor,  and  the  freehold  Is  afterwards  caft  upon 
him  ;  he  fliall  not  be  remitted  to  his  eftate  tail  * :  for  the 
operation  of  the  remitter  is  exactly  the  fame,  after  the  union 
of  the  two  rights,  as  that  of  a  real  aftion  would  have  been 
before  it.  As  therefore  the  ifflie  in  tail  could  not  by  any 
aftion  have  recovered  his  antient  eftate,  he  fliall  not  recover 
it  by  remitter. 

And  thus  much  for  thefe  extrajudicial  remedies,  as  well 
for  real  as  perfonal  injuries,  which  are  furniflied  or  permitted 
by  the  law,  where  the  parties  are  fo  peculiarly  circumftanced, 
as  not  to  make  it  eligible,  or  in  fome  cafes  even  pofTible,  to 
apply  for  redrefs  in  the  ufual  and  ordinary  methods  to  the 
courts  of  public  juftice* 

fe  Co.  Lht.  349.  !  Moor.  115.    i  Ann.  zZ6. 
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CHAPTER    THE    THIilD. 
OF    COURTS    IN    GENERAL. 


•^pHE  next,  and   principal,  objea:  of  our  Inquiries  is  tL 

redrefs  of  injuries  hj  Jhit  hi  courts:  wherein  the  aft 
of  the  parties  and  the  aft  of  law  co-operate  ;  the  aft  of  the 
parties  being  neceffkry  to  fet  the  Jaw  in  motion,  and  the 
proccfs  of  the  law  being  in  general  the  only  inflrument  by 
which  the  parties  are  enabled  to  procure  a  certain  and  ade- 
quate  redrefs. 

And  here  it  will  not  be  improper  to  obferve,  that  although, 
in  the  feveral  cafes  of  redrefs  by  the  aft  of  the  parties  men- 
tioned in  a  former  chapter  %  the  law  allows  an  extrajudicial 
remedy,  yet  that  does  not  exclude  the  ordinary  courfeof  juf- 
tice:  but  it  is  only  an  additional  weapon  put  into  the  hands 
of  certain  perfons  in    particular  Inftances,    where    natural 
equity  or  the  peculiar  circumftances  of  their  fituation  re- 
quired a  more  expeditious   remedy,  than  the  formal  procefs 
of  any  court  of  judicature  can  furnifli.     Therefore,  though 
I  may  defend  myfelf,  or  relations,  from  external  violence,  I 
yet  am  afterwards  entitled  to  an  adion  of  aflault  and  battery  : 
though  I  may  retake  my  goods,  if  I  have  a  fair  and  peaceable 
opportunity,  this    power  of  recaption    does    not  debar  me 
from  my  adion  of  trover  or  detinue :  I  may  either  enter  on 
the  lands,  on  which  I  have  a  right  of  entry,  or  may  demand 
poffefTion  by  a  real  adion  :  I  may  either  abate  a  nufance  by 
my  own  authority,  or  call  upon  the  Jaw  to  do  it  for  me:  i 
may  diflirein  for  rent,  or  have  an  adion  of  debt,  at  my  ov/n 
[  23  ]  option :  If  I  do  not  diftrein  my  neighbour's  cattle  damage-^ 

*  ch.  I. 
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feafanty  I  may  compel  him  by  aftion  of  trefpafs  to  make  me 
a  fair  fatIsfa6lion  :  if  a  heriot,  or  a  deodand,  be  withheld 
from  me  by  fraud  or  force,  I  may  recover  it  though  I  never 
feifed  it.  And  with  regard  to  accords  and  arbitrations,  thefe, 
in  their  nature  being  merely  an  agreement  or  compromife, 
mofl:  undifputably  fuppofe  a  previous  right  of  obtaining  re- 
drefs  fome  other  way,  which  is  given  up  by  fuch  agreement. 
But  as  to  remedies  by  the  mere  operation  of  law,  thofe  are 
indeed  given,  becaufe  no  remedy  ca?i  be  minlftred  by  fuit 
or  a£lion,  without  running  into  the  palpable  abfurdity  of  a 
man's  bringing  an  atlion  againft  hlmfelf:  the  two  cafes 
wherein  they  happen  being  fuch,  wherein  the  only  poffible 
legal  remedy  would  be  direded  againft  the  very  perfon  him- 
felf  who  feeks  relief. 

In  all  other  cafes  it  Is  a  general  and  indifputable  rule,  that 
where  there  is  a  legal  right,  there  Is  alfo  a  legal  remedy,  by 
fuit  or  a6l:ion  at  law,  whenever  that  right  is  invaded.  And, 
in  treating  of  thefe  remedies  by  fuit  in  courts,  I  (hall  purfue 
the  following  method:  firft,  I  (hall  confider  the  nature  and 
feveral  fpecies  of  courts  of  juftice:  and,  fecondly,  I  fliall 
point  out  in  which  of  thefe  courts,  and  in  what  manner,  the 
proper  remedy  may  be  had  for  any  private  injury;  or,  in 
other  words,  what  Injuries  are  cognizable,  and  how  redrefled, 
in  each  refpedllve  fpecies  of  courts. 

First  then,  of  courts  of  juftice.  And  herein  we  will 
confider,  firft,  their  nature  and  incidents  in  general ;  and 
then,  the  feveral  fpecies  of  them,  ereded  and  acknowledged 
by  the  laws  of  England. 

A  COURT  is  defined  to  be  a  place  wherein  juftice  is  judi- 
cially adminiftered  ^.  And,  as  by  our  excellent  conftitution 
the  fole  executive  power  of  the  laws  is  vefted  in  the  perfon  of 
the  king,  it  will  follow  that  all  courts  of  juftice,  which  are 
the  medium  by  which  he  adminifters  the  laws,  are  derived  C  ^4  3 
from  the  power  of  the  crown  ^    For  whether  created  by  aft 

b  Co,  Lltt.  c%,  c  See  book  L  ch.  ^'J* 
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of  parliament,  or  letters  patent,  or  fubfifting  by  prefcrip- 
tion,  (the  only  methods  by  which  any  court  of  judicature^ 
can  exlftj)  the  king's  confcnt  in  the  two  former  is  exprefsly, 
and  in  the  latter  impliedly,  given.  In  all  thefe  courts  the 
king  is  fuppofed  in  contemplation  of  law  to  be  always  pre- 
fents  but  as  that  is  in  fa6i  impoffible,  he  is  there  reprefented 
by  his  judges,  whofe  power  is  only  an  emanation  of  the  royal 
prerogative. 

For  the  more  fpeedy,  univerfal,  and   impartial   admini- 
ftration  of  juflice  between  fubjefl:  and  fubjeft,  the  law  hath 
appointed  a  prodigious  variety  of  courts,  fome  with  a  more 
limited,  "others  with   a   more  extenfive  jurifdi6tion  ;    fome 
conftituted  to  inquire  only,  others  to  hear  and  determine : 
fome  to  determine  in  the  firll  inftance,  others  upon  appeal 
and  by  way  of  review.    All  thefe  in  their  turns  v/ill  be  taken 
notice  of  in  their  refpeftive  places  :  and  I  fhali  therefore  here 
only  mention  one  diftindion,  that  runs  throughout  them  ali^ 
viz.  that  fome  of  them  are  courts  of  record^  others  not  of  re- 
cord.    A  court  of  record  is  that  where  the  afls  and  judicial 
proceedings  ^re  enrolled  in  parchment  for  a  perpetual  rnemo--^ 
rial  and  teftimony  :  which  rolls  are  called  the  records  of  the 
court,  and  are  of  fuch  high  and  fupereminent  authority,  that 
their  truth  is  not  to  be  called  in  queftion.     For  it  is  a  fettled 
rule  and  maxim   that  nothing  (hail  be  averred  againft  a  re- 
cord, nor  fhall  any  plea,  or  even  proof,  be  admitted  to  the  con- 
trary ^,     And  if  the  exiftence  of  a  record  be  denied,  it  {hail 
be  tried  by  nothing  but  itfelfv  that  is,  upon  bare  infpeftion 
whether  there  be  any  fuch  record  or  no  \  elfe  there  would  be 
no  end  of  difputes.     But,  if  there  appear  any  miftake  of  the 
clerk  in  making  up  fuch  record,  the  court  will  dire£l  him  to 
amend  it.    All  courts  of  record  are  the  king's  courts,  in  right 
of  his  crown  and  royal  dignity  ^,  and  therefore  no  other  court 
hath  authority  to  fine  or  imprifon  ;  fo  that  the  very  ere£lioii 
2^  1  of  a  new  jurIfdi£lion  with  the  power  of  fine  or  imprifonment 
makes  it  inftantly  a  court  of  record  ^.   A  court  not  of  record 

«l  Co.  Liu.  260.  '  Finch.  L.  2  31. 

«  Ibid»  8  balk,  300.      12  Mod.  388. 
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5s  the  court  of  a  private  man;  whom  the  law  will  not  intrufl: 
with  any  difcretionary  power  over  the  fortune  or  liberty  of  his 
fcllow-fiibje<Sls.  Such  are  the  courts-baron  incident  to  every 
manor,  and  other  inferior  jurifdi6i:ions  :  where  the  proceed- 
ings are  not  enrolled  or  recorded  ;  but  as  well  their  exiftencc 
as  the  truth  of  the  matters  therein  contained  {hall,  if  difputed, 
be  tried  and  determined  by  a  jury.  Thefe  courts  can  hold  no 
plea  of  matters  cognizable  by  the  common  law,  unlefs  under 
the  value  of  40s.  nor  of  any  forcible  injury  whatfoever,  not 
having  any  procefs  to  arreft  the  perfon  of  the  defendant  \ 

In  every  court  there  muft  be  at  leaft  three  conftituent 
parts,  ihcaHory  reusy  3.nd Judex:  the  dflor^  or  plain tifF,  who 
complains  of  an  injury  done;  the  rei/s,  or  defendant,  who  is 
called  upon  to  make  fatisfadlion  for  it ;  and  the  Judex,  or 
judicial  power,  which  is  to  examine  the  truth  of  thefa<3:,  to 
determine  the  law  arlHng  upon  that  facS:,  and,  if  any  injury 
appears  to  have  been  done,  to  afcertain  and  by  it's  officers  to 
apply  the  remedy.  It  is  alfd  ufual  in  the  fuperior  courts  to 
have  attorneys,  and  advocates  or  counfel,  as  afliftants. 

An  attorney  at  iaw  anfwers  to  the  procurator^  or  pro£lor, 
of  the  civilians  and  canonifts  K  And  he  is  one  who  is  put  in 
the  place.  Head,  or  turn  of  another,  to  manage  his  matters 
of  law.  Formerly  every  fultor  was  obliged  to  appear  in  per- 
fon, to  prolecute  or  defend  his  fuit,  (according  to  the  old 
Gothic  conftitution  ^,)  unlefs  by  fpecial  licence  under  the 
king's  letters  patent  ^  This  is  (lill  the  law  in  criminal  cafes. 
And  an  idiot  cannot  to  this  day  appear  by  attornev,  but  in 
perfon  ^  ;  for  he  hath  not-difcretion  to  enable  him  to  appoint 
a  proper  fubftitute:  and  upon  his  being  brought  before  the 
court  in  fo  defencelefs  a  condition,  the  judges  are  bound  to  r  26  1 
take  care  of  his  interefts,  and  they  fhall  admit  the  beft  plea 
in  his  behalf  that  any  one  prefent  can  fuggeft  ".     But,  as  in 

^  1  Infr.  3TI,  k  Stiernh  ok  dc  jure  Goth.  L  i.  c,  6. 

^  Pope  Boniface  VHI.  in  6  Decretal.  -  F.  ^.  B,   25. 

/.  3.  «:.  16.  §  3.  f^.eaks  of  **  proatraio^  ^  Ibid.  27, 

'^  ribus,  qui  in  aliqulhi$l)artibiis  2^%QmdL\\  n  Bio.  Ai?i\  f.  kket.  r. 
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the  Roman  law,  ^'  cum  olim  in  ufufuijfet^  alterhis  nomine  agt 
**  non  pojjey  fecU  quia  hoc  non  mhiimam  inccmmoditatem  hahehaty 
*^  coeperiint  homines  per  procurator  es  Utignre^  y'  fo  with  us,  upon 
the  fame  principle  of  convenience,  it  is  now  permitted  in  ge- 
neral, by  divers  antient  ilatutes,  whereof  the  firft  is  ftatute 
Weftm.  2.  c.  10- that  attorneys  may  be  made  to  profecute 
or  defend  any  adion  in  the  abfcnce  of  the  parties  to  the  fuit. 
Thefe  attorneys  are  now  formed  into  a  regular  corps  ;  they 
are  admitted  to  the  execution  of  their  office  by  the  fuperior 
courts  of  Weftminfter-hall ;  and  are  in  all  points  officers  of 
the  refpedive  courts  in  v/hich  they  are  admitted  :  and,  as 
they  have^^  many  privileges  on  account  of  their  attendance 
there,  fothey  are  peculiarly  fubjeft  to  the  cenfure  and  ani- 
madverfion  of  the  judges.  No  man  can  praftife  as  an  at- 
torney in  any  of  thofe  courts*  but  fuch  as  is  admitted  and 
fworn  an  attorney  of  that  particular  court:  an  attorney  of 
the  court  of  king's  bench  cannot  pradlife  in  the  court  of 
common  pleas  ;  nor  vice  verfa.  To  praclife  in  the  court  of 
chancery  it  is  alfo  neceffary  to  be  admiited  a  folicitor  therein: 
and  by  the  ftatute  22  Geo.  II.  c.  46.  no  perfon  fhali  aft  as 
an  attorney  at  the  court  of  quarter  feffions,  but  fuch  as  has 
been  regularly  admitted  in  fome  fuperior  court  of  record.  So 
early  as  the  ftatute  4  Hen.  IV.  c.  18.  it  was  enadied,  that 
attorneys  ihould  be  examined  by  the  judges,  and  none  ad- 
mitted but  fuch  as  were  virtuous,  learned,  and  fworn  to  dp 
their  duty.  And  many  fubfequent  ftatutes  p  have  laid  them 
under  farther  regulations  (i). 

°hijl.  /^.tit.  10.  2  Geo.  JI.   c.  23.  .  22  Geo.  II.  c.  46. 

P  3  Jac.  1.  c.  7.     12  Geo.  I.   c.  29.  23  Geo.  II.  c.  26. 


( I )  The  number  of  attorneys  has  much  increafed  within  the  laft 
three  centuries;  for  an  ad  of  parliament  paiTed  in  the  33  Hen.  VI. 
c,  7.  ftates,  that  not  long  before  that  time  there  had  not  been 
more  than  fix  or  eight  attorneys  in  Norfolk  and  Suffolk,  quo  tem- 
pore (it  obferves)  magna  tranqmUitas  regnahaty  but  that  the  num- 
ber had  increafed  to  twenty-four,  to  the  great  vexation  and  pre- 
judice of  thefe  countries  ;  it  therefore  enads  tliat  for  the  future 
there  fnall  only  be  fix  attorneys  in  Norfolk,  fix  in  Suffolk,  and 
two  in  the  city  of  Norwich.  As  it  does  not  appear  that  this  fta- 
tute was  ever  repealed,  it  might  be  curious  to  inquire  how  it  was 

originally 
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Of  advocates,  or  (as  we  generally  call  theni)  counfel, 
there  are  two  fpecies  or  degrees ;  barrlfters,  and  ferjeants. 
The  former  ar^  admitted  after  a  confiderable  period  of  ftudy, 
or  at  lead  (landing,  in  the  Inns  of  court  ^  ;  and  are  in  our 
old  books  ftiled  apprentices,  appretiticii  ad  legem y  being  looked  C  27  ] 
upon  as  merely  learners,  and  not  qualified  to  execute  the  full 
office  of  an  advocate  till  they  were  fixteen  years  ftauding ;  at 
which  time,  according  to  Fortefcue  ^,  they  might  be  called 
to  the  ftate  and  degree  of  ferjeants,  or  fervicntes  ad  legem. 
How  antient  and  honourable  this  flate  and  degree  is,  with  the 
form,  fplendor,  and  profits  attending  it,  hath  been  fo  fully 
difplayed  by  many  learned  writers  %  that  it  need  not  be 
here  enlarged  on  (2).  I  fliall  only  obfervc,  that  ferjeants  at 
lav/  are  bound  by  a  folemn  oath  ^  to  do  their  duty  to  their 
clients:  and  that  by  cuflom  "  the  judges  of  the  courts  of 
Weftminfter  are  always  admitted  into  this  venerable  order, 
before  they  are  advanced  to  the  bench  5  the  original  of  which 
was  probably  to  qualify  xhtpuijrw  barons  of  the  exchequer  to 
become  juflices  of  affifc,  according  to  the  exigence  of  the  (la- 
tute  of  14  Edw.  III.  c.  16.  From  both  thefe  degrees  fome  are 

a  Sec  Vol.  I.  introd.  §  i.  printed  in  1765,  entitled,  **  Obfei-vationf 

'  de  LL,  c.  30.  •*  touching  the  antiquity  and  dignity  of 

'.Foriefc.  ibid.  lo  Rep.  pref.  Dugdal.  <*  the  degree  of  ferjeant  at  Jaw/' 

Orig,  Jurid.    To  which    may  be  add-       ^  z  Infr.  214. 

ed  a  trad  by  tiie  late  fetjeant  Wynne,       »  Fortefc.  c.  50. 


originally  evaded.  The  2  Geo.  II.  c.  23.  requires  that  every 
perfon  admitted  an  attorney  fhall  have  been  bound  to  ferve  as  a 
clerk  to  an  attorney  for  five  years,  and  fhall  have  continued  in 
fuch  fervice  for  five  years ;  and  the  court  of  King's  Bench  thought 
themfelves  bound  to  ftrike  an  attorney  off  the  roll  of  attorneys  of 
that  court,  who  had  ferved  part  of  the  time  with  another  mafter, 
but  with  the  confent  of  the  firft.      7  T.  R.  456. 

For  regulations  refpeding  attorneys,  fee  Burriytlt.  Attorney. 

(2)  The  infiuence  and  authority  which  advocates  ufually  ac- 
quire in  popular  Hates,  is  elegantly  defcribed  by  Giannone : 
S'aggiungea,  che  coloro^  clie  fapevan  ben  aringare,  avean  un  graa 
vantaggio  nell'  affemblee  del  popolo,  il  quale  ^i  rnena  volontieri  per 
Torecchie  ;  onde  avviene  che  nello  flato  popolare  gli  avvocati  fono 
ordinariamente  quegli,  chi  hanno  piu  potenza,  ed  autorita.  Lib. 
IL  c.  6. 

4  ufually 


27 


Private  Book  III 


ufually  felefled  to  be  his  majefty's  counfel  learned  in  the  law ; 
the  two  principal  of  whom  are  called  his  attorney,  and  foli- 
citor,  general.  The  firft  king's  counfel,  under  the  degree  of 
ferjeant,  was  fir  Francis  Bacon,  who  was  made  fo  honoris 
caufdj  without  either  patent  or  fee  ^  ;  fo  that  the  firft  of  the 
modern  order  (who  are  now  the  fworn  fervants  of  the  crown, 
with  a  ftanding  falary)  feems  to  have  been  fir  Francis  North, 
afterwards  lord  keeper  of  the  great  feal  to  king  Charles  II  ^. 
Thefe  king's  counfel  anfwer  in  fome  meafure  to  the  advo- 
cates of  the  revenue,  advocatijifci,  among  the  Romans.  For 
they  muft  not  be  employed  in  any  caufe  agalnft  the  crown 
without  fpecial  licence  (3) ;  in  which  reftrlftion  they  agree 
with  the  advocates  of  the  fife  ^ :  but  in  the  imperial  law  the 
prohibition  was  carried  ftlll  farther,  and  perhaps  was  more 
for  the  dignity  of  the  fovereign-,  for,  excepting  fome  peculiar 
caufes,  the  nfcal  advocates  were  not  permitted  to  be  at  all  con- 
r  28  1  cerned  in  private  fuits  between  fubje£l  and  fubjefl  2.  A  cuftom 
has  of  late  yeJars  prevailed  of  granting  letters  patent  of  preced- 
ence to  fuch  barrifters,  as  the  crown  thinks  proper  to  honour 
with  that  mark  of  diftinflion :  whereby  they  are  entitled  to 
fuch  rank  and  pre-audience  ^  as  are  affigned  in  their  refpec- 
tive  patents  ;  fometimes  next  after  the  king's  attorney-gene- 
ral, but  ufually  next  after  his  majefty's  counfel  then  being, 

w  See  his  letters.  2  56,  4.  The  king's  attorney-general. 

»  See  his  life  by  Roger  North.  37.  5.  The  king's  folicitor-general. 

'       y  Cod.  2.  9.  I.  o.  The  king's  feijeants. 

«  ibid,  2.   7.  13.  7.   The     king's    counfel,    with   the 

a  Pre-audience  in  the  courts  is  rec  queen's  attorney  and  fd  icitor. 

koned  of  fo  much  confequencc,  ihg?  it  8.   Serjeants  at  law. 

may  not  be  amifs  to  fubjoin  a  lho»t  taole  9,   The  recorder  of  London, 

of  the  precedence  which  ufually  obtains  10    Advocates  of  the  civil  law. 

among  the  praaifers.  11.   Banifters. 

1.  The  king's  premier  ferjeant  (fo  In  the  court  of  exchequer  two  of  the  moft 
conftituted  by  fpecial  patent).  exp  rimccd  barrifl:ers,    called  the  p^- 

2.  The  king's  anticnt  ferjeant,  or  man  and  the  tuhm^w  (from  the  place* 
the  eldeft  among  the  king's  ler-  in  which  they  fu)  have  alfo  a  precedence 
jeanis.  in  motions. 

3.  'I  he  king*a  advocate  general. 

(3)  Hence  none  of  the  king's  counfel  can  publicly  plead  in 
court  for  a  prifoner,  or  a  defendant  in  a  criminal  profecution,  with- 
out a  licence,  which  is  never  refufed  ;  but  an  expence  of  about  9/. 

mull  be  incurred  in  obtaining  it. 

6  Thefe 
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Thefe  (as  well  as  the  queen's  attorney  and  folicltor  general  ^) 

rank  promifcuoufiy  with   the   king  s  counfel,  and   together 

with  them  fit  within  the  bar  of  the   refpeftive  courts  :  but 

receive  no  falaries,  and  are  not  fworn  ;  and  therefore  are  at 

liberty  to  be  retained  in  caufes  agaiiift  the  crown.     And  all 

other  ferjeants  and  barriftcrs  indifcriminately  (except  in  the 

court  of  common   pleas,  where  only  ferjeants  are  admitted) 

may  take  upon  them  the  protedion  and  defence  of  any  fu iters, 

whether  plaintifFor  defc^ndant;  who  are  therefcre  called  their 

chentsy  like  the  dependants  upon  the  antient  Roman  orators. 

Thofe  indeed  ^x^Gt'iicA  gratis ^  for  honour  merely,  or  at  moft 

for  the  fake  of  gaining  influence :  and  fo  likewife  it  is  efla- 

bliflied  with  us  S  that  a  counfel  can  maintain  no  adion  for 

his  fees  (4)  ;  which  are  given,  not  as  locatio  vet  conduElloy  but  as 

quiddam  honorarium  ;   not  as  a  falary  or  hire,  but  as  a  mere 

gratuity,  which  a  counfellor   cannot   demand  without  doing 

wrong  to  his  reputation  ^  :  as  is  alfo  laid  down  with  regard 

to  advocates  in  the  civil  law  %  whofe  honorarium  was  direded 

by  a  decree  of  the  fenate  not  to  exceed  in  any  cafe  ten  thcufand 

fefterces,  or  about  80/.  of  Englifh  money  ^  (5).  And,  in  order  [  29  ] 

b  Scld.  tit.  h)n.  T.  6,  7.  ^  Ff,  \u  6.  i. 

c  Davis  pief.  22.     i  Ch.  Rep.  3S.  <"  Tac.  awu  L  ir. 

^  Ddvis    23, 


{4)  Upon  the  fame  principle  a  phyfician  cannot  maintain  an 
adion  for  his  fees.     ^T.  R.  317, 

(5)  The  circumftances  which  led  to  this  decree,  as  recorded  by 
Tacitus,  deferve  to  be  mentioned.  Samiu.s,  a  Roman  knight  of 
diftin6iion,  having  given  Suilius  a  fee  of  three  thcufand  guineas  to 
undertake  his  defence,  and  finding  that  he  was  betrayed  by  his  ad- 
vocate,/^rr^?  in  domo  ejus  incuhuit.  In  confequence  of  this  the 
fenate  infilled  upon  enforcing  the  Cincian  law,  qua  cavetur  anti- 
quitusy  nequis  oh  caufam  orandam  pecuniam  donumve  accipiat. 

Tacitus  then  recites  the  arguments  of  thofe  who  fpoke  againft  the 
payment  of  fees,  and  of  thofe  who  fupported  the  pradice ;  and 
concludes  with  telling  us,  that  Claudius  Caefar  thinking  that  there 
was  more  reafon,  though  lefs  liberality,  in  the  arguments  of  the 
latter,  capiendis  pecunns  pofuit  modum,  ufque  ad  dena  fefiertiay  quern 
egrejjt  repetundarum  tenerenfur*     i  Ann,  lib.  1 1,  r.  5. 

But  befides  the  acceptance  of  fuch  immenfe  fees,  the  perfidy  of 
advocates  had  become  a  common  traSc  |  for  Tacitus  introduces 

Vol.  III.  D  the 
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to  encourage  due  freedom  of  fpeech  hi  the  lawful  defence  of 
their  clients,  and  at  the  fame  time  to  give  a  check  to  the  un- 
feemly  licentioufnefs  of  proftltute  and  illiberal  men,  (a  few^of 
whom  may  fometimes  infmuate  themfelves  even  into  the  moll 
honourable  profeffions,)  it  hath  been  holden  that  a  counfel  Is 
not  anfwerable  for  any  matter  by  him  fpoken,  relative  to  the 
caufe  in  hand,  and  fuggefted  in  his  cUents  inftrudions  j  al- 
thougli  it  (hould  refleft  upon  the  reputation  of  another,  and 
even  prove  abfolutely  groundiefs  :  but  if  he  mentions  an  un- 
truth of  his  own  invention,  or  even  upon  inftru6lions  if  it  be 
impertinent  to  the  caufe  in  hand,  he  is  then  liable  to  an  ac- 
tion from  the  party  injured  ^.     And  counfel  guilty  of  deceit 
or  collufion  are  punilhable  by  the  ftatute  Weftm.  i.  3  Edw.  I- 
c.  28.  with  imprifonment  for  a  year  and  a  day,  and  perpetual 
filence  in  the  courts-,  a  punifliment  ftili  fometimes  infiided 
for  grofs  mifdemefnors  in  pradice  ^. 

s  Cro.Jac.  90.  ^  Raym.  376. 


the  fubjedby  obfcrving,  nee  quidquarn publico  mercis  tarn  venule  fult 
qnam  advocatorum perfdia.  To  the  honour  of  our  courts  the  cor- 
niption  of  judges  and  the  treachery  of  counfel  are  crimes  unheard- 
of  in  this  country.  Quid  cnlrn  eji  jus  civile  P  Quod  neque  infieBt 
gratia,  neque  per frhigi  pot entiu-,  neque  adxdterarl  pecunid pq(pt,   Cic* 


)ra  Ceecina 
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CHAPTER  THE  FOURTH. 

OF  THE  PUBLIC  COURTS  or  COMMON 
LAW  AND  EQUITY. 


TT7E  are  next  to  confider  the  feveral  fpecies  and  diftinc* 
^  ^  tions  of  courts  of  juftice,  which  are  acknowleged 
and  ufed  in  this  kingdom.  And  thefe  are,  either  fuch  as  are 
of  public  and  general  jurlfdiftion  throughout  the  whole 
realm ;  or  fuch  as  are  only  of  a  private  and  fpecial  jurifdic- 
tion  in  fome  particular  parts  of  it.  Of  the  former  there  are 
four  forts  :  the  univerfally  eftabhfhed  courts  of  common  law 
and  equity ;  the  ecclefiaitical  courts  ;  the  courts  military  ; 
and  courts  maritime.  And,  firft,  of  fuch  public  courts  as 
are  courts  of  common  law  and  equity. 

The  policy  of  our  antient  conftitution,  as  regulated  and 
eftabhfhed  by  the  great  Alfred,  was  to  bring  juftice  home  to 
every  man's  door,  by  conftituting  as  many  courts  of  judicature 
as  there  are  manors  and  townfhips  in  the  kingdom  ;  wherein 
injuries  were  rcdrefled  in  an  eafy  and  expeditious  manner,  by 
the  fuffrage  of  neighbours  and  friends.  Thefe  little  courts 
however  communicated  with  others  of  a  larger  jurifdicSlion, 
•and  thofe  with  others  of  a  ftill  greater  power  ;  afcending 
gradually  from  the  loweft  to  the  fupreme  courts,  w^hich  were 
.refpeftively  conftituted  to  correal  the  errors  of  the  inferior  [  31  ] 
ones,  and  to  determine  fuch  caufes  as  by  reafon  of  their 
weight  and  difficulty  demanded  a  more  folemn  difcuffion. 
The  courfe  of  juftice  flowing  in  large  ftreams  from  the  king, 
as  the  fountain,  to  his  fuperior  courts  of  record  ;  and  being 
:  then  fubdivided  into  fmaller  channels^  till  the  whole  and 
every  part  of  the  kingdom  were  plentifully  watered  and  re- 
freflied.  An  inftitution  that  feems  highly  agreeable  to  the 
diftates  of  natural  reafon,  as  well  as  of  more  enlightened  po- 

D  2  iicy; 
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licy  5  being  equally  fimilar  to  that  which  prevailed  In  Mexico 
and  Peru  before  they  were  difcovcred  by  the  Spaniards,  and  to 
that  v/hich  was  eftabHftied  in  the  Jewilh  repubUc  by  Mofes. 
In  Mexico  each  town  and   province  had  it's  proper  judges, 
who  heard  and  decided  caufes,  except  when  the  point  in  liti- 
gation was  too  intricate  for  their  determination  j  and  then  it 
was  remitted  to  the  fupreme  court  of  the  empire,  eftabliflied 
in  the  capital,  and  confiding  of  twelve  judges  ^.     Peru,  ac- 
cording  to  Garcilaflb  de  Vega,  (an  hiftorian  defcended  from 
the  ahtient  Incas  of  that  country,)  was  divided  into  fmall  dif- 
tri£ts  containing  ten  families  each,  all  regiftered,  and  under 
one  magiflrate  ;  who  had  authority  to  decide  little  differences 
and  punifh  petty  crimes.     Five  of  thefe  compofed  a  higher 
clafs  oiJifly  families ;  and  two  of  thefe  laft  compofed  another 
called  a  hundred.     Ten  hundreds  condituted  the  largeft  divi- 
fion,  confiillng  of  a  thoiifand  families  ;  and  each  divifion  had 
it's  feparate  judge  or  magiftrate,  with  a  proper  degree  of  fub- 
ordination  ^.     In  like  manner  we  read  of  Mofes,  that,  find- 
ing the  fole  adminiftratlon  of  juftice  too  heavy  for  him,  he 
««  chofe  able  men  out  of  all  Ifrael,  fuch  as  feared  God,  men 
<«  of  truth,  hating  covetoufnefs ;  and  made  them  heads  over 
«^  the  people,  rulers  of  thoufands,  rulers  of  hundreds,  rulers 
♦«  of  fifties,  and  rulers  of  tens :  and  they  judged  the  people 
<«  at  all  feafons ;  the  hard  caufes  they  brought  unto  Mofes, 
"  but  every  fmall  matter  they  judged  themfelves^."     Thefe 
Inferior  courts,  at  leaft  tlie  name  and  form  of  them,  ftill  con- 
tmue  in  our  legal  conllitution  :  but  as  the  fuperior  courts  of 
r  ^2  1  record  liave  in  practice  obtained  a  concurrent  original  jurif- 
diftion  with  thefe  ;  a'nd  as  there  is  befides  a  power  of  remov- 
ing plaints  or  adions  thither  from  all  the  inferior  jurifdic- 
tions ;  upon  thefe  accounts  (among  others)  it  has  happened 
that  thefe  petty  tribunals  have  fallen  into  decay,  and  almofl 
into  oblivion  :  whether  for  tht  better  or  the  worfe,  may  be 
matter  of  fome  fpeculation  ;  when  we  confider  on  the  one 
hand  the  increafe  of  expenfe  and  delay,  and  on  the  other  the 
more  able  and  impartial  decifion,  that  follow  from  this  change 
of  jurifdi£lion. 

*  Mod.  U:i.  Hiir,  xxxviii.  469-  c  Erod.  c,  18. 

•  ^  Hid,  ^t%.\^.  14.. 

The 
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The  order  I  dial!  obferve  in  dlfcourfing  on  tliefe  feveral 
courts,  conftituted  for  the  redrefs  of  civil  injuries,  (for  with 
thofe  of  a  jurifdidion  merely  crimbial  I  fhall  not  at  prefent 
concern  myfelf,)  will  be  by  beginning  with  the  loweft,  and 
thofe  whofe  jurifdidion,  though  public  and  generally  dif- 
perfed  throughout  the  kingdom,  is  yet  (with  regard  to  each 
particular  court)  confined  to  very  narrow  limits ;  and  fo 
afcending  gradually  to  thofe  of  the  moft  extenfive  and  tran- 
fcendent  power. 

I.  The  lowed,  and  at  the  fame  time  the  mod  expeditious, 
court  of  juftice  known  to  the  law  of  England  is  the  court  of 
piepoudre y  curia  pedis  pulverizati :  fo  called  from  the  dufly  feet 
of  the  fuitors ;  or  according  to  fir  Edward  Coke  '^j  becaufe 
juflice  IS  there  done  as  fpeedily  as  duft  can  fall  from  the  foot. 
Upon  the  fame   principle   that  juftice  among  the  Jews  was 
adminiftered  in  the  gate  of  the  city  %  that  the   proceedings 
might  be  the  more  fpeedy,  as  well  as  public.  But  the  etymo- 
logy given  us   by  a  learned  modern  writer  ^  is  much  more 
ingenious  and   fatisfa£lory  \  it  being  derived,  according  to 
him,  from  piedpuldrcaux^  (a  pedlar,  in  old  French,)  and  there- 
fore fignifying  the  court  of  fuch  petty  chapmen  as  refort  to 
fairs  or  markets.     It  is  a  court  of  record,  incident  to  every 
fair  and  market ;  of  which  the  fteward  of  him,  who  owns  Or 
has  the  toll  of  the  market,  is  the  judge:  and  it's  jurifdidion  r  ^«   ^ 
extends  to  adminifter  juftice  for  ail  commercial  injuries  done 
In  that  very  fair  or  market,  and   not   in  any  preceding  one. 
So  that  the  injury  muft  be  done,  complained  of,  heard,  and 
determined,  within  the    compafs  of  one  and  the  fame  day, 
unlefs  the  fair  continues  longer.     The  court  hath  cognizance 
of  all  matters  of  contract  that  can  poflibly  arife  within  the  pre- 
cin6l  of  that  fair  or  market ;  and  the  plaintiff  muft  make  oath 
that  the  caufe  of  an  aftion  arofe  there  5.    From  this  court  a 
writ  of  error  lies,  in  the  nature  of  an  appeal,  to  the  courts  at 
Weftminfter  ^  ^  which    are   now  alfo  bound  by  the  ftatute 
19  Geo*  III.  c.  70.  to  iffue  writs  of  execution,  in  aid  of  it's 

^  4  inft.  272.  K  Stat.  17  Edw.  IV.  c.  2. 

®  Ruth,   c,  4.  ^  Cio.  Elix.  773, 

^  Bairlngtoii's  obfervat  on  the  ilat,  337- 
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procefs,  after  judgment,  wliere  the  perfon  or  efFefts  of  the 
defendant  are  not  within  the  limits  of  this  inferior  jurifdic- 
tion;  which  may  poffibly  occafion  the  revival  of  the  praftice 
and  proceedings  in  thefe  courts,  which  are  now  in  a  manner 
forgotten.  The  reafon  of  their  original  inftitution  feems  to 
have  been,  to  do  juftice  expeditioufly  among  the  variety  of  per- 
fons,  that  refort  from  diftant  places  to  a  fair  or  market :  fince 
it  is  probable  that  no  other  interior  court  might  be  able  to 
ferve  it's  procefs,  or  execute  it's  judgments,  on  both  or  per- 
haps either  of  the  parties ;  and  therefore,  unlefs  this  court 
had  been  ere£led,  the  complaint  muft  neceffarily  have  reforted 
even  iii  the  firll  inftance  to  fome  fuperior  judicature. 

II.  The  court-baron  is  a  court  incident  to  every  manor  in 
the  kingdom,  to  be  hoi  den  by  the  fteward  within  the  faid 
•  manor.  This  court-baron  is  of  two  natures  ^ :  the  one  is  a 
cuftomary-court,  of  which  we  formerly  fpoke  ^,  appertain- 
ing entirely  to  the  copyholders,  in  v/hich  their  eftates  are 
transferred  by  furrender  and  admittance,  and  other  matters 
tranfa£led  relative  to  their  tenures  only.  The  other,  of 
which  we  now  fpeak,  is  a  court  of  common  law,  and  it  is 
the  court  of  the  barons,  by  v/hich  name  the  freeholders  were 
fometimes  antiently  called  (i) :  for  that  it  is  held  before  the 
[  34  ]  freeholders  who  owe  fuit  and,fervice  to  the  manor,  the  ftew- 
ard being  rather  the  regiftrar  than  the  judge.  Thefe  courts, 
though  in  their  nature  diftinft,  are  frequently  confounded 
tor^ether.  The  court  we  are  now  confidering;,  viz,  the  free- 
holders  court,  was  compofed  of  the  lord's  tenants,  who  were 
the  pares  of  each  other,  and  were  bound  by  their  feodal  te- 

i  Co.  Litt.  sS.  ^  Bt.ok  II.    cli.  4,    rb.  6,  and  J\  11. 


(  t)  All  the  freeholders  of  the  king  were  called  barons  ;  but  the 
Editor  is  not  aware  that  it  appears  from  any  authority  that  this 
word  was  ever  apphed  to  thofe  who  held  freeholds  of  a  fubje<R:. 
See  an  account  of  the  antient  barons,  i  vol.  398.  n.  3.  It  feems 
to  be  the  more  obvious  explanation  of  the  court -baron,  that  it  was 
the  court  of  the  baron  or  lord  of  the  manor,  to  which  his  freehold- 
ers owed  fuit  and  fervice.  In  like  manner^  we  fay  the  king's  court, 
and  the  (lieriff 's  court* 

nure 
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nure  to  aflift  their  lord  in  the  difpenfatlon  of  domefiiic  juflicc. 
This  was  formerly  held  every  three  weeks  *,  and  it's  moft  im- 
portant bufinefs  is  to  determine,  by  writ  of  right,  all  contro- 
verfies  relating  to  the  right  of  lands  within  the  manor.  Tt 
may  alfo  hold  plea  of  any  perfonal  aftions,  of  debt,  trefpafs 
on  the  cafe,  or  the  like,  where  the  debt  or  damages  do  not 
amount  to  forty  fhillings  ^',  which  is  the  Gime  fum,  or  three 
marks,  that  bomided  the  jurifdidiou  of  the  anticnt  Gothic 
courts  in  their  lowefl  inftance,  or  fierdhig- courts ^  fo  called, 
becaufefour  were  inftituted  within  every  fupcrior  dillrift  or 
hundred"^.  But  the  proceedings  on  a  writ  of  right  may  be 
removed  into  the  county-court  by  a  precept  from  the  flierift 
called  a  tolt  ^,  "  quia  iollit  atque  exiinit  caujam  e  curia  ba- 
<«  ronum^''  And  the  proceedings  in  all  other  anions  may 
be  removed  into  the  fuperior  courts  by  the  king's  writs  of 
pone  P,  or  acccdas  ad  curiam^  according  to  the  nature  of  the 
fuit"^.  After  judgment  given,  2,  v^nt -Mo  oi  falfi  judg77ient^ 
lies  to  the  courts  at  Wedminfter  to  rehear  and  review  the 
caufe,  and  not  a  writ  c'x  error ;  for  this  is  not  a  court  of  re- 
cord :  and  therefore,  in  fome  of  thefe  writs  of  removal,  the 
firft  direftion  given  is  to  caufe  tlve  plaint  to  be  recorded,  r^- 
ccrdari facias  loquelam, 

III.  A  HUNDRED  Courtis  ouly  a  larger  court-baron,  being 
held  for  all  the  inhabitants  of  a  particular  hundred  inftead 
of  a  manor.  The  free  fuitors  are  here  alfo  the  judges  and  the 
fteward  the  regiftrar,  as  in  the  cafe  of  a  court-baron.  It  is 
likewlfe  no  court  of  record;  refembling  the  former  in  all  [  3S  J 
point?,  except  that  in  point  of  territory  it  is  of  a  greater  ju- 
rifdiftion  ^  This  is  fald  by  fir  Edv/ard  Coke  to  have  been 
derived  out  of  the  county  court  for  the  cafe  of  the  people, 
-  that  they  might  have  jultice  done  to  them  at  their  own  doors^ 
without  any  charge  or  lofa  of  tim.e  ^ ;  but  it's  inilitution  was 
probably  co-eval  with  that  of  hundreds  themfelves,  which 
w^ere  formerly  obferved  ^'  to  have  been  introduced  though  not 

'   Finch.  24S.  'i  F.  N.  B.  4.  70.     FIncli.  L.  444,  445^ 

'"  Stiemhouk  dcjure  Goth.  I.  1.  r.  2.  r  F.  N.  K.  18. 

nF.N.B.  3,4.  See.ippend.No,],§2.  '  Finch.  L.  24S.     4  Inft,   267. 

°  3  Rep.  pref.  ^  2  Inft.  7t-  ' 

?  See  append.  No  I.  §  3.  ^  Vol.  I,  page  ii6. 
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invented  by  Alfred,  being  derived  from  the  polity  of  the  an- 
tient  Germans.  The  cenieniy  we  may  remember,  were  the 
principal  inhabitants  of  a  diftrift  compofed  of  different  vil- 
lages, originally  in  number  an  hundred^  but  afterwards  only 
called  by  that  name  "  ;  and  who  probably  gave  the  fame  de- 
nomination to  the  diftrift  out  of  which  they  were  chofen. 
Caefar  fpeakspofitively  of  the  judicial  power  exercifed  in  their 
hundred  courts  and  courts-baron.  "  Principes  regionurriy  aU 
*^  que  pagQTumy^  (which  we  may  fairly  conftrue,  the  lords 
of  hundreds  and  manors,)  *^  inter  fuos  jus  dicunty  controverft^ 
*«  afque  minuunt  "^.^  And  Tacitus,  who  had  examined  their 
conflitution  ftill  more  attentively,  informs  us  not  only  of  the 
authority  of  the  lords,  but  of  that  of  the  ce?iteniy  the  hun- 
dredors,  or  jury  ;  who  were  taken  out  of  the  common  free- 
holders, and  had  themfelves  a  fliare  in  the  determination. 
*^  Eliguiitxir  in  concihis  et  principes y  qui  jura  per  pagos  vicofque 
^^  reddunt :  centeni  Jingulisy  ex  plehe  comiicSy  coiijilium  Jimul  et 
^^  auBoritaSy  adfu?tt  ^,''  This  hundred-court  was  denomi- 
nated hacreda  in  the  Gothic  conflitution  y.  But  this  court, 
as  caufss  are  equally  liable  to  removal  from  hence,  as  from 
the  common  court-baron,  and  by  the  fame  .writs,  and  may 
alio  be  reviewed  by  writ  of  falfe  judgment,  is  therefore  fallen 
hito  equal  difufe  with  regard  to  the  trial  of  adlions. 

IV,  The  county  court  is  a  court  incident  to  the  jurlfdic- 
tion  of  the  fherifF.  It  is  not  a  court  of  record,  but  may  hold 
C  3^  ]  pleas  of  debt  or  damages  under  the  value  of  forty  fliillings  ^. 
Over  fome  of  which  caufes  thefe  inferior  courts  have,  by  the 
exprefs  words  of  the  flatute  of  Gloucefter^,  a  jurifdi(2;ion 
totally  exclufive  of  the  king'^s  fuperior  courts.  For,  in  order 
to  be  entitled  to  fue  an  aftion  of  trefpafs  for  goods  before  the 
king's  jufticiars,  the  plaintiff  is  directed  to  make  affidavit  that 
the  caufe  of  ac^^ion  does  really  and  ^i?;^^^^^  amount  to  40/.^ 
which  affidavit  is  now  unaccountably  difufed  ^,  except  in  the 

^  Ceittp.ni  eos'JingnUf; pagisfunt,  if^gue  ^^  demorih.  German,  c.  13. 

ipjiimrnfer  f}*.osvocantur  ;  ft^  quodprimo  ^  Stiernhook. /.  i.  c.  2, 

numcri'sjuii^  jam  nomen  ci   konoj  efi,  z^Jnfl-.   2'S6. 

Tac.  ckmor  Germ.  c.  6.  *   6  Edw,  I.  c«  8:. 

w  dehdl.  Call  I  ^,  e,  %z,  b  z  Inli.  39 1, 
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court  of  exchequer  (2).  The  ftatute  alfo  43  Eliz.  c.  6.  which 
gives  the  judges  in  many  perfonal  aft  ions,  v/here  the  jury 
aflefs  lefs  damages  than  /\os.  a  power  to  certify  the  fame  and 
abridge  the  plaintiff  of  his  full  cofts,  was  alfo  meant  to  pre- 
vent vexation  by  litigious  plaintiffs ;  who,  for  purpofes  of 
mere  oppreflion,  might  be  inclinable  to  inftitutc  fuits  in  the 
fuperior  courts  for  injuries  of  a  trifling  value.  The  county 
court  may  alfo  hold  plea  of  many  real  anions,  and  of  all 
perfonal  acSlions  to  any  amount,  by  virtue  of  a  fpecial  writ 
called  2ijujlicies  ;  which  is  a  writ  empowering  the  (herifFfor 
the  fake  of  difpatch  to  do  the  fame  juflice  in  his  county 
court,  as  might  otherwife- b€  had  at  Weflminfter  ^  The 
freeholders  of  the  county  are  the  real  judges  in  this  court, 
and  the  flierift  is  the  minifterial  officer.  The  ereat  conflux 
of  freeholders,  which  are  fuppofed  always  to  attend  at  the 
county  court,  (which  Spelman  c^\h  forum  pleheiae  ju/Iitiae  et 
theatrum  comitivae  poteflatis  ^,)  is  the  rcafon  why  all  afts  of 
parliament  at  the  end  of  every  feflion  were  wont  to  be  there 
publiflied  by  the  (lierifF;  why  all  outlawries  of  abfconding 
offenders  are  there  proclaimed  j  and  why  all  popular  ele6lions 
which  the  freeholders  are  to  make,  as  formerly  of  fherifFs 
and  confervators  of  the  peace,  and  fli)!  of  coroners,  verder- 
ors,  and  knights  of  the  fliire,  muft  ever  be  made  in  plem 
comltain,  or,  in  full  county  court.  But  the  flatute  2  Edw.  VI. 
c.  25.  no  county  court  flrall  be  adjourned  longer  than  for 
one  month,  confifting  of  twenty-eight  days.  And  this  was 
alfo  the  antient  ufage,  as  appears  from  the  laws  of  king  Ed-  [  37  ] 
ward  the  elder  ^;  ''  praepojltus  (that  is,  the  fherlfF)  adquar- 
^^  iam  circiter  fepUmanamfrcciuentem  povuli  coficicnem  celebrato  : 
'^  cuiquejus  diclto;  liiefque  fwgulas  d'lrlmitor  In  thofe  times 
the  county  court  was  a  court  of  great  dignity  and  fplendor, 
•the  bifliop  and   the   ealdorman  (or  earl)  with  the  principal 

c  Finch.  5tS.  F.  K.  B.    152.  d  (7/r^  .,..  c.omHaius.  ^  r.  r  i. 


(2)  But  if  an  aftion  is  inftituted  m  any  of  the  courts  of  ¥/eil- 
.irJniler,  and  if  the  defendant  makes  an  afSdavit  that  the  debt  is 
under  40..  the  proceedings  will  be  flayed,  unlefs  the  plaintiff  will 
alio  make  an  affidavit  to  the  contrary.    4  T.  R.  495.  5  T.  R.  64- 
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men  of  the  {Irrre  fitting  therein  to  adminlflcr  juftice  both  in 
lay  and  ecclefiaftical  caufes  ^  But  it's  dignity  was  much 
impaired,  when  the  bifliop  was  prohibited  and  the  earl  ne- 
<Tle£led  to  attend  it.  And,  in  modern  times,  as  proceedings 
are  removable  from  hence  into  the  king's  fuperior  courts, 
by  writ  of  pone  or  recordari  ^,  in  the  fame  manner  as  from 
hundred  courts,  and  courts-baron  ;  and  as  the  fame  writ  of 
falfe  judgment  may  be  had,  in  nature  of  a  writ  of  error;  this 
has  occafioned  the  fame  difufe  of  bringing  actions  therein. 

These  are  the  feveral  fpecies  of  common  law  courts, 
which,  though  difperfed  univerfally  throughout  the  realm, 
are  neverthelefs  of  a  partial  jurifdiclion,  and  confined  to 
particular  diftrifts  :  yet  communicating  with,  and  as  it  were 
members  of,  the  fuperior  courts  of  a  more  extended  and 
general  nature;  which  are  calculated  for  the  adminiftration 
of  redrefs,  not  in  any  onelordfliip,  hundred,  or  county  only, 
but  throughout  the  whole  kingdom  at  large.  Of  which  fort  is 

V.   Tx-iE  court    of  common  pleas^  or,  as   it   is  frequently 
'   termxcd  in  law,  the  court  of  ccmmon  bench. 

By  the  antient  Saxon  conftltution  there  was  only  one  fu- 
perior court  of  juftice  in  the  kingdom  ;  and  that  court  had 
cognizance  both  of  civil  and  fplritual  caufes:  viz,  the  iviitcna- 
gemote,  or  general  council,  which  aflcmblcd  annually  or  often- 
'  er,  wherever  the  king  kept  his  Cluiftmas,  Eafter,  or  Whitfun  - 
tide,  as  well  to  do  private  jullice  as  to  confult  upon  public 
bufmefs.  At  the  conqueft  the  ecclcfialtlcal  jurifdi6lon  was 
r  ^s  -|  diverted  into  another  channel^  and  the  conqueror,  fearing 
danger  from  thefe  annual  parliaments,  contrived  alfo  to  fepa- 
rate"  their  minifterial  power,  as  judges,  from  their  delibera- 
tive, as  counfellors  to  the  crown.  He  therefore  eftabliflied 
a  conftant  court  in  his  ovni  liall,  tlicnce  called  by  Bradon  ^' 
and  other  antient  authors  aula  regia,  or  ai:Ia  regis,  Tliis  court 
was  compofed  of  tlic  king's  great  officers  of  ftate  refident  in 
his  palace,  and  ufually  attendant  on  hh  perfon  :  fach  as  the 
lord  high  conftable  and  lord  marefchal,  who  chiefly  prcfided 

^  LL,  Eadgart,  c,  $,  ^  ^-  3-  ^''^  i.  c  7» 

s  F.  N.  ?'.  10,    Finch.  445. 
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m  matters  of  honour  and  of  arms ;  determining  according  to 
the  law  militaryand  the  law  of  nations.  Be  fides  thefe,  there 
%vere  the  lord  high  fleward,  and  lord  great  chamberlain;  the 
Reward  of  the  houfhold;  the  lord  chancellor,  whofe  peculiar 
bufinefs  it  was  to  keep  the  king's  feal,  and  examine  all  fucli 
writs,  grants,  and  letters,  as  were  to  pafs  under  that  autho- 
rity;  and  the  lord  high  treafurer,  who  was  the  principal  ad- 
vifer  in  all  matters  relating  to  the  revenue.  Thefe  high 
officers  were  afTifted  by  certain  perfons  learned  In  the  laws, 
who  were  called  the  king's  jufticiars  or  juftices  ;  and  by  the 
greater  barons  of  parliament,  all  of  whom  had  a  feat  in  the 
aula  regia^  and  formed  a  kind  of  court  of  appeal,  or  rather  of 
advice,  in  matters  of  great  moment  and  difficulty.  All  thefe 
in   their  feveral  departments  tranfa£led  all  fecular  bufinefs  , 

both  criminal  and  civil,  and  likewife  the  matters  of  the  re- 
venue: and  oter  all  prefided  one  fpecial  magiftrate,  called 
the  chief  jufticiar  or  capitalis  juJUciarius  totius  AngVinc ;  who 
was  alfo  the  principal  minifter  of  ftate,  the  fecond  man  in 
the  kingdom,  and  by  virtue  of  his  office  guardian  of  the 
realm  in  the  king'?  abfence.  And  this  officer  it  was,  who 
principally  determined  all  the  vaft  variety  of  caufes  that 
arofe^in  this  extenfive  jurifdi^lion ;  and  from  the  plenitude 
of  his  power  grew  at  length  both  obnoxious  to  the  people, 
and  dangerous  to  the  government  which  employed  him  J. 

This  great  univerfal  court  being  bound  to  follow  the 
king's  houfhold  in  all  his  progreiles  and  expeditions,  the  trial 
of  common  caufes  therein  was  found  very  burthenfome  to  [  39  ]| 
the  iubjeft.  Wherefore  king  John,  who  dreaded  alfo  the 
pow'^i  of  the  jufticiar,  very  readily  confented  to  that  article 
which  now  forms  the  eleventh  chapter  of  magna  carta^  and 
enafts,  ^^  that  coiumunia placlta  non fe quant iir  curiam  regis ^  fed 
<f  teneantur  in  aliquo  loco  certoT  This  certain  place  was  efta- 
blifned  in  Wcftminfter-hall,  the  place  where  the  aula  regis 
originally  fate,  when  the  king  refided  in  that  city;  and  there 
it  hath  ever  fince  continued.  And 'the  court  being  thus  ren- 
dered fixed  and  ftationary,  the  judge  became  fo  too,  and  a 
chief  with  other  juftlces  of  the  common  pleas  was  thereupon 
J  Spelm.  Gl  331,  2,  3.     Gilb.Plift,  C.  P.  introd.  17. 
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appointed^  v/Ith  jurifdidion  Yo  hear  and  determine  all  pleas, 
of  land,  and  injuries  merely  civil  between  fubjefl  and  fub- 
je61:.  Which  critical  eflablifiiment  of  this  principal  court  of 
common  law,  at  that  particular  jun£lare  and  that  particular 
place,  gave  rife  to  the  inns  of  court  in  it's  neighbourhood ; 
and,  thereby  colleding  together  the  whole  body  of  the  com- 
mon lawyers,  enabled  the  law  itfelf  to  withftand  the  attacks 
of  the  canonifts  and  civilians,  v/ho  laboured  to  extirpate  and 
deflroy  it^  This  precedent  was  foon  after  copied  by  king 
Philip  the  Fair  in  France,  who  about  the  year  1302  fixed  the 
parliament  of  Paris  to  abide  conftantly  in  that  metropolis^ 
which  before  ufed  to  follovi^  the  perfon  of  the  king  wherever 
he  went,  and  in  which  he  himfeif  ufed  frequently  to  decide 
the  caufes  thai:  wete  0iere  depending:  but  all  were  then  re- 
ferred to  the  fole  cognizance  of  the  parliament  and  it's  learned 
judges^.  And  thus  alfo  in  1495  the  emperor  Maximilian  L 
fixed  the  imperial  chamber  (which  before  always  travelled 
with  the  court  and  houfliold)  to  be  conftantly  held  at  Worms, 
from  whence  it  was  afterwards  tranflated  to  Spired 

The  aula  regla  being  thus  ftripped  of  fo  confiderable  st 
branch  of  it's  jurifdiftion,  and  the  power  of  the  chief  jufti- 
ciar  being  alfo  confiderably  curbed  by  many  articles  in  the 
great  charter,  the  authority  of  both  began  to  decline  apace 
[  40  J  under  the  long  and  troublefome  reign  of  king  Henry  III. 
And,  in  farther  purfuance  of  this  example,  the  other  feveral 
offices  of  the  chief  jufticiar  were  under  Edward  the  firft  (who 
new  modelled  the  whole  frame  of  our  judicial  polity)  fub- 
divided  and  broken  into  diftin<ft  courts  of  judicature.  A 
court  of  chivalry  was  ere£led,  over  which  the  conftable  and 
marefchal  prefided;  as  did  the  fteward  of  the  houfliold  over 
another,  conftituted  to  regulate  the  king's  domeflic  fervants. 
The  high  fteward,^  with  the  bnrons  of  parliament,  formed  an 
auguft  tribunal  for  the  trial  of  delinquent  peers;  and  the  ba- 
rons referved  to  themfelves  in  parliament  the  right  of  review- 
ing the  fentences  of  other  courts  in  the  laft  refort.  The  diftri- 
bution  of  common  juftice  between  man  and  man  was  thrown 

»  See  V,;].  I.  inlrod.  §  i.  \  Ibid.  xxi^.  467, 

^  Mod.  Uii.  iliil:.  r^tVii.  396. 

into 
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into  fo  provident  an  order,  that  the  great  judicial  oSicers  were 
made  to  form  a  chccque  upon  each  other:  the  court  of  chan- 
cery llTuing  all  original  writs  under  the  great  feal  to  the  other 
courts;  the  common  pleas  being  allowed  to  determine  all 
caufes  between  private  fubjefts;  the  exchequer  managing 
the  king's  revenue;  and  the  court  of  kiiig^s  bench  retaining 
all  the  jurifdi£iion  which  was  not  cantoned  out  to  other 
courts,  and  particularly  the  fuperintendence  of  all  the  reft  by- 
way of  appeal ;  and  the  fole  cognizance  of  pleas  of  the  crown 
or  criminal  caufes.  For  pleas  or  fuits  are  regularly  divided 
into  two  forts:  pkas  of  the  cro^am^  which  comprehend  all 
crimes  and  mifdemefnor^,  wherein  the  king  (on  behalf  of 
the  public)  is  the  plaintiff;  and  ccmmoii  pleas^  which  include 
all  civil  aciions,  depending  between  fubjetl  and  fiibjefl. 
The  former  of  thefe  were  the  proper  obje£i:  of  the  jurifdic- 
tion  of  the  court  of  king's  bench ;  the  latter  of  the  court  of 
com.mon  pleas :  which  is  a  court  of  record,  and  is  ftilcd  by 
fir  Edward  Coke"^  the  lock  and  key  of  the  common  law;  for 
herein  only  can  real  anions,  that  is,  aftions  v/hkh  concern 
the  right  of  freehold  or  the  realty,  be  originally  brought : 
and  all  other,  or  perfona),  pleas  between  man  and  man  are 
iikewife  here  determined;  though  in  moil  of  them  the  king's 
bench  has  alfo  a  concurrent  authority. 

The  judges  of  this  court  are  at  prefent  ^^  four  in  number,   r  \r   1 
one  chief  and  thxtt  puifne  jufdces.  created  by  the  king's  let- 

^  4  Init.  99.  that  the  circuits  might  at  all  times  be 
»  King  James  I.  duting  ibe  greater  fully  fupplied  with  judges  of  the  faperior 
part  of  his  reign,  appointed  five  judges  in  courts.  And,  iii  fuLfequent  reigns, 
the  courts  of  king's  bench  and  conjmon  upon  the  permanent  indifpofition  of  a 
pleas,  for  the  benefit  of  a  cabling  Voice  judge,  a  fifth  hair,  been  fometimes  sp- 
in cafe  of  a  difference  in  opinion,  and  pointed.     Kaym.  475.  (2). 


(2)  The  number  of  the  judges  varied  confiderably  in  ancient 
times. 

Edward  VI.  increafed  the  number  of  judges  of  the  court  of 
common  pleas  from  three  to  fix,  and  afterwards  to  feven.  Ed- 
ward III.  raifed  it  to  nine,  Richard  the  fecond  appointed  five. 
Henry  VI.  changed  the  number  four  times.  Edward  IV.  re^ 
duced  it  to  four.     See  Dugd.  Orig.  Jund.  ch.  18. 
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ters  patent,  who  fit  every  day  in  the  four  terms  to  hear  and 
determine  all  matters  of  law  arifmg  in  civil  caufes,  w^hether 
real,  perfonal,  or  mixed  and  compounded  of  both.  Thefe 
it  takes  cognizance  of,  as  well  ongiiraliy,  as  upon  removal 
from  the  inferior  courts  before  mentioned.  But  a  writ  of 
error,  in  the  nature  of  an  appeal,  lies  from  this  court  mto 
the  court  of  king's  bench. 

VI.  The  court  of  king's  bench  (fo  called  becaufe  the 
king  ufed  formerly  to  fit  there  in  perfon°,  the  ftile  of  the  court 
ilill  being  coram  ipfc  regej  (3)  is  the  fupreme  court  oi  common 
law  in  the  kinglom-,  confiiling  of  a  chief  jullice  and  three 
///^/^  juftices,  wiio  are  by  iheir  office  the  fovereign  confer- 
vators  of  the  peace  and  fupreme  coroners  of  the  land.  Yetj 
though  the  king  liimfclf  ufed  to  fit  in  this  court,  and  ftill  is 
fuppofed  fo  to  do  -,  he  did  not,  neither  by  law  is  he  empower- 
ed p  to,  determine  any  caufe  or  motion,  but  by  the  mouth 
of  his  judges,  to  whom  he  hath  committed  his  whole  judicial 
authority '^ 

o  ^  jf^{^.  y^^  court  f)f  kind's  bench.   (See  the  records 

P  See  book  L  ch.  7.    Th^  ki-c,-  uierl  died  4  Buir.  i^S?,)  (4).    And,  in  later 

to  decidecaufes  in  pei  i->n  in  the  aula  re-  times,  James  I.  is  faid  to  have  fat  theie 

i!,k!.   "  In  curia  dornini  reo'is  i:J'i  in  pro.  in   peifon,    but  was  infoimed    by  his 

*'pnaper/}maJuradcccrwL"  (DloLde  judges    that  he  could   not    deliver   an 

Scacch.  I.  I.  §4.)  Aiier  it's  difi-jjuiion  opinion, 

king  Edward  I.  Ircquenlly  t.it  Jn    ihe  ^  4  li'^^-  7i- 


(3)  This  court  is  called  the  queen's  bench  in  the  reign  of  a 
queen,  and  during  the  proteaorate  of  Ciomwell  it  was  ftiled  the 
upper  bench, 

(4)  Lord  Mansfield,  m  4  Burr.  851.  does  not  mean  to  fay,  nor 
do  the  records  there  cited  warrant  the  conciufion,  that  Ed.  I.  ac- 
tually  fat  in  the  king^s  bench.  Dr.  Kenry,  in  his  very  accurate 
Hiftorv  of  Great  Britain,  informs  us,  that  he  has  found  no  inilance 
of  any 'of  our  kings  fitting  in  a  court  of  jufiice  before  Ed.  IV- 
*'  And  Ed.  IV,  (he  fays)  in  the  fecond  year  of  his  reign,  fat  three 
<*  days  together,  during  Michaelmas  term,  in  the  court  of  king's 
**  bench; "but  it  is  not  faid  that  he  interfered  in  the  bufinefs  of 
«*  the  court ;  and  as  he  was  theu  a  very  young  man,  it  is  probable 

''  that 
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This  court,  winch  (as  we  have  f^iid)  is  the  remnant  of 
the  aula  regiay  is  not,  nor  can  be,  from  the  very  nature  and 
conftitution  of  it,  fixed  to  any  certain  place,  but  may  follow 
the  king's  perfon  v/herever  he  goes  ;  for  which  reafon   all 
procefs  illuing  out  of  this  court  in  the  king's  name  is  return- 
able "  iihicunque  flier huus  in  Anglia^     It   hath  indeed,  for  [  42  J 
fome  centuries  paft,  ufually  fate  at  Weltniinfter,  being  an  an- 
rient  palace  of  the  crown  j  but  might  remove  with  the  king 
to  York    or  Exeter,  if  he  thought  proper  to  command  it. 
And  we  find  that,  after  Edward  I.  had  conquered  Scotland, 
it  adually  fate  <it  Roxburgh ^     And  this  moveable  quality, 
as  well  as  it's  dignity  and  power,  are  fully  exprefled  by  Brac- 
ton,  when  he  fays  that  the  juftices  of  this  court  are  <«  capi^ 
*^  tales  y  ge  tier  ale  Sy  perpetui^  et  majores  ;  a  latere  regis  refidenteSy 
*^  qui  ojnniuni  aUoriim  courrtgere  tenentur  itijurias  ct  errores^  P 
And  it  is  moreover  efpeciaily  provided  in  the  articidi  fuper 
cartas  ^  that  the    king's  chancellor,  and  the  juftices  of  his 
bench,  fhall  follow   him,  fo  that  he  may  have  at  all  times 
near  unto  him  fome  that  be  learned  in  the  lav/s. 

r  M.  20.  2f  Ed\v.  i.    Hale  Hiil.  C.         ^  /.  3,  r,  10, 
L'  iOO'  ^  28  iidw.  I.   c.  <. 


"  that  it  was  his  intention  to  learn  in  what  manner  juftice  was  ad- 
««  miniftered,  rather  than  to  aft  the  part  of  a  judge."  5  vol. 
382.   4to  edit. 

Lord  Coke  fays,  that  the  words  in  magna  chartay  c.  29.  tie c  fu- 
per eum  ibimus  nee  fuper  eu?n  mitt  emus  nifi^  fe'r.  fignify  that  we  fliali 
not  fit  in  judgment  ourfelves,  nor  fend  our  coramiffioners  or  judges 
to  try  him.      2  Irfl.  46. 

But  that  this  is  an  erroneous  conflruftion  of  thefe  words,  appears 
from  a  charter  granted  by  king  John  in  the  1 6th  year  of  his  reign, 
which  is  thus  expreffed,  nee  fuper  eos  per  vim  vel  per  arma  ibimus 
■  nijiper  legem  regnl  nojlri  vel  per  judicium  pariumfuorum.     See  Int 
to  BL  Mag.  Ch.  p.  xiii. 

Statutes  and  charters  in  pari  materia  mull  be  conftrued  by  a  re- 
ference to  each  other,  and  in  the  more  antient  charter  the  mean- 
ing is  clear,  that  the  king  will  not  proceed  with  violence  againil 
his  fubjeds,  unlefs  juilified  by  the  law  of  his  kingdom,  or  by  a 
judgment  of  their  peers* 

The 
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The  jurifdl£lion  of  this  court  is  very  higli  and  tranfcsnd- 
ent.  It  keeps  all  inferior  jurifdiflions  within  the  bounds  of 
their  authority,  and  may  either  remove  their  proceedings  to 
be  determined  here,  or  prohibit  their  progrefs  below.  It 
fuperintends  all  civil  corporations  in  the  kingdom.  It  com- 
mands magiitrates  and  others  to  do  v/hat  their  duty  requires, 
in  every  cafe  v/here  there  is  no  other  fpecific  remedy.  It 
proteds  the  liberty  of  the  fubje£i,  by  fpeedy  and  fummary 
interpofition.  It  takes  cognizance  both  of  criminal  and  civil 
caufesj  the  former  in  what  is  called  the  crown- fide  or  crown- 
oiEce;  the  latter  in  the  plea-fide  of  the  court.  The  jurif- 
diftion  of  the  crowA-Gde  it  is  npt  our  prefent  bufmefs  to 
confider;  that  will  be  more  properly  difcufled  in  the  enfuing 
volume.  But  on  the  plea-fide,  or  civil  branch,  it  hath  an 
original  jurifdiftion  and  cognizance  of  all  aftions  of  trefpafs^^^ 
or  other  injury  alleged  to  be  committed  vi  et  m-mh ;  of 
a£iions  for  forgery  of  deeds,  maintenance,  ccnfplracy,  de- 
ceit, and  actions  on  the  cafe  v.hich  allege  any  falfity  or 
fraud  :  all  of  v/hich  favour  of  a  criminal  nature,  although 
the  action  is  brought  for  a  civil  remedy  5  and  make  the  de- 
E  43  J  fendant  liable  in  ftriflnefs  to  pay  a  fine  to  the  king,  as  well 
as  damages  to  the  injured  party  ".  The  fame  doflrine  is  alfo 
now  extended  to  all  aftions  on  the  cafe  whatfoever  ^~  :  but 
no  a£tion  of  debt  or  detinue,  or  other  mere  civil  acSlion,  can 
by  the  common  law  be  profecuted  by  any  fubjeft  in  this  court, 
by  original  writ  out  of  chancery  ^;  though  an  aflion  of  debt, 
given  hyJIatutCy  may  be  brought  in  the  king's  bench  as  well 
as  in  the  common  pleas  >".  And  yet  this  court  might  always 
have  held  plea  of  any  civil  aflion  (other  than  aftions  real) 
provided  the  defendant  was  an  officer  of  the  court ;  or  in  the 
cuftody  of  the  marflial,  or  prifon-keeper,  of  this  court,  for 
a  breach  of  the  peace  or  any  other  offence  ^.  And,  in  pro- 
cefs  of  time,  it  begun  by  a  fi£tion  to  hold  plea  of  all  per- 
fonal    aftions  whatfoever,  and  has  continued  to  do  fo  for 

«  Finch.  L.  198.    ft  Inft.  23.  Dy^  ^  4  Inf^.  76.  Tiyc's  Jus  Filazar.  lor. 

^erfUe  de  courtps.  cbaukicroy  ?  Carth.  234, 

w  F,  N.  B,  S6.  92.    I.  Lilly,  prad.  ^  4  infl.  71 . 
h&g  503. 

6  ages : 
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ages  ^ :  I't  being  furmlfed  that  the  defendant  is  arrefted  for  a 
fuppofed  trefpafs,  which  he  never  has  in  reality  committ^ ; 
and,  being  thus  in  the  cuftody  of  the  marflial  of  this  court, 
the  plaintiiFis  at  hberty  to  proceed  againft  him  for  any  other 
perfonal   injury :  which  furmi/e,  of  being  in  the  marfhars 
cuftody,   the   defendant  is  not  at  liberty  to  difpute  ^.     And 
thefe  fidions  of  law,  though  at   fidl  they  may  ftartle  the 
ftudent,  he  wi'.l  find  upon  farther  confideration  to  be  highly 
beneficial  and  ufeful :  efpeciaUy  as  this  maxim  is  ever  inva- 
nably  obferved,  that  no  fidion  (hall  extend  to  work  an  injury; 
it's  proper  operation  being  to  prevent  a  mifchief,  or  remedy 
an  niconvenience,  that  might  rcfult  from  the  general  rule  of 
law  ^.     So  true  it  is,  that  in  fiaione  juris  femper  fi^hfipt  aequi- 
tas^.     In  the  prefent  cafe,  it  gives  the  fuitor  his  choice  of 
more  than  one  tribunal,  before  ivhich  he  may  inflitute  his  ac 
tion;  and  prevents  the  circuity  and  delay  of  juftice,  by  al- 
lowing  that   fuit   to  be  originally,  and  in  the  firft  inftance,  r    . .   •. 
commenced  in  this   court,  which,  after  a  determination  in 
another,  might  ultimately  be  brought   before  it  on  a  writ  of 


error 


For  this  court  is  likewife  a  court  of  appeal,  Into  which 
may  be  removed  by  a  writ  of  error  all  determinations  of  the 
court  of  common  pleas,  and  of  all  inferior  courts  of  record 
m  England;  and  to  which  a  writ  of  error  lies  alfo  from  the 
court  of  king's  bench  in  Ireland  (5).  Yet  even  this  fohigh 
and  honourable  court  is  not  the  dernier  refort  of  the  fubjeft: 
for,  if  he  be  not  fatisfied  with  any  determination  here,  he 
may  remove  it  by  writ  of  error  into  the  houfe  of  lords,  or  the 
court  of  exchequer  chamber,  as  the  cafe  may  happen,  ac- 
cording to  the  nature  of  the  fuit,  and  the  manner  in  which 
it  has  been  profecuted. 

a  md.  72.  „//^;/  f^ii^^^  ^ji^  ^y^y^  ^^^.j^  adverfus  vert-' 

^  Thus  too  in  the  civil  law :  contra  tatem  in  re  pq//ibili  ex  ji/Jia  can-fa  difpo^ 

fiBionem  non  admittitur  probatio  :  quid  fitio,     (Golhojred.   in  Ff,  L  iz.  t,  i.) 
enim  e^.cereiprobatiovcTiiatis^uhifBlo         c  3  Rep.  30.     2  Roll.  Rep.  502. 
adverfus  veriiutemfingii  ?     NamJi8io         d    11  Rep.  51.     Co.  Li tt,  150. 


(5)  This  altered  by  the  23  Geo.  III.  c.  28.  which  fee  in  the 
I  vol.  104.  n.  i4» 

Vol.  IIL    _  E  VII.  The 
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VIL  The  court  of  exchequer  is  inferior  in  rank  not  only 
to  the  court  of  king's  bench,  but  to  the  common  pleas  alfo  : 
but  I  have  chofen  to  confider  it  in  this  order,  on  account  oi 
it's  double  capacity,  as  a  court  of  law  and  a  court  of  equity 
alfo.  It  is  a  very  anticnt  court  of  record,  fet  up  by  WiUiam 
.  the  conqueror  %  as  a  part  of  the  aula  regia  %  though  regu- 
lated and  reduced  to  it's  prefent  order  by  king  Edward  I.  ^  . 
and  intended  principally  to  order  the  revenues  of  the  crown, 
and  to  recover  the  king's  debts  and  duties  ^  It  is  called  the 
exchequer,  fcacchar'iumy  from  the  chequed  cloth,  refembling 
a  chefs  board,  which  covers  the  table  there ;  and  on  which, 
when  certain  of  the  king's  accounts  are  made  up,  the  fum- 
are  marked  and  fcored  with  counters.  It  confifts  of  two  divi^ 
fions  :  the  receipt  of  the  exchequer,  which  manages  the  royal 
revenue,  and  with  which  thefe  commentaries  have  no  con- 
cern; and  the  court  or  judicial  part  of  it,  which  is  again 
fubdivided  into  a  court  of  equity,  and  a  court  of  commoi. 
law. 

[  45  ]  The  court  of  equity  is  held  in  the  exchequer  chamber  be- 
fore  the  lord  treafurer,  the  chancellor  of  the  exchequer,  the 
chief  baron,  and  three ///i/';/^  ones.  Thefe  Mr.  Selden  con- 
jedures '  to  have  been  antiently  made  out  of  fuch  as  were 
barons  of  the  kingdom,  or  parliamentary  barons  ;  and  thence 
to  have  derived  their  name  ;  which  conjeaure  receives  great 
ftrength  from  Brafton's  explanation  of  magna  carta,  c.  14. 
which  direds  that  the  earls  and  barons  be  amerced  by  their 
peers  ;  that  is,  fays  he,  by  the  barons  of  the  exchequer  ^. 
The  primary  and  original  bufinefs  of  this  court  is  to  call  the 
king's  debtors  to  account,  by  bill  filed  by  the  attorney-gene- 
ral ',  and  to  recover  any  lands,  tenements,  or  hereditaments, 
any  goods,  chattels,  or  other  profits  or  benefits,  belonging  to 
the  crown.  So  that  by  their  original  conftitutlon  the  jurif- 
diaion  of  the  courts  of  common  pleas,  king's  bench,  and 
exchequer,  was  entirely  feparate  and  diftinft :  the  comm.on 


«  Lamb.  Arckeion,  24.  ^  4  I"^-  ^03.— 116. 
^  Madox.  hi{f.  exch.  109.  '  Tit.  hon.  2.  5.  16, 

s  Spelm.  Gu'iL  I  in  cod.  leg,  vet.  apud  ^  L  3^  tr.  %.  c.  I.  §  3^ 
Wilk;ns. 


plea; 
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pleas  being  intended  to  decide  all  controverfies  between  fub- 
ea  and  fuK,ea  •.  the  king's  bench  to  correft  all  crimes  and 
m,fdemdnors  that  amount  to  a  breach  of  the  peace,  the  kin. 
b  mg  then  pla.ntifF,  as  fuch  offences  are  in  open  d^ro.atiof 
of  they«..  rega/Ia  of  his  crown ;  and  the  exchequer  to  ad-  ■/ 
juft  and  recover  his  revenue,  wherein  the  king  aifo  is  plain-  ^  ^ 
tiff  as  the  wuhholding  and  non-payment  thereof  is  an  injury 
to  hs  j,r.fifc.,a.     But,  as  by  a  fiction  almoft  all  forts  of 

ben  ht'rl  "'  ""^•^'"°^^^''^   '^  be  brought  in  the  king's 
bench,  ,n  hke  manner  by  another  fiaion  all  kinds  ofperfo.nl 
fu  ts  may  be  profecuted  in  the  court  of  exchequer.     For  as 
a  I  the  officers  and  minifters  of  this  court  have,  like  thofe  of      ' 
other  f upenor  courts,  the  privilege  of  fuing  and  being  fued 

^:^'\r  """^  '"  ^'''^  ''''  king's  debtors  a.fd  far- 
mers,  and  all  accomptants  of  the  exchequer,  are  privileged 
o  fue  and  :mplead  all  manner  of  perfons  in  the  fame  courfof 
equity,  that  they  themfelves  are  called  into.  They  have  like- 
w.fe  privilege  to  fue  and  implead  one  another,  or  anv 
ftranger  m  the  fame  kind  of  common  law  aaions  (wherl 
tae  perfonalty  only  is  concerned)  as  are  profecuted  in  the 
court  of  common  pleas. 

This  gives  original  to  the  common  law  part  of  their  iurif   r  .^  •, 
diaion,  which  was  eftablilhed  merely  for'the  bene" if  h    ^  '     ^ 
kings  accomptants,  and  is  exercifed  by  the  barons  only  of 
the  exchequer,  and  not  the  treafurer  or  chancellor.     The 
writ  upon  which  all  proceedings  here  are  grounded  is  callel 

kng  3  farmer  or  debtor,  and  that  the  defendant  hath  done 
am  the  injury  or  damage  complained  of;  ,ua  n,i„us  fuf.^e.s 

^tnt  'I  dtl    ;  r  *^'^^-^^^  topaythekingifdebt 
,.  .  V   t  '  ^"'''  ''■'  "^P'^^^'y  ^'^^"aed,  by  what  is 

only,  as  fpec.ally  concern  the  king  or  his  minifters  of  the 
exchequer.  And  by  the  ar^ku/i/uper  cartas  -  it  is  enaaed, 
that  no  common  pleas  be  thenceforth  holden  in  the  exche- 
quer, contrary  to  the  form  of  the  great  charter.  Bat  now, 
».0Edw.I.c.,r.  ^  .8  Edw.  I.  c.  4. 

^^  by 
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by  the  faggeftlon  of  privilege,  any  perfon  may  be  admitted 
to  fue  in  tlie  exchequer  as  well  as  the  king's  accomptant.    1  he 
furmlfe,  of  being  debtor  to  the  king,  is  therefore  becon-ie 
matter  of  form  a\id  mere  words  of  courfe,  and  the  couvt  is 
open  to  all  the  nation  equally.     The  fame  holds  with  regard 
to  the  equity  fide  of  the  court :  for  there  any  perfon  may  file 
a  bill  againft  another  upon  a  bare  fuggeRion  that  he  is  the 
king's  accomptant ;  but  whether  he  is  fo,  or  not,  is  never 
controverted.     In  this  court,  on  the  equity  fide,  the  clergy 
hj-v-  long  ufed  to  exhibit  their  bills  for  the  non-payment  ot 
tithes  5  in  which  cafe  the  furmife  of  being  the  king's  debtor 
is  no  fiaion,  they  being  bound  to  pay  him  their  firft  fruits, 
and  annual  tenths.     But  the  chancery  has  of  late  years  ob- 
tained a  large  (hare  in  this  bufinefs. 

An  appeal  from  the  equity  fide  of  this  court  lies  Immedi- 
ately to  the  houfe  of  peers  •,  but  from  the  common  law  fide, 
in  purfuance  of  the  llatute  3 1  Edw.  III.  c.  1 2.  a  writ  of  error 
muft  be  firft  brought  into  the  court  of  exchequer  chamber. 
And  fi-om  the  determination  there  had,  there  lies,  in  the  der- 
flier  refort,  a  writ  of  error  to  the  houfe  of  lords  (5*)* 

VIII.  The  high  court  of  chancery  is  the  only  remaining, 
^  ^'^  ^  and  in  matters  of  civil  property  by  much  the  moft  important 
of  any,  of  the  king's  fuperior  and  original  courts  of  juftice. 
It  has  it's  name  of  chancery,  cance'Jaria,  from  the  judge  who 
prefides  here,  the  lord  chancellor  or  canc.eUarlus ;  who,  fir 
Edward  Coke  tells  us,  is  fo  termed  a  cancellando,  from  can- 
celling the  king's  letters  patent  when  granted  contrary   to 


(r*)  Eythe3i  Edw.  III.  c.  12.  this  couvt  of  appeal  is  to  confid 
of  the  chancellor  av,d  treafurer,  and  fiich  juftices  and  fage  perfons  as 
they  ftiall  think  fit.  It  is  altered  by  3  t  Eliz.  c.  I.  16  Car.  II. 
c  2  20  Car  IT.  c.  4.  from  which  it  appears,  that  the  court  majT 
contift'of  both  the  chief  juftices,  or  of  one  of  them,  orof  the  char.- 
c41or,  provided  the  chancellor  -is  prefent  when  the  judgment  is 
given.     See  the  proceedings  in  the  cafe  of  Johuftone  o.  Sutton 

in  this  court,   i  7'.  R.  493- 

law, 
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law,  which  is  the  higheft  point  of  his  ju.rlfdiclion  ".  But  the 
office   and   name  of  chancellor  (however  derived)  was  cer- 
tainly known  to  the  courts  of  the  Roman  emperors  :  where 
it  originally  feems  to  have  fignified  a  chief  fcrlbe  or  fecretary, 
who  was  afterwards  inverted  with  feveral  judicial  powers,  and 
a  general  fuperintendency  over  the  reft  of  the  officers  of  the 
prince.     From  the   Roman  empire  it  pafTcd  to  the  Roman 
church,  ever  emulous  of  imperial    ftate ;  and  hence  every 
bifhop  has  to  this  day  his  chancellor,  the  principal  judge  of 
his  confiftory.     And  when  the  modern  kingdoms  of  Europe 
were  eftablilhed  upon  the  ruins  of  the  empire,  almoft  every 
Itate  preferved  it's  chancellor,  with  different  jurlfdictions  and 
dignities,  according  to  their  different  conftitutions.     But  in 
all  of  them  he  feems  to  have  had  the  fupervifion  of  all  char- 
ters, letters,  and  fuch  other  public  inflruments  of  the  crown, 
as  were  authenticated  in  the  moft  folemn  manner:  and  there- 
fore when  feals  came  in  ufe,  he  had  always  the  cuftody  of 
the  king's  great  fcal.     So   that  the  ofhce  of  chancellor,    or 
lord   keeper,  (whofe   authority  by  ftatute  5   Eliz.  c.  18.  is 
declared  to  be  exactly  the  fame,)  is  with  us  at  this  day  created 
by  the  mere  delivery  of  the  king's  great  feal  into  his  cuftody  ": 
whereby  he  becomes,  without  writ  or  patent,  an  officer  of 
the  greateft  weight  and  power  of  any  now  fubfifting   in  the 
kingdom  ;  and  fuperior  in  point  of  precedency  to  every  tem- 
poral lord  P.     He  is  a  privy  counfellor  by  his  oflice  ^,  and, 
according  to  lord  chancellor  Ellefmere  %  prolocutor  of  the 
boufe  of  lords  by  prefcription.     To  him  belongs  the  appoint- 
ment of  all  juftices  of  the   peace  throughout  the  kingdom,  f  4.8  "^ 
Being  formerly  ufually  an  ecclefiaftic,  (for   none   elfe  were 
then  capable  of  an  o^.cq  fo  converfantin  writings,)  and  pre- 
fiding  over  the  royal  chapel  ^  he  became  keeper  of  the  king's 
confcience;  vifitor,  in  right  of  the  king,  of  all  hofpltals  and 
colleges  of  the  king'*s  foundation  ,  and  patron  of  all  the  king's 

^'  4  Intl.  S3.  <)  Selden.  ofllce  of  !ord  chanc,  §  3. 

s    Lamb.     Archnon.    6^^      1  Roll.          ^  Of  ihe  office  of  lord  chancellor- ^r//7. 

^^'■^r.  385.                                      ^  1651. 

>  Sut.  31  Hen.  YIIL  c.  lo.  .     ^       <■  Madox,  hid.  of  exch.  42. 
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livings  under  the  value  of  twenty  marks  ^  per  annum  in  the 
king's  books  (6).     He  is  the  general  guardian  of  all  infantSj 

»    38  Edw.  III.    3F.  N.  E.  35.  though   Hobari   (214.)   expends  this  value  to 


twenty  p 


oimas. 


(6)  With  regard  to  the  chancellor's  patronage,  there  Teems  to 
be  forne  inaccuracy  in  the  learned  judge's  text  and  references.     I 
humbly  conceive  that  a  truer  ftatement  is  this,i;i%.  that  it  appears 
from  the  rolls  of  parliament  in  the  time  of  Ed.  III.  that  it  had  been 
the  ufage  before  that  time  for  the  chancellors  to  give  all  the  king's 
livings,  taxed  ( by  the  fubfidy  affeffments )  at  twenty  marks  or  under, 
to  the  clerks,  who  were  then  adually  cler't  or  clergymen,  who  had 
long  laboured  in  the  court  of  chancery  ;  but  that  the  bifliop  of  Lin- 
coln, when  he  was  chancellor,  had  given  fuch  livings  to  his  own  and 
other  clerks,  contrary  to  the  pleafure  of  the  king  and  the  antient 
lifage  ;  and  therefore  it  is  recommended  to  the  king  by  the  council 
to  command  the  chancellor  to  give  fuch  livings  only  to  the  clerks 
of  chancery,  the  exchequer,  and  the  ether  two  benches  or  courts  of 
Weftminfter-hall.    4  Ed-ju,  III.  no.  S\'    But  ftnce  the  new  valua- 
tion of  benefices,  or  the  king's  books  in  the  time  of  Henry  the 
eighth,  and  the  clerks  ceafed  to  be  in  orders,  the  chancellor  has  had 
the  abfolute  difpofal  of  all  the  king's  livings,  even  where  the  pre- 
fentation  devolves  to  the  crown  by  lapfe,  of  the  value  of  twenty- 
pounds  a  year  or  under  in  the  king's  books.     It  does  not  appear 
how  this  enlarged  patronage  has  been  obtained  by  the  chancellor, 
but  it  is  probable  by  a  private  grant  of  the  crown,  from  a  coniidera- 
tion  that  the  twenty  marks  in  the  time  of  Ed.  IH.  were  equivalent 
to  twenty  pounds  in  the  time  of  Henry  VIH.   Glhf.  764.  l  Burn, 
Ec.  Law.  129, 

So  far  this  was  the  note  in  my  firft  edition  ;  but  a  reverend 
gentleman  has  been  fo  obhging  as  to  fuggeft  to  me,  that,  hav» 
ing  once  had  occafion  to  examine  the  fubjea,  he  was  inclined 
to  think,  that  the  chancellor's  patronage  w^as  confined  to  bene- 
fices under  20/.  a  year,  and  that  hvings  ex?aiy  of  that  value  be> 
longed  to  the  king,  to  be  prefented  to  by  himfelf  or  his  minifies 
Having,  in  confequence,  looked  more  attentively  into  the  fubje<^, 
I  am  ftill  of  opinion,  that  the  authorities  fupport  what  is  advanced 
in  the  preceding  part  of  the  note.  It  cannot  be  doubted,  that 
fince  the  new  valor  beneficiorum^,  pounds  were  intended  to  be  fub- 
ftituted  for  marh^i^  and  this  is  exprefsly  Hated  by  biftiop  Gibfon, 
p.  764.  In  the  4  Ed.  HI.  cited  above,  the  chancellor's  patronage  is 
Itated  to  be  of  ail  hvings  of  20  marks  and  under,  del  tax  de  vint  jnares 

ct 
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idiots,  and  lunatics;  and  has  the  general  fuperintendance  of  all 
charitable  ufes  in  the  kingdom.     And  all  this,  over  and  above 


^t  dedeyns.  In  the  i  Hen.  VI.  no.  25,  Rolls  of  Parliament,  there  is 
a  record  appointing  the  duke  of  Bedford  protedcr,  and  the  duke 
ot  Gloucefter  proteftor  in  his  abfence ;  and  arnongft  other  privileges 
It  grants  the  protedor  for  the  time  being,  the  patronage  of  all  the 
hvings  belongingto  the  crown,  ultra  taxam  viglntl  marcarum  ufquead 
taxam  tnginta  marcarum  inclujlvi,  and  referves  the  reft  of  the  royal 
patronage  to  the  king,  except  the  benefices  belonging  to  the  chan- 
cellor,  vtrtute  ojgicii  Jul.  The  word  incluftvi  can  only  apply  to  the 
words  ufque  ad  triglnta  ;  it  cannot  be  reconciled  with  ultra,  which 
was  intended  to  leave  the  chancellor  20  or  under.  This  is  alfo  clearly 
expreffed  ,n  the  Regijlrum  Brevhan  307,  where  there  is  an  antient 
writ  called  deprlmo  lenejicio  ecckfiajTu  0  habendo.  Folumus  quod  idem 
A  adprlmum  bencfclum  ecclejajlicnm  (taxationem  vlglnti  marcarum 
txcedens)  vacatnrum,  quod adprafentatkvem  nojiram perilnuerit,^c. 
In  the  year  book  38  Ed.  III.  3.  it  is  laid  down  as  law,  that  the 
king  flmJl  prefent  to  tout^  efglifes  que pafent  I'exterJ  de  20  marcs; 
and  in  the  ner.t  hne  it  is  faid,  tliat  the  chancellor  fhall  prefent  to 
all  not  taxed  at  20  marks,  and  having  underftood  that  the  living 
m  queflion  was  taxed  at  40..  he  had  prefented  to  it,  but  as  in  fad 
It  was  taxed  at  40/.  the  king  claiir.ed  it.  Tlte  words  in  French 
ftate  the  general  law,  the  reft  only  apply  to  tlie  particular  cafe. 
1  ct  \\  atfon  is  fo  carelei^  as  to  ftate  the  chancellor's  patronage  to 
be  under  20  marks  and  under  20/.  and  refers  tc  this  authority, 
ch.  9.  But  it  is  correaiy  cited  by  Comyns,  to  fupport  the  pofi- 
tion,  that  the  chancellor  has  the  patronage  of  20  marks,  or  20/. 
Dig.  Tit.  Efgl.  H.  5.  In  Fit%.  n.  b.  ^s,  it  is  ftated  to  be  under 
20  marks,  without  taking  any  notice  of  20  esadly.  And  in  a 
cafe  in  Hob.  214,  the  word  is  under.  In  that  cafe  the  chancellor 
had  prefented  to  a  living  lapfed  to  the  crown  above  20/.  a  year, 
and  It  was  held  that  the  king  could  have  no  remedy,  becaufe  the 
prefentation  had  paffed  the  great  feal,  and  therefore  apparently 
made  by  the  king  himfelf ;  but  if  the  prefentation  had  ftated,  that 
the  benefice  was  under  the  value  of  20/.  then  it  would  have  been 
void,  becaufe  the  chancellor  muft  have  been  deceived.— In  this  cafe 
there  was  no  occafion  to  ftate  the  inftance  of  a  hving  of  the  exac^ 
value  of  20/.  This  was  a  benefice,  which  had  devolved  to  the  crown 
by  lapfe,  but  no  objedion  is  made  on  that  ground,  and  there  feems 
to  be  no  reafon  for  any  diftinftion,  whether  the  benefice  devolves  to 
the  king  by  lapfe  or  by  promotion  of  the  incumbent,  or  it  is  part 
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the  vaft  and  cxtenfive  jurifdifLIon  which  he  exercifes  in  his 
judicial  capacity  in  the  court  of  chancery ;  wherein,  as  in 
the  exchequer,  there  are  two  diftinfl:  tribunals:  the  one  or- 
dinary, being  a  court  of  common  law  5  the  other  extraordi- 
nary, being  a  court  of  equity. 

The  ordinary  legal  court  is  much  more  antient  than  the 
court  of  equity.  It's  jurifdi6lion  is  to  hold  plea  upon  a/n>^ 
facias  to  repeal  and  cancel  the  king's  letters  patent,  when 
made  againft  law,  or  upon  untrue  fuggeftions  -,  and  to  hold 
plea  of  petitions,  nmijirans  de  droits  traverfes  of  ofRces,  and 
the  like  s  when  the  king  hath  been  advifed  to  do  any  aft,  or 
is  put  in  pofleflion  of  any  lands  or  goods,  in  prejudice  of  a 
fubjeft's  right  ^  On  proof  of  which,  as  the  king  can  never 
be  fuppoied  intentionally  to  do  any  wrong,  the  law  queltions 
not,  but  he  will  immediately  redrefs  the  injury;  and  refers 
that  confcientious  talk  to  the  chancellor,  the  keeper  of  his 
confclence.  It  alfo  appertains  to  this  court  to  hold  plea  of 
all  perfonal  adions,  where  any  officer  or  mnniiler  of  the  court 
is  a  party  ''.     It  might  likewife  hold  plea  {h-^  fcire  facias )  of 

f  4  Rep.  54.  "  4  I'^^"^-  2o. 


of  his  original  patronage.  I  have  flated  the  authorities  which 
exprefsly  give  the  chancellor  the  patronage  of  the  value  of  20 
marks,  or  now  20/.  and  I  have  referred  to  thofe  which  flate  it  to  be 
under;  and  I  cannot  but  obferve  fo  far  they  are  all  confifient,  as  I 
fmd  no  authority  in  oppofition  to  thofe  above,  declaring  that  livings 
of  the  value  of  20/.  belong  to  the  king  and  not  to  the  chancellor. 

The  gentleman  who  wifhed  me  to  examine  the  authorities  upon 
this  fubjeft,  was  fo  obliging  as  to  inform  me  that  the  crown  has  the 
patronage  of  five  hvings  of  the  exad  value  of  20/.  in  the  king's 
books,  but  that  feveral  others  of  that  value  occafionally  devolve  to 
the  crown  by  lapfe  and  promotion  ;  that  he  has  examined  the 
church  book  in  the  fecretary  of  ftate's  office,  and  that  he  finds 
within  the  laft  century  many  indances  of  prefentations  to  thofe 
livinp-sby  the  crown;  but  he  admits  in  fome  modern  inftances, 
where  the  right  to  the  prefentation  has  been  claimed  both  by  the 
chancellor  and  the  minifter,  that  the  latter  has  yielded  to  the  for. 
mer.  From  the  whole,  one  is  led  to  conclude  that  thcfc  prefent- 
ations made  by  the  crov^rn,  were  owing  either  to  the  inattention  or 
the  accommodation  of  the  chancellor. 

partitions 
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partitions  of  lands  in  coparcenary  ^^,  and  of  dower  ^,  where 
any  ward  of  the  crown  was  concerned  in  intereft,  fo  long  as 
the  military  tenures  fubfifled :  as  it  now  may  alfo  do  of  the 
tithes  of  fored:  land,  where  granted  by  the  king  and  claimed  f^  49  J 
by  a  ftranger  againfl  the  grantee  of  the  crown  y ,  and  of  exe- 
cutions on  ftatutes,  or  recognizances  in  nature  thereof  by 
the  ftatute  23  Hen.  VIII.  c.  6  ^.    But  if  any  caufe  comes  to 
iffiie   in  this  court,  that  is,  if  any  faft  be  difputed  between 
the  parties,  the  chancellor  cannot  try  it,  having  no  power  to 
fummon   a  jury;  but  mufl  deliver   the  record  propria  manu 
into  the  court  of  king's  bench,  v/here  it  fhall  be  tried  by  the 
country,  and  judgment  fliall  be  there  given  thereon^.    And, 
when  judgment  is  given  in  chancery  upon  demurrer  or  the 
like,  a  writ  of  error,  in  nature  of  an  appeal,  lies  out  of  this 
ordinary  court  into  the  court  of  king's  bench ^  :  though  fo 
little  is  ufually  done   on  the  common  law  fide  of  the  court 
that  I  have  met  with  no  traces  of  any  writ  of  error  ^  being 
usually  brought,  fince  the  fourteenth  year  of  queen  Eliza- 
}}eth,  J.D.  1572. 

In  this  ordinary,  or  legal,  court  is  alfo  kept  the  officitia 
jujlitiae :  out  of  which  ail  original  writs  that  pafs  under  the 
great  feal,  all  commiffions  of  charitable  ufes,  fewers,  bank- 
ruptcy, idiotcy,  lunacy,  and  the  like,  do  iffiie  ;  and  for  which 
it  is  always  open  to  the  fubjeft,  who  may  there  at  any  time 
demand  and  have,  ex  clebito  jujlitiae^  any  writ  that  his  occa- 
fions  may  call  for.  Thefe  writs  (relating  to  the  bufinefs  of 
the  fubjefl)  and  the  returns  to  them  were,  according  to  the 
fimplicity  of  antient  times,  orglnally  kept  in  a  hamper,  in 
hanaperio  i  and  the  others  (relating  to  fuch  matters  wherein 
the  crown  is  immediately  or  mediately  concerned)  were  pre- 

w  Co.  Utt.  171.     F.  N\B.  ^t.  17  A£\   24.      29  yf//:  47.    Dyer.   3rc. 

X   Ero.  Ahr,  tit,  dowi^r,  66.      Moor,  i  Roll.  Rep.  2S7,     4  Inff.  8c. 
565.  *=  The  opinion  of  Lrd  keep^T  North 

y  Bro.  Ahr.  f,  cj'fnes.  10,  m  1682   (i   Ver«,    131.      i   Fqu.  Caf, 

z  2  Roll.  Ahr.  469.  abr.  129.)  that  no  fach  writ  of  er-or  !ay% 

a  Cro.  ]:ic,  12.     Latch „  112.  and   :Lat  an  injunaion  GM;^Iit  be  Kfuvd 

^i    YCufbouk^'iS  Edward   IFI.    25.  againft  it,  leems  nul  10  have  been  v.  ^1; 

coniidercd, 
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ferved  in  a  little  fack  or  bag,  in  parva  haga  ;  and  thence  hath 
arifen  the  diftinftion  of  the  hanaper  office,  and  petty  bag  office, 
which  both  belong  to  the  common  law  court  ia  chancery. 

[  50  ]       But  the  extraordhiary  court,  or  court  of  equity,  is  now 
become  the  court  of  the  greateft  judicial  confequence.  This 
difhinftion  between  law  and  equity,  as  adminlftered  in  differ- 
ent courts,  is  not  at  prefent  known,  nor  feems  to  have  ever 
been  known,  in  any  other  country  at  any  time  ^  :  and  yet  the 
difference  of  one  from  the  other,  when  adminiftered  by  the 
fame  tribunal,  was  perfedly  familiar  to  the  Romans  ^\  the  Jus 
praetorunny  or  difcretion  of  the  praetor,  being  dl(tln<3:  from 
the  leges  or  {landing  laws  ^ :  but  the  power  of  both  centered 
in  one  and  the  fame  magiflrate,  who  was  equally  entrufted 
to  pronounce  the  rule  of  law,  and  to  apply  it  to  particular 
cafes,  by  the  principles  of  equity.     With  us  too,  the  aula 
re<itay  which  was  the  fupreme  court  of  judicature,  undoubt- 
edly adminiftered  equal  juftice  according  to  the  rules  of  both 
or  either,  as  the  cafe  might  chance  to  require  :  and,  when 
that  was  broken  to  pieces,  the  idea  of  a  court  of  equity,  as 
diftinguiflied  from  a  court  of  lav/,  did  not  fubfift  in  the  ori- 
guial  plan  of  partition.     For  though  equity  is  mentioned  by 
Brafton-  as  a  thing  contrafted  to  ftridt  law,   yet  neither  in 
that  writer,  nor  in  Glanvil  or  Fleta,  nor  yet  in  Britton,  (com- 
pofed  under  the  aufplces  and  in  the  name  of  Edward  I.,  and 
treating  particularly  of  courts  and  their  feveral  jurifdictions,) 
is  there  a  fyllable  to  be  found  relating  to  the  equitable  jurif- 
ditlion  of  the  court  of  chancery.  It  feems  therefore  probable, 
that  when  the  courts  of  law,  proceeding  merely   upon  the 

«2  The  foy?/rz7o/co;?/mwv,  inflituted  equity  as  thofe  of  pof>tlve  law.     (Lord 

by  John  ill.  king  of  Poitugal,  to  re-  Kayms.  biftor.  l^w  trads,  I.  325.  33c. 

view  the  femence  of  all  inferior  courts,  princ.  of  equit,  44.) 

:?xm\  moderate   them  by  equity,  (Mod.  ^  Thus   Cicero;   ''jam  illis  promiff.s 

Vvu  Hif>.  xx'ii.  237.)   feems  lather  to  ''  non  ejfc ftandum,  (pm  nonvidef,  quae 

have  been  a  court  of  appeal,  "  coaBus  quis  mctu  ei  dcc^ptns  dolo  fyro- 

«  Thus  too  the  parliament  of  P.iris,  ''  jwf^'rif?  qmie  quidem  plcrumque  jure 

the  courtoffcfnojilfi  Scotland,  and  every  ^'  praetorio   liberantur,    norutulla   Ic^i^ 


other   junfdiAion  in  Europe  of  which     *'  hys.''     Offic.  /.  i 
we  have  ar^y  tolerable  account,  faund  ail  g  /,  Z.  C,  7,foL  23 

ih-.iydecUi'^n?:  as  well  upon pnnclp'e^ of 


ground 
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ground  of  the  king's  original  writs,  and  confining  thcmfelves 
ftridly  to  that  bottom,  gave  a  harfh  or  imperfe£t  judgment, 
the  application  for  redrefs  ufed  to  be  to  the  king  in  perfon 
affifted  by  his  privy  council  -,  (from  whence  alfo  arofe  the  ju-  [  51  ] 
rifdidion  of  the  court  of  requefts  ^  which  v/as  virtually  abo- 
jifhed  by  the  ftatute  16  Car.  I.  c.  10.)  and  they  were  wont 
to  refer  the  matter  either  to  the  chancellor  and  a  fele£l  com- 
mittee, or  by  degrees  to  the  chancellor  only,  who  mitigated 
the  feverlty  or  fupplled  the  defefts  of  the  judgments  pro- 
nounced in  the  courts  of  law,  upon  weighing  the  circum^ 
ftances  of  the  cafe.  This  was  the  cuftom  not  only  among 
our  Saxon  anceftors,  before  the  inititution  of  the  aula  regia}^ 
but  alfo  after  it's  diflblution,  in  the  reign  of  king  Edward  I.  ^5 
and  perhaps  during  it's  continuance,  in  that  of  Henry  11.  ^ 

In  thefe  early  times  the  chief  judicial  employment  of  the 
chancellor  muft  have  been  in  devifing  new  writs,  direfled  to 
the  courts  of  common  law,  to  give  remedy  In  cafes  where 
none  was  before  admlnlftered.  And  to  quicken  the  dihVence 
of  the  clerks  in  the  chancery,  who  were  too  much  attached 
IQ  antient  precedents,  it  is  provided  by  ilatute  Weflm.  2. 
33  Edw.  I.  c.  24.  that  ^«  whenfoever  from  thenceforth  ia 
^«  one  cafe  a  writ  fliall  be  found  in  the  chancery,  and  in  a 
^  like  cafe  falling  under  the  fame  right  and  requiring  like  re- 
f^  medy  no  precedent  of  a  v/rit  can  be  produced,  the  clerks 
"  in  chancery  fnall  agree  in  forming  a  new  one  :  and,  if 
*«  they  cannot  agree,  it  {hall  be  adjourned  to  the  next  par- 
<^  liament,  wiere  a  writ  fhall  be  framed  by  confent  of  the 

^  The    matters    cognizable    in    tliis  '  Nemo  ad  regcm  appelht  pro  aUqua 

poart,  immediately  before    it's    difiblu-  lite^7iifijus  domiconfeqm  nonpojfit.    Si 

tion,  were    "  almoft  all  fults,  that  by  jus  nhnis  fevei-um  fit,  allevialio  deinde 

'*  colour  of  equity,  or  fupplication  made  quaeratur  apud  regem.     LL.  Edg,  c.  2, 

"to  the  prince,  might   be  brought  be-  .^  Lambard.  Archeioii.  59. 

**  fore  him:  but  originally  and  ^ropsr-  ^  Joannes  Sarifourienfis     (ivho    died 

^'  ly  all  poor  men's  fuits,  which  were  A.D.   1182,  26  Hen.  II.)   fpcaking  of 

"  made  to  his  mejefty  by  fupplication  ;  the  chancellor's  office  in  the  verfcs  pre- 

f<  and  upon    which  they   were   entitled  fixed  to  bis  poZ?/cra^2'co?i,  has  thefe  lines : 

«<  to   have    right,  without    payment  of  Hie  eft,  qui  leges  regm  canceUat  iniquas^ 

«^  any  money  for  the  fame."      (Smith's  Et  rmndaia  pd principisaequafaciL 
«?ommonwealth,  b»  3.  c.  7.) 

*^  learned 


p 
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"  learned  in  the  law"^,  left  it  happen  for  the  future,  that  the 
«^  court  of  our  lord  the  king  be  deficient  in  doing  juftice  to 
[  52  ]  <«  the  fuitors.''  And  this  accounts  for  the  very  great  variety 
of  writs  of  trefpafs  on  the  cafe,  to  be  met  with  in  the  regif« 
ter;  whereby  the  fuitor  had  ready  relief,  according  to  the 
exigency  of  his  bufmefs,  and  adapted  to  the  fpecialty,reafon, 
and  equity  of  his  very  cafe  ^.  Which  provifion  (with  a  httle 
accuracy  in  the  clerks  of  the  chancery,  and  a  httle  liberaUty 
in  the  judges, by  extending  rather  than  narrowing  the  reme-^ 
dial  efFe£ls  of  the  writ)  might  have  e{l^£lually  anfwered  all 
the  purpofes  of  a  court  of  equity^;  except  that  of  obtaining 
a  difcovery  by  the  oath  of  the  defendant.  ] 

But  when,  about  the  end  of  the  reign  of  king  Edward  III. 
ufes  of  land  were  introduced  p,  and,  though  totally  difcoun- 
tenanced  by  the  courts  of  common  law,  were  confidered  as 
fiduciary  depofits  and  binding  in  confcience  by  the  clergy, 
the  feparate  jurifdi^ion  of  the  chancery  as  a  court  of  equity 
began  to  be  eftabliflied  ^  j  and  John  Waltham,  who  was 
bifhop  of  Salifbury  and  chancellor  to  king  Richard  II.,  by  a 
drained  interpretation  of  the  above-mentioned  ftatute  of 
Weftm.  2.  devifed  the  writ  oi  fuhpoena,  returnable  in  the 
court  of  chancery  only,  to  make  the  feoffee  to  ufes  account- 
able to  his  cejluy  que  ufe :  which  procefs  was  afterwards  ex- 
tended to  other  matters  wholly  determinable  at  the  common 
law,  upon  falfe  and  fiftitious  fuggeftions-,  for  which  therefore 
the  chancellor  hlmfelf  isby  ftatute  17  Ric.  11.  c.  6.  direded 
to  give  damages  to  the  party  unjuilly  aggrieved.  But  as  the 
-  clergy,  fo  early  as  the  reign  of  king  Stephen,  had  attempted 
to  turn  their  ecclefiailical  courts  into  courts  of  equity,  by  en- 
tertaining fults  pro  laefwnefideiy  as  a  fpiiitual  offence  againft 
confcience,  in  cafe  of  non-payment  of  debts  or  any  breach  of 
civil  contrads^^  till  checked   by  the  conilitutions  of  Cla- 

«^  A  <^xe-At  va-nf  tv  of  new  precedents  of  '«  come  il  e/l  Qre^fi  nous  attendomus  iiels 

xrilfs  in  cafes  before  unprovided  for,  are  ^'  aaionsjur  ks  cafes,  et  mainteincvuis 

.-Iven  by  this  very  ftatute  of  Wellm.  2.  "  lejurifdiction  de  ceo  court,' et  d'  auter 

n  Lamb.  Afcheion.  61.  "  courtsr     (Yearb.  21  Edio,  IK  23.) 
^  This  was  ihe  opinion  of  Fairfax,  a  P    See  book  II.  ch.  ^o. 

v.ry  learned  ludoe  in  the  time  of  Ed^         <^  Spelm.     Glof  106.     1  Lev.  240. 
rard  the  foufUK     -  Le  fuhpoena  (fays         r  LordLyttelt.  Hen.  II.  b.  3.  p.  361 . 

'■' he)  7ic  fi,  r,ut  rny  cy  foveiifement  life  not. 

,  rendcn 
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rendon  %  wliich  declared  that,  ^^  placlta  de  dehkiSy  quae  fide  in- 
^«  terpoftta  dehefitur^  vel  abfqiie  hiterpofttmie  jideiyfint  in  juftitia 
«^  regis  :"  therefore  probably  the  ecclefiartical  chancellors,  [  53  ] 
who  then  held  the  feal,  were  remifs  in  abridging  their  own 
new-acquired  jurifdiftion  ;  cfpecially  as  the  fpirltual  courts 
continued  ^^  to  grafp  at  the  fame  authority  as  before,  in  fuits 
pro  laefw7ie fidei,  fo  late  as  the  fifreenth  century  ",  till  finally 
prohibited  by  the  unanimous  concurrence  of  all  the  judges. 
However,  it  appears  from  the  parliament  rolls  ^^,  that  in  the 
reigns  of  Henry  IV.  and  V.  the  commons  were  repeatedly  ur- 
gent to  have  the  writ  oi  fubpoena  entirely  fupprefled,  as  being 
a  novelty  devifed  by  the  fubtilty  of  chancellor  Waltham, 
againll  the  form  of  the  common  law*,  whereby  no  plea  could 
be  determined,  unlefs  by  examination  and  oath  of  the  parties, 
according  to  the  form  of  the  law  civil,  and  the  law  of  holy 
church,  in  fubverfion  of  the  common  law.  But  though 
Henry  IV.,  being  then  hardly  warm  in  his  throne,  gave  a 
palliating  anfwer  to  their  pfftitions,  and  a£tually  pafled  the 
rtatute  4  Hen,  IV.  c.  23.  whereby  judgments  at  law  are  de- 
clared irrevocable  unlefs  by  attaint  or  writ  of  error,  yet  his 
fan  put  a  negative  at  once  upon  their  whole  application: and 
in  Edward  IV.'s  time,  the  procefs  by  bill  and  fuhpoena  was 
become  the  daily  pradlice  of  the  court  ^'^. 

But  this  did  not  extend  very  far  :  for  In  the  antient  trea- 
tife,  entitled  diverfae  des  courtes  y,  fuppofed  to  be  written  very 
earlv  in  the  fixteenth  century,  we  have  a  catalogue  of  the 
matters  of  confcience  then  cognizable  hjfubpoena  in  chancery, 

a    10  Hen,  II.   c.  13.    Speed.  4  38.  C^rov.  I.  2.  t.  2.)  and  in  the  Cotton  MS. 

f  In  4  Hea.  III.  fuits  in  court  chr if-  ("Claud.  D.  2.)  that  claufe  is  omitted, 

tian  pro  Zae/io?ie/(iei  upon  temporal  con-  «  Yearb.  2  iJm. /K   10.      W  Heiu 

trails  were  adjudged  to  be  contrary  to  IF.  88.       38  Hen.  FL  29.       20  Edw, 

kw.      (Fitzh.  Air.   t.  ProMUtwu.  13.)  IF.  10, 

But  in  the  ftatute  or  writ  of  aVc?/m/bfc''^e  w  Rot.  Pad.    4  Hen.  IF.  n""  7S  &', 

agalis,  fuppofed  by  fome  to  have  ifuied  110.  -3  Hen.  F.  n""  46.  cited  inPrynne's 

13  Edw.  I.  but  more,  probably  (3  Fryn,  abr.  of  Cotton's  records,  410;  422.  424* 

Rec.  336.)  9  Edw.  II.  fuits  p'o  lacjluae  548.      4  Irdi.  8a,      1    Rolh  Abr.  370y 

Jidel    were   allowed    to  the  eccleiiattical  37 1?*^ 7,-- 

courcs;    according  to  fome  ancient  co~  ^  Hot.   Part       14  Ediv.  IF.  n*  33. 

pies,     (Berthelet   ftat.     antiqu.    Lond,  (not    14  Edw.    IIL   as     cited    1  Roll. 

1531.   90.  h.   3  Pryn.  Rec.    336.)  and  Abr.  370,  &'t,) 

the  common  EngUihti-andation,  of  that  ^  tit.   chanceni^  foL    296,     Ralleirs 

ilfttute^  though  iu  Lyudewode^s  copy,  edit, /i,  .D.  1334. 

which 
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which  fall  within  a  very  nsirrowcompafs.  No  regular  judicial 
fyftem  at  that  time  prevailed  in  the  court ;  but  the  fuitor, 
when  he  thought  himfelf  aggrieved,  found  a  defultory  and 
uncertain  remedy,  according  to  the  private  opinion  of  the 
chancellor,  M^ho  was  generally  an  ecclefiaftic,  or  fometimes 
(though  rarely)  a  ftatefman :  no  lawyer  having  fate  in  the 
court  of  chancery  from  the  times  of  the  chief  juftices  Thorpe 
and  Knyvet,  fucceffively  chancellors  to  king  Edward  III.  in 
1372  and  1373  2,  to  the  promotion  of  fir  Thomas  More  by 
king  Henry  VIII.  in  1 530.  After  which  the  great  feal  was 
indifcriminately  committed  to  the  cuftody  of  lawyers,  or 
courtiers  ^,  or  churchmen  ^,  according  as  the  convenience  of 
the  times  and  the  difpofition  of  the  prince  required,  till  fcr- 
jeant  Puckering  was  made  lord  keeper  in  1592:  from  which 
time  to  the  prefent  the  court  of  chancery  has  always  been 
filled  by  a  lawyer,  excepting  the  interval  from  1621  to  1625, 
when  the  feal  w^s  intrufted  to  Dr.  Williams,  then  dean  of 
Weftminftcr,  but  afterwards  biihop  of  Lincoln ;  who  had 
been  chaplain  to  lord  EUefmere,  when  chancellor  ^. 

In  the  time  of  lord  Ellefmere  (A.  D.  161 6.)  arofe  that 
notable  difpute  between  the  courts  of  law  and  equity,  fet  on 
foot  by  fir  Edward  Coke,  then  chief  juftice  of  the  court  of 
king's  bench ;  whether  a  court  of  equity  could  give  relief 
after  or  againft  a  judgment  at  the  common  law.  This  conteft 
was  fo  warmly  carried  on,  that  indi£lmcnts  were  preferred 
againft  the  fuitors,  the  foiicitors,  the  counfel,  and  even  a 
mafter  in  chancery,  for  having  incurred  a  praemunire^  by 
queflioning  in  a  court  of  equity  a  judgment  in  the  court  of 
king's  bench,  obtained  by  grofs  fraud  and  impofition^.  This 
matter  being  brought  before  the  king,  was  by  him  referred 
to  his  learned  counfel  for  their  advice  and  opinion  •,  who  re* 
ported  fo  ftrongly  in  favour  of  ^he  courts  of  equity  %  that  his 
majefty  gave  judgment  on  their  behalf  i  but,  not  contented 
with  the  irrefragable  reafons  and  precedents  produced  by  his 

»  Spelm.  G/q//:  111.     Dugd.  c/wwi.  c  Biogr.  Brit.  4<17S. 

;Ser.  50.  ^  Bacon's  Works.  IV.oli,  612.  €32. 

«  V^rlothefly,  St.  John,    and  Hatton.  ^   Whitdocke  of  pari.  ii.    390.      1 

fe  Goodrick,  Gardiner,  and  Heath.  Chan.  Rep.  append.  11. 

counfel 
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counfel,  (for  the  chief  juftice  was  clearly  in  the  wrong,)  he 
chofe  rather  to  decide  the  quedion  by  rcfernng  it  to  the  pic-  [  SS  1 
iiltude  of  his  royal  prerogative  ^  Sir  Edward  Coke  fub- 
initted  to  the  dccifion  ^5  and  thereby  made  atonement  for  his 
error :  but  this  ftruggle,  together  with  the  bufmefs  of  com- 
■nendams  (in  which  he  aded  a  very  noble  part  ^)  and  his 
controlling  the  commiihoners  of  fewers  ^  v^ere  the  open  and 
avowed  caufes^,  firft  of  Ids  fafpenfion,  and  foon  after  of  his 
removal,  from  his  office. 

Lord  Bacon,  who  fucceeded  lord  Ellefmere,  reduced  the 
pradice  of  the  court  into  a  more  regular  fyfiem  ;  but  did  not 
lit  long  enough  to  effecS  any  confiderable  revolution  in  the 
icience  itfelf  :  and  few  of  his  decrees  which  have  reached  us 
are  of  any  great  confequence  topofterity.  His  fucceiTors,  la 
le  reign  of  Charles  I.,  did  little  to  improve  upon  his  plan : 
and  even  after  the  reftoration  the  feal  was  committed  to  the 
earl  of  Clarendon,  who  had  withdrawn  from  praftice  as  a 
lawyer  near  twenty  years ;  and  afterwards  to  the  earl  of 
Shaftefbury,  who  (though  a  lawer  by  education)  had  never 
pradifed  at  all.  Sir  Heneage  Finch,  who  fucceeded  in  1673, 
and  became  afterwards  eafl  of  Nottingham,  was  a  perfon  of 
the  greateft    abilities  and  mod    uucorrupted   integrity  5    a  [  rg  t 

^  *<  For   that    it  sppertaineth  to  our  declanng  that  their  compliance  would 

*'  princely  office  only  to  judge  over  ail  be  contrary  to  their  oaths  and  tfie  law*. 

«  judges,  and  to  dlicern  and  determine  but  upon  being  brought  before  the  king 

*<  fuch  differences  as  at  any  time  may  and  council,  they  all  retraced  andpro- 

•*  and  (hall  arife  between  our  feveral  mifed    obedience   in   every  fuch    cafe 

*'  courts    touching  their  jurildiaions,  for  the  future  j  except  fir  Elvv.rd  Coke, 

"  and  the  farr;e  to  fettle  and  determine,  who  faid  *«  that  ^Yhen  ti:c  cafe  happen- 

"  as  we  in  our  princely  wifdom  (liall  "  ed,  he  uould  do  his  duty."   ( Biogr, 

^<  £nd  to  ftand  moft  with  our  honour,  Bri^^  13^^.) 
*'  Zccy   (i   Chanc.  Rep.  append.  26.)  '  See  th<it  article  in  chap.  6. 

8  See  the  entry  in  the  council  book,  k  See  lord  Eliefme.e's  fpeech  to  fir 

26  July,  1616.  (Biogr.  Brit.  139c.)  Kenry  Montague,  the  new  ch-ef  juft.ce, 

^InacaufeofthebifliopofWinchef.  i  5  Nov.  1616.     (Moor's  reports.  S28.) 

ter,  touching  a  commendam.,  king  James  Though  fir  Edward  might  probably  have 

conceiving  that  the  matter  affecfted  his  retained  his   feat,  if,  during  his  fufpen- 

prerugative,   fent  letters    to  the  judges  fion,   hu  v/ould  have  complimented  lord 

not  to  proceed  in  it,   till  himfelf    had  Villiers    (the    new  favouritf)   with   \\xq 

been  firil  confulted.  The  twelve  judges  difpofal  of  the  moil  lucrative   office  in 

^^mzA  ia  a  memorial    to  his   majtfty,  his  cpurr.    [Biogr,  Brit,  1391.) 

3  tliorou^rh 
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thorough  mader  and  zealous  defender  of  the  laws  and  con- 
ftitution  of  his  country,  and  endued  with  a  pervading  genius, 
that  enabled  him  to  difcovcr  and  to  purfue  the  true  fpirit  of 
juftice,  notv/ithftanding  the  embarraffments  ralfed  by  the 
narrow  and  technical  notions  which  then  prevailed  in  the 
courts  of  law,  and  the  imperfeft  ideas  of  redrefs  which  had 
poffeffed  the  courts  of  equity.  The  reafon  and  neceffities  of 
mankind,  arifmg  from  the  great  change  in  property  by  the  ex- 
tenfion  of  trade  and  the  abolition  of  military  tenures,  co-ope- 
rated in  eaablifliing  his  plan,  and  enabled  him  in  the  courfe 
of  sine  years  to  build  a  fyflem  of  jurifprudcnce  and  jurifdiftion 
upon  wide  and  rational  foundations ;  which  have  alfo  been 
extended,  and  improved  by  many  great  men,  who  have  fince 
prefided  in  chancery.  And  from  that  time  to  this,  the  pcwer 
and  buimefs  of  the  court  have  increafed  to  an  amazing  degree. 

From  tliis  court  of  equity  in  chancery,  as  from  the  other 
fuperior  courts,  an  appeal  lies  to  the  houfe  of  peers.  But  there 
are  thefe  differences  between  appeals  from  a  court  of  equity, 
,and  writs  of  error  from  a  court  of  law:  i.That  theformer  may 
be  brought  upon  any  interlocutory  matter,  the  latter  upon  no- 
thing but  only  a  definitive  judgment:  2.That  on  writs  of  error 
the  houfe  of  lords  pronounces  the  judgment,  on  appeals  it 
gives  direaion  to  the  court  below  to  redify  it's  own  decree. 

IX.  The  next  court  that  I  fliall  mention  is  one  that  hath  no 
original  jurifdiaion,  but  is  only  a  court  of  appeal,  to  correft 
tlie^errors  of  other  jurifdlftions.  This  is  the  court  of  exche- 
quer chamber;  which  was  firft  erefted  by  ftatute  31  EdWo 
III.  c.  1 2.  to  determine  caufes  by  writs  of  error  from  the  com- 
mon law  fide  of  the  court  of  exchequer.  And  to  that  end  it 
confifts  of  the  lord  chancellor  and  lord  treafurer,  taking  unto 
them  the  juftices  of  the  king's  bench  and  common  pleas.  In 
imitation  of  which,  a  fecond  court  of  exchequer  chamber 
was  erefted  by  ftatute  27  Eliz.  c.  S.  confiftingof  the  juftices 
[  ^7  1  of  the  common  pleas,  and  the  barons  of  the  exchequer;  be- 
fore whom  writs  of  error  may  be  brought  to  reverfe  judg- 
ments in  certain  fuits  '  originally  begun  in  the  court  of  king's 

I  See  cli.  25.  p3g-4ii-  , 

bench. 
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bench.  Into  tlie  court  alfo  of  exchequer  chamber,  (whiclt 
then  confifts  of  all  the  judges  of  the  three  fuperior  courts,  and 
now  and  then  the  U^d  chancellor  alfo,)  are  fometin^es  ad- 
journed from  the  other  courts  fu<:h  caufes,  as  the  judges  upon 
argument  find  to  be  of  great  weight  anddifficulty,  before  any 
judgment  is  given  upon  them  in  the  court  below  ^. 

From  all  the  branches  of  this  court  of  exchecjuer. chamber, 
a  writ  of  error  lies  to 

Z.  The  houfe  of  peers ;  which  is  the  fupreme  court  of  ju- 
dicature in  the  kingdo'-.:,  having  at  prefent  no  original  jurif- 
diction  Gver  caufes,  bu:  only  upon  appeals  and  writs  of  error, 
to  re6tify  any  injuftice  or  miftake  of  the  law,   committed  by  ' 

the  courts  below.   To  this  authority  this  auguft  tribunal  fuc- 
ceeded  of  courfeiipon  the  dilfolution  of  the  aula  regia.     For, 
as  the  barons  of  parliament  'Cvere  conftituent  members  of  that 
court ;  and  the  reft  of  it's  jurrfdiftion  was  dealt  out  to  other 
tribunals,  over  whicli  the  grej>t  officers  who  accompanied 
tliofe  barons  were  refpe£lively  delegated  to  prcfide  •;  it  fol- 
lowed, that  the  right  of  receiving  appeals,  and  fuperintend- 
ing  ail  other  jurifdiaions,  dill  remained  in  the  refidue  of  that 
noble  afTembly,  from  which  every  other  great  court  was  de^ 
rived.     They  are  therefore  in  all  caufes  the  laft  refort,  from 
whofe  judgment  no  farther  appeal  is  permitted  ;  but  every 
fubordinate  tribunal  muft  conform  to  their  determinations: 
the  lav/  repofing  an  entire  confidence  in  the  honour  and  con- 
fcien^e  of  the  noble  perfons  who  compofe  this  important  af- 
fem.bly,  that  (if  poffible)  they  will  make  themfelves  mailers 
of  thofe  queftions  which  they  undertake  to  decide,  and  in  all 
dubious  cafes  refer  themfelves  to  the  opinions  of  the  judges, 
who  are  fummoned  by  writ  to  advife  them  \  fince  upon  their 
decifion  all  property  muft  jfinally  depend. 

Hitherto  may  alfo  be  referred  the  tribunal  eftablifhed  by  [  58  ] 
ftatute  X4Edw.  III.  c.  5.  confifting  (though  now  out  of  ufe) 
of  one  prelate,  two  earls,  and  two  barons,  who  are  to  be  chofea 
at  every  new  parliament,  to  hear  complaints  of  grievances  and 
^elay^  of  juftice  in  the  king's  courts,  and  (with  the  advice  of 

'^^In^.  119.     %  Bulft.  X46/ 

.  Vot.  iii:  F  jj^g 
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fhe  chancellor,  treafurer,  and  juftlces  of  both  benches)  to  give 
direftlons  for  remedying  thefe  Inconveniences  in  the  courts 
below.  This  committee  feems  to  have  been  eftabliftied,  left 
there  fiiould  be  a  defea  of  juftice  for  want  of  a  fupreme  court 
of  appeal,  during  any  long  intermiffion  or  recefs  of  parhament; 
for  the  ftatute  farther  direds,  that  if  the  difficulty  be  fo  great, 
that  it  may  not  well  be  determined  without  aflent  of  parlia- 
ment,  it  flriail  be  brought  by  the  faid  prelate,  earls,  and  baronS 
unto  the  neict  parliament,  who  fhall  finally  determine  the  fame. 

XI.  Before  I  conclude  this  chapter,  I  muft  alfo  mention 
an  eleventh  fpecies  of  courts,  of  general  jurifdidion  and  ufe, 
which  arc  derived  out  of,  and  aft  as  collateral  auxiliaries  to, 
the  foregoing  j  I  mean  the  courts  of  affife  and  uift  prius. 

These  are  compofed  of  two  or  more  commiffioners,  who 
are  twice  in  every  year  fent  by  the  king's  fpecial  commiffion 
all  round  the  kingdom,  (except  London  and  Middlefex,  where 
courts  of  ntfi  prius  are  holden  in  and  after  every  term,  before 
the  chief  or  other  judge  of  the  feveral  fuperior  courts  (7)-,  and 
except  the  four  northern  counties,  where  the  affifcs  are  holden 
only  once  a  year,)  to  try  by  a  jury  of  the  refpeftive  counties  the 
truth  of  fuch  matters  of  faa  as  are  then  under  difpute  in  the 


(  7  )  The  courts  of  nlfi  prius  in  London  and  Middlefex  are  called 
fittings,  and  thofe  for  Middlefex  were  eftablilhed  by  the  legiflature 
ia  the  reign  of  queen  Elizabeth.  In  antient  times  all  iflues  in 
aaions  brought  in  that  county  were  tried  at  Weftminfter  in  the 
terms,  at  the  bar  of  the  court  in  which  the  adion  was  inftituted; 
but  when  the  bufmefs  of  the  courts  increafed,  thefe  trials  were  found  ^ 
fo  great  an  inconvenience,  that  it  was  enaded  by  the  18  Eliz.  c.  12. 
that  the  chief  juftice  of  the  king's  bench  (hould  be  empowered  to 
try  within  the  term,  or  within  four  days  after  the  end  of  the  term, 
all  the  iffues  joined  in  the  courts  of  chancery  and  king's  bench  ;  and 
that  the  chief  juftice  of  the  common  pleas,  and  the  chief  baron, 
ftould  try  in  like  manner  the  iffues  joined  in  their  refpedive  courts. 

In  the  abfence  of  any  one  of  the  chiefs,  the  fame  authority  was 
given  to  two  of  the  judges  or  barons  of  his  court.  The  ftatute 
12  Geo.  I.  c.  3U  extended  the  time  to  eight  days  after  term,  and 
empowered  one  judge  or  baron  to  fit  in  the  abfence  of  the  chief. 
The  24  Geo.  Hi  c.  18.  has  extended  the  time  after  tcrmftiU  far- 
ther to  fourteen  days, 

courts 
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courts  of  Weftminfter-hall.  Thefe  judges  of  affife  came  Into 
ufe  in  the  room  of  the  antient  juflices  in  eyre,  jujikiariin  iti" 
nerc;  who  were  regularly  eflabliflied,  if  not  firft  appointed^  by 
the  parhament  of  Northampton,  A,  D,  1 176,  22  Hen.  II.  % 
with  a  delegated  power  from  the  king's  ^reat  court  or  aula 
regiLiy  being  looked  upon  as  members  thereof :  and  they  after- 
wards made  their  circuit  round  the  kingdom  once  in  feven 
years  for  the  purpofe  of  trying  caufes°.  They  were  after-  [  rg  "] 
wards  diredled  by  magna  cartay  c.  12.  to  be  fent  into  every 
county  once  a  year,  to  take  (or  receive  the  verdicl  of  the 
jurors  or  recognitors  in  certain  adions,  then  called)  recogni- 
tions or  aflifesj  the  mod  difficult  of  which  they  are  diredled 
to  adjourn  into  the  court  of  common  pleas  to  be  there  deter- 
mined. The  itinerant  juftices  were  fometimes  merejuftices 
of  aflize,  or  of  dower,  or  of  gaol-delivery,  and  the  like;  and 
they  had  fometimes  a  more  general  commiffion,  to  determine 
all  manner  of  caufes,  being  <:on{i\t\iitA  jujliciarii ad ornnia pla* 
cita  P  ;  but  the  prefent  juftices  of  affife  and  nift  prius  are  more 
immediately  derived  from  the  ftatute  Weftm,  2.  13  Edw.  L 
c.  30.  which  directs  them  to  be  affigned  out  of  the  king's 
fworn  juftices,  aflbciating  to  themfclves  one  or  two  difcreet 
knights  of  each  county.  By  ftitute  27  Edw.  I.  c.  4.  (ex- 
plained by  12  Edv/.  II.  c.  3.)  affifes  and  inquefts  were 
allowed  to  be  taken  before  any  one  juftice  of  th€  court  in 
which  the  plea  was  brought;  afibciating  to  him  one  knight 
or  other  approved  man  of  the  county.  And,  laftly,  by 
ftatute  14  Edv/.  III.  c.  16.  inquefts  of  nift prhis  may  be  takea 
before  any  juftice  of  either  bench,  (though  the  plea  be  not 
depending  in  his  own  court,)  or  before  the  chief  baron  of  the 
exchequer,  if  he  be  a  man  of  the  law ;  or  otherwife  before 
the  juftices  of  aflife*  fo  that  one  of  fuch  juftices  be  a  judge  o£ 
the  king's  bench  or  common  pleas,  or  the  king's  ferjeant 
fworn.     They  ufually  make  their  circuits  in  the  refpedivc 

n  Seld,  Jaiu  I.  Q.  §  5.  Spelm,  Ccd,  feptem  anni  ncndum  erant  elap/i,  pofi^' 

329.  quam  jitfddhrii  ibidem  iiltimo J^derunt, 

°  Co.  Liu.  293— /fr.7io  1261  jiiftici-  (Annal.  EccU  F/lsQVn.  inPP'haft.  AngU 

arii  itiner antes  veyierunt  apud  Wi^rniam  facr.  /,  495.) 

inndavisS.JohammhaptiJiae; — et  tohis  p  Bra^tA.  3.  ir,  1.  c.  11, 
eamiiatus  eos  admiUire  r^citfAmt^  quod 
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vacations  after  Hilary  and  Trinity  terms  ;  afTifes  being  al- 
lowed to  be  taken  m  the  holy  time  of  lent  by  confent  of  the 
bifhops  at  the  king's  requeft,  as  expreffed  in  ftatute  Weftm.  i , 
3  Edw.  I,  c.  51.  And  it  was  alfo  ufual,  during  the  times 
of  popery,  for  the  prelates  to  grant  annual  licences  to  the 
juilices  of  affife  to  adminiiler  oaths  in  holy  times :  for  oaths 
being  of  a  facred  nature,  the  logic  of  thofe  deluded  ages  con- 
r  ,0Q  ]  eluded  that  they  muft  be  of  ecclefialVical  cognizance  **.  The 
priRdcnt  jealoufy  of  our  anceftors  ordained  %  that  no  man  of 
law  {hould  be  judge  of  affife  in  his  own  country,  wherein 
he  was  born,  or  doth  Inhabit  (8):  and  a  fimilar  prohibition  is 
found  in  the  civil  law  %  which  has  carried  this  principle  fo 
far,  that  it  is  equivalent  to  the  crime  of  facrilege,  for  a  man 
to  be  governor  of  the  province  ;n  which  he  was  born,  or  has 
any  civil  connexion  ^ 

The  judges  upon  their  circuits  now  fit  by  virtue  of  five 
feveral  authorities,  i.  The  commiflion  of  the /^^£:^.  2.  A 
commiffion  of  oyer  TirA  terminer.  3.  A  commifTion  of  general 
gaoLdelivery.  The  confider^tion  of  all  which  belongs  properly 
to  the  fubfequent  book  of  thefe  commentaries.  But  the  fourth 
commiffion  is,  4.  A  commiffion  oiajftfe^  dire6led  to  the  jufti- 
ces  and  ferjeants  therein  named,  to  take  (together  with  their 
sffociates)  affifes  in  the  feveral  counties;  that  is,  to  take  the 
irerdi£l  of  a  peculiar  fpecies  of  jury,  called  an  affife  and  fum-. 
moned  for  the  trial  of  landed  difputes,  of  which  hereafter. 
The  other  authority  is,  5.  That  of  nyl  priusy  which  is  a  con- 

1  Inilances  hereof  niay  ^^e  met  with         ^  Stat.  4"Fdw.  III.  c  2.  S  Rich.  IL 

in  the  appendix  to Spelmaii's  original  of  c.  2.   33  Hen.  Vlll.   c.  24. 
the  terms,  and  in  Mr.  Parker's  AiUi-  *  Ff.  x.    22.  3. 

quities.  209.  *  C.  9.  29.  4. 


(8  )  This  reilridion  v/as  conflrued  to  extend  to  every  commiffion 
of  the  judges  ;  but  it  being  found  very  incpnyenient,  the  12  Geo* 
II.c.  27.  was  enaded  for  the  exprefs  purpofe  of  authorizing  the 
f^ommiffioners  of  oyer  and  terminer  ^  andof  gaoldehvery,  to  execute 
|:heir  commilTions  in  the  criminal  courts  within  the  counties  in  whicl^ 
they  were  boroj  or  in  which  they  refide*     See  ^  voL  271? 

fequence 
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fcquence  oi  tfie  cdmminion  of  ajfife"^^  being  annexed  to  the 

office  of  thofe  jufticesby  the  flatute  of  Weftm.  2.  13  Edw.  I. 

c.  30.  and  it  empowers  them  to  try  all  queftions  of  fa6l 

ifiuing  out  of  the  courts  at  Weftminfter,  that  are  then  ripe 

for  trial  by  jury.     Thefe  by  the  courfe  of  the  courts  ^  are 

ufually  appointed  to  be  tried  at  Weftminfter  in  fome  Eafter 

or  Michaelmas  term,  by  a  jury  returned  from  the  county 

wherein  the  caufe  of  adion  arifes  ;  but  with  this  provifo, 

nifi priusy   t ink fs  before  \Sa^  day  prefixed  the  judges  of  affife 

come  into  the  county  in  queftion.     This  they  are  fure  to  do 

in  the  vacations  preceding  each  Eafter  and  Michaelmas  term, 

which  faves  much  expenfe  and  trouble.     Thefe  conimifTions 

are  conftantly  accompanied  by  writs  oi  ajfo elation y\n  purfuance 

of  the  ftatutes  of  Edward  L  and  11.  before  mentioned;  where-  [  59*  '\ 

by  certain  perfons  (ufually  the  clerk  of  affife  and  hisfubordinate 

officers)  are  directed  to  affociatc  themfelves  with  thejuftices 

and  ferjeants,  and  they  are  required  to  admit  the  faid  perfons 

into  their  fociety,  in  order  to  take  the  affifes,  ^q,\  that  a  fuf- 

ficient  fupply  of  commiffioners  may  never  be  wanting.    But, 

to  prevent  the  delay  of  juftice  by  the  abfence  of  any  of  them, 

there  is  alfo  iffiaed  of  courfe  a  writ  ofj^  non  omnes ;  dire£ling, 

that  if  all  cannot  be  prefent,  any  two  of  them  (a  juftice  or 

ferjeant  being  one)  may  proceed  to  execute  the  commiffion. 

These  are  the  feveral  courts  of  common  law  and  equity, 
which  are  of  public  and  general  jurifdidion  throughout  the 
kingdom.  And,  upon  the  whole,  we  cannot  but  admire  the 
wife  oeconomy  and  admirable  provifion  of  our  anceftors,  in 
fettling  the  diftribution  of  juftice  in  a  method  fo  well  calcu- 
lated for  cheapnefs^  expedition,  and  eafe.  By  the  conftitu- 
tion  which  they  eftabliflied,  all  trivial  debts,  and  injuries  of 
fmall  confequence,  were  to  be  recovered  or  redrefled  in  every 
man's  own  county,  hundred,  or  perhaps  parifli.  Pleas  of 
freehold,  and  more  important  difputes  of  property,  were  ad- 
journed to  the  king's  court  of  common  pleas,  which  was  fixed 
in  one  place  for  the  benefit  of  the  whole  kingdom.     Crimes 

»  Salk,  454.  w  Seech,  23.  page  353. 
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and  mifdemefnors  were  to  be  examined  m  a  court  by  them- 
felves  i  and  matters  of  the  revenue  in  another  diftin£t  jurif- 
dlftion.    Now  indeed,  for  the  eafe  of  the  fubjedt  and  greater 
difpat^h  of  caufes,  methodvS  have  been  found  to  open  all  the 
three  fuperior  courts  for  the  redrefs  of  private  wrongs-,  which 
have  remedied  many  inconveniences,  and  yet  preferved  tne 
forms  and  boundaries  handed  down  to  us  from  high  antiquity. 
If  facts   are   difputed,  they  are  fent  down  to  be  tried  in  the 
country  by  the  neighbours ;  but  the  law,  arifing  upon  thofe 
facts,  is  determined  by  the  judges  above  :  and,  if  they  arc 
miftafen  in  point  of  law,  there  remain  in  both  cafes  two  fuc- 
ceffive  courts  of  appeal,  to  re£lify  fuch  their  miftakes.    If  the 
rigour  of  general  rules  does  in  any  cafe  bear  hard  upon  indi- 
viduals, courts  of  equity  are  open  to  fupply  the  defefts,  but 
not  fap  the  fundamentals,  of  the  law.     Laftly,  there  prefides 
r  ^  ^  1  ^'^^^  ^^^  ^^^'  S^*^^^  ^^^^^  ^^  appeal,  which  is  the  lafh  refort  in 
matters  both  of  law   and  equity;  and  which  will  therefore 
take  care  to  preferve  an  uniformity  and  aeqiiillbrlum  among  all 
the  inferior  jurifdi£tions:  a  court  compofed  of  prelates  fele£l- 
cd  for  their  piety,  and  of  nobles  advanced  to  that  honour  for 
their  perfonal  merit,  or  deriving  both  honour  and  merit  from 
an  illuftrious   train  of  anceftors ;  who  are  formed  by  their 
education,  interefted  by  their  property,  and  bound  upon  theif 
confcience  and   honour,  to  be  (killed  in  the  laws  of  their 
country.     This  is  a  faithful  fketch  of  the  Englifli  juridical 
conftitution,  as  defigned  by  the  mafterly  hands  of  our  fore- 
fathers.    Of  which  the  great  original  lines  are  ftill  ftrong 
and  vifible  ;  and,  if  any  of  it's  minuter  ftrokes  are   by  the 
length  of  time  at  all  obfcured  or  decayed,  they  may  ftiil  be 
with  eafe  reftored  to  their  priftine  vigour :   and   that  not  fo 
much  by  fanciful  alterations  and  wild  experiments,  (fo  fre- 
quent in  this  fertile  age,)  as  by  clofely  adhering  to  the  wifdom 
of  the  antient  plan,  concerted  by  Alfred  and  perfecSted  by 
Edward  I. ;  and  by  attending  to  the  fpirit,  without  negleft- 
ing  the  forms^  of  their  excellent  and  venerable  inftitutions* 
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CHAPTER   THE    FIFTH. 

OF  COURTS  ECCLESIASTICAL,  MILI- 
TARY, AND  MARITIME. 

BESIDES  the  feveral  courts  which  were  treated  of  in 
the  preceding  chapter,  and  in  which  all  injuries  are  re- 
drefled,  that  fall  under  the  cognizance  of  the  common  law 
of  England,  or  that  fpirit  of  equity  which  ought  to  be  it's 
conftant  attendant,  there  ftill  remain  fome  other  courts  of  a 
jurifdiftion  equally  public  and  general :  which  take  cogni- 
zance of  other  fpecies  of  injuries,  of  an  ecclefiaftical,  mili- 
tary, and  maritime  nature ;  and  therefore  are  properly  diftin- 
guiflied  by  the  title  of  ecclefiaftical  courts,  courts  military, 
and  courts  maritime, 

I.  Before  I  defcend  to  confider  particular  ecclefiaftical 
courts,  I  muft  firft  of  all  in  general  premife,  that  in  the  time 
of  our  Saxon  anceftors  there  was  no  fort  of  diftindion  be- 
tween the  lay  and  the  ecclefiaftical  jurifdidion:  the  county 
court  was  as  much  a  fpiritual  as  a  temporal  tribunal:  the 
rights  of  the  church  were  afcertained  and  afterted  at  the  fame 
time,  and  by  the  fame  judges,  as  the  rights  of  the  laity.  For 
this  purpofe  the  biftiop  of  the  diocefe,  and  the  alderman,  or 
in  his  abfence  the  fherifF  of  the  county,  ufed  to  fit  together 
in  the  county  court,  and  had  there  the  cognizance  of  all 
caufes  as  well  ecclefiaftical  as  civil :  a  fuperior  deference  be- 
ing paid  to  the  bifliop's  opinion  in  fpiritual  matters,  and  to 
that  of  the  lay  judges  in  temporal  ^.  This  union  of  power 
was  very  advantageous  to  them  both :  the  prefence  of  the 

3  Celelerrimo  huicconventui  epifcopzis    jura  divma,  alter  humam  populum  edocSto. 
etalderrmnnusinterfimto}  quorum  alter    LU  Ead^ar.  a  5. 

F  4  bifhop 


6a  pRivATH  *       Book  IH* 

bifhop  added  weight  and  reverence  to  the  fhenfF's  proceed- 
ings -,  and  the  authority  of  the  fherifF  was  equally  ufeful  to 
the  bifliop,  by  enforcing  obedience  to  his  decrees  in  fuch  re- 
fraflory  offenders^  as  vv'ould  otherv/ife  have  defplfed  the 
thunder  of  mere  ecciefiaflical  cenfures. 

But  fo  moderate  and  rational  a  plan  was  wholly  incon- 
fiflent  with  tliofe  views  of  ambition,  that  were  then  forming 
by  the  court  of  Rome.  It  foon  became  an  cftabJIfhed  maxim 
in  the  papal  fyftem  of  policy,  that  all  ecciefiaflical  perfons 
and  all  ecclefiaftical  caufes  fliould  be  folely  and  entirely  fub- 
je£l  to  ecclefiaftical  jurifdifbion  only:  which  jurifdiftion  was 
fuppofed  to  be  lodged  in  the  firft  place  and  immediately  in 
the  pope,  by  divine  indefeafible  right  and  inveftiturc  from 
Chrift  himfelf;  and  derived  from  the  pope  to  all  inferior  tri- 
bunals. Hence  the  canon  law  lays  it  down  as  a  rule,  that 
*^  facer  dotes  a  regibus  honor  audi  fuftt^  7ion  judicnndi^  \^  and 
places  an  emphatical  reliance  on  a  fabulous  tale  which  it  tells 
of  the  emperor  Conftantine  :  that  when  fome  petitions  were 
brought  to  him,  imploring  the  aid  of  his  authority  againft 
certain  of  his  bifhops,  s.ccufed  of  oppreffion  and  injuftice, 
he  caufcd  (fays  the  holy  canon)  the  petit?  jns  to  be  burnt  in 
their  prefen^e,  difmiffing  them  with  this  valedi6lion ;  <*  ;/:' 
**  et  inter  vos  caufas  vejlras  difcutHe^  quia  dignum  nm  ejl  ut  7ios 
^^judicemus  Deos  ^." 

It  was  not  however  till  after  the  Norman  conqueft,  that 
this  doftrine  Nv^as  received  in  England;  when  William  I. 
(whofe  title  was  warmly  efpoufed  by  the  monafteries  which 
he  liberally  endowed,  and  by  the  foreign  viergy,  whom  he 
brought  over  in  fhoais  from  France  and  Italy  and  planted  in 
the  beft  preferments  of  the  Englifli  church)  was  at  length 
prevailed  upon  to  eftablifii  this  fatal  encroachment,  and  fc- 
parate  the  ecclefiaftical  court  from  the  civil :  whether  adu- 
ated  by  principles  of  bigotry,  or  by  thofe  of  a  more  refined 
policy,  In  order  to  difcoimtenance  the  lav/s  of  king  Edward 
abounding  with  the  fpirlt  of  Saxon  liberty,  is  not  altogether 

b  Dec-: t. pari,  z^  cauf.  u.  ft,  i..  s.  41.  c  Jlud. 

certi^in. 
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certain.  But  the  latter,  if  not  the  caufe,  was  undoubtedly 
the  conftquence,  of  this  fepavation  :  for  the  Saxon  laws  were 
foon  overborne  by  the  Norman  jufticiaries,  when  the  county 
court  fell  into  difregard  by  the  bifliop's  withdrawing  his  pre- 
fence,  in  obedience  to  the  charter  of  the  conqueror^  j  which 
prohibited  any  fpiritual  caufe  from  being  tried  in  the  fecular 
courts,  and  commanded  the  fultors  to  appear  before  the 
bifhop  only,  whofe  decifions  were  direded  to  conform  to  the 
canon  law  ^. 

King  Henry  the  firfl:,  at  his  accefRon,  among  other  reflo- 
rations  of  the  laws  of  king  Edward  the  confeflbr,  revived  this 
of  the  union  of  the  civil  and  ecclefiaftical  courts  ^  V/hich 
was,  according  to  fir  Edward  Coke  s,  after  the  great  heat  of 
the  conqueft  was  pad,  only  a  reilitution  of  the  antient  law 
of  England.  This  however  was  ill-relifhed  by  the  popifh 
clergy,  who,  under  the  guidance  of  that  arrogant  prelate 
archbifliop  Anfelm,  very  early  difapproved  of  a  meafure  that 
put  them  on  a  level  with  the  profane  laity,  and  fubjeded  fpi- 
ritual men  and  caufes  to  the  infpedion  of  the  fecular  magi- 
ftrates:  and  therefore  in  their  fynod  at  Weilminfter,  3  Hen.  I. 
they  crdained  that  no  bifliop  fiiould  attend  the  difcuffion  of 
temporal  caufes^;  which  foon  diflblved  this  newly  efFecled 
union.     And  when,  upon  the  death  of  king  Henry  the  lirft, 

d  Hule.  Hift.  C.  L.  102.     Seldcn.  in  tatu  eant  ad  comitatus  et  ku7idreda,fcut 

Eadm.p.  6.  I.  24.  4  Inft.  259.    Wilk.  fecerird  tempore  regis  Edicardi.     fCarL 

LL.  Angl.  Sax,  292.  Hen.  I.  in  Spelm.  cod,  vet,  le^um.  305.) 

^  Nullus  epifcopus  vel  archidiaconus  de  And  what  is  here  oblcurely  iiinled  at, 

legihis  epifcopalil'us  amplius  in  himdr^t  is  fully  explahied  Ijy  iiis  cede   of  laws 

placita  teneant,  nee  cavfam  quae  ad  re-  extant  in  the  red  l)ook  of  tlie  excliequer, 

^moi  animarum  periinet  ad  judicium  though  in  general  but  of  doubtful  au- 

fecularium  hominum  odducant :  fed  qui-  thority.  cap.  8.     Gencralia  comitatmim 

cunque  fecunduyn   epifcopales  Heges,  de  pladta  cer^tis   locis  et  vicihiis  te7iea7itiLr^ 

quacunque  caufcL  vel  culpa  interpellatus  Inter fmt  aittcm  epi/copi,  coirdics,   &c.; 

fiierlt,  ad  locuniy  quern  ad  hoc  epifcopus  et  agcmtur  primo  dehita  vcrnc  chrijliam- 

elegerit-  et  nominavent,  veniat ;  ilique  de  tatisjura,fecundo  regis  pladta,  pojiremo 

can/a  fua  refpondeat ;  et  non  fecundum  caujae  fingidorum  dignis  Jaiisfaaionilus 

hundret,  fed  fccundum  canones  et  epifco-  explmntar. 

pales  leges y  re6tum  Deo  et  epifcopofm  s  2  Inil.  70. 

i/*""^'  ^   A^e  epifcopifaccidarium  pladtonim 

^  Folo  et praecipio,  ut  omnes  de  comi-  ojldmn  fifapiant.     Spelia.  Cod.  aoi- 

thc 
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the  iifurper  Stephen  was  brought  in  and  fupported  by  the 
clergy,  we  find  one  article  of  the  oath  which  they  impofcd 
upon  him  was,  that  ecclefiaftical  perfons  and  ecclefiaftlcal 
caufes  fliould  be  fubjeft  only  to  the  bifhop's  jurifdiGion*. 
And  as  It  was  about  that  time  that  the  conteft  and  emulation 
began  between  the  laws  of  England  and  thofe  of  Rome  % 
the  temporal  courts  adhering  to  the  former,  and  the  fpiritual 
adopting  the  latter  as  their  rule  of  proceeding,  this  widened 
the  breach  between  them,  and  made  a  coalition  afterwards 
impra6licable  •,  which  probably  would  elfe  have  been  effedled 
at  the  general  reformation  of  the  church. 

In  briefly  recounting  the  various  fpecles  of  ecclefiaftical 
courts,  or,  as  they  are  often  ftilcd,  courts  chriftian,  {curiae 
chriJlianitaUs^)  I  (hall  begin  with  the  loweft,  and  fo  afcend 
gradually  to  the  fupreme  court  of  appeal  ^ 

1.  The  archdeacor^^  court  is  the  moft  inferior  court  in  the 
whole  ecclefiaftical  poHty.  It  is  held  in  the  archdeacon's  ab- 
fence  before  a  judge  appointed  by  himfelf,  and  called  his  offi- 
cial -,  and  it's  jurifdiclion  is  fometimes  in  concurrence  with, 
fometiiTQes  in  exclufion  of,  the  biftiop's  court  of  the  diocefe. 
From  hence  however  by  ftatute  24  Hen.  VIII.  c.  \%.  an  ap- 
peal lies  to  that  of  the  blfhop. 

2.  The  coTififtory  court  of  every  diocefan  blfliop  is  held  in 
their  feveral  cathedrals,  for  the  trial  of  all  ecclefiaftical  caufes 
arifing  within  their  refpeftive  diocefes.  The  biftiop's  chan- 
cellor, or  his  commiflary,  is  the  judge;  and  from  his  fen- 
tence  an  appeal  lies,  by  virtue  of  the  fame  ftatute,  to  the 
archbiftiop  of  each  province  refpedively. 

3.  The  court  oi  arches  is  a  court  of  appeal  belonging  to 
the  archbifhop  of  Canterbury;  whereof  the  judge  is  called 

r  5^  -j  the  dean  of  the  archers  becaufe  he  antiently  held  his  court  in 

»  Spelm.  CocL  310,  etdcfiajlical  law,  WoocPs  mJWtute  of  the 

k  See  Vol.  I.  introd.  §  r.  common  law^  and  Ougb^on^s  ordo  judi" 

i  For  farther  particulars  fee  Burn's     ciorum, 

the 
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the  church  of  St.  Mary  le  bow,  (fatiBa  Maria  de  arcuhtis,) 
though  all  the  principal  fpiritual  courts  are  now  holden  at 
doftors'  commons.  His  proper  jurifdi6lion  is  only  over  the 
thirteen  peculiar  parifhes  belonging  to  the  archbifliop  in  Lon- 
don 5  but  the  office  of  dean  of  the  arches  having  been  for  a 
long  time  united  with  that  of  the  archbifhop's  principal  offi- 
cial, he  now,  in  right  of  the  lafl  mentioned  office,  (as  doth 
alfothe  official  principal  of  the  archbifhop  of  York,)  receives 
and  determines  appeals  from  the  fentences  of  all  inferior 
ecclefiaftical  courts  within  the  province.  And  from  him  an 
appeal  lies  to  the  king  in  chancery  (that  is,  to  a  court  of 
delegates  appointed  under  the  king's  great  feal)  by  ftatute 
25  Hen.  VIII.  c,  19.  asfupreme  head  of  the  Englifti  church, 
in  the  place  of  the  bifliop  of  Rome,  who  formerly  exercifed 
this  jurifdi£lion;  which  circumftance  alon?  will  furnifh  the 
reafon  why  the  popiffi  clergy  were  fo  anxious  to  feparate  the 
fpiritual  court  from  the  temporal. 

4.  The  court  oi  peculiars  is  a  branch  of  and  annexed  to 
the  court  of  arches.  It  has  a  jurifdictlon  over  all  thofe  pariflies 
difperfed  through  the  province  of  Canterbury  in  the  midft  of 
other  diocefes,  which  arc  exempt  from  the  ordinary's  jurlf- 
diftlon,  and  fubje£t  to  the  metropolitan  only.  All  ecclefi- 
aftical caufes,  arifing  within  thefe  peculiar  or  exempt  jurif- 
di£lions,  are,  originally,  cognizable  by  this  court;  from 
which  an  appeal  lay  formerly  to  the  pope,  but  now  by  the 
ftatute  25  Hen.  VIII.  c.  19.  to  the  king  in  chancery, 

5.  The  prerogative  Courtis  eftabliffied  for  the  trial  of  all 
teftamentary  caufes,  v/here  the  deceafed  hath  left  ho^a  nota^  ' 
iilia  within  two  different  diocefes.  In  which  cafe  the  pro- 
bate of  wills  belongs,  as  we  have  formerly  feen  "^,  to  the 
archbifhop  of  the  province,  by  way  of  fpeclal  prerogative. 
And  all  caufes  relating  to  the  wills,  adminiftrations,  or  lega^ 
cies  of  fuch  perfons  are,  originally,  cognizable  herein,  be- 
fore a  judge  appointed  by  the   archbifliop,  called  the  judge 

of  the  prerogative  court ;  from   whom  an  appeal  lies  by  [  66  ] 

^  Book  II.  ch,  32. 

ftatute 
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flttutc  25  Hen.  Vril.  c-  19.  to  the  king  in  chancery^  Inftead 
cf  the  pope  as  formerly. 

I  PASS  by  fuch  ecclefiaflical  courts,  as  liave  only  what  is 
called  a  voluntary^  and  not  a  contentious ^  jurifdicllon  ;  which 
are  merely  concerned  in  doing  or  felhng  what  no  one  oppofes^ 
and  which  keep  an  open  office  for  that  purpofe,  (as  granting 
difpenfations,  licences,  faculties,  and  other  retnnants  of  the 
papal  extortions,)  but  do  not  concern  themfelves  with  admi« 
Kiftring  redrefs  to  any  injury:  and  fhail  proceed  to 

6.  The  great  court  of  appeal   in  all  ecclefiaflical  caufes^ 
Wz.  the  conxt  oi  delegates yjudices  delcgatiy  appointed  by  the 
tinges  commifTion  under  his   great  feal,  and  ifTuing  out  of 
chancery,  to  reprefent  his  royal  perfon,  and  hear  all  appeals 
to  liim   made   by  virtue  of  the  before-mentioned  ftatute  of 
Henry  VIII.  This  commiffion  is  frequently  filled  with  lords, 
fpirituai  and  temporal,  and  always  with  judges  of  the  courts  at 
"Weflminder,  and  doflors  of  the  civil  law.    Appeals  to  Rome 
were  always  looked  upon  by  the  Englifli  nation,  even  in  the 
times  of  popery,  with  an  evil  eye*,  as  being  contrary  to  the 
liberty  of  the  fubjeft,  the  honour  of  the  crown,  and  the  in- 
dependence of  the  whole  realm  \  and  were  firft  introduced  in 
very  turbulent  times  in  the  fixteenth  year  of  king  Stephen 
(A,D.  1 151.)  at  the  fame  period    (fir  Henry  Spelman  ob- 
ferves)  that  the  civil  and  canon  laws  were  firft  imported  into 
England  ^*     But,  in  a  few  years  after;  to  obviate  this  grow- 
ing  praftice,  the  conftitutions  made  at  Clarendon,  1 1  Hen.  H. 
on  account  of  the  difturbances  raifed  by  archbifhop  Becket 
and  other  zealots  of  the  holy  fee,  exprefsly  declare  ^,  that  ap*- 
peals  in  caufes  ecclefiafi:ical  ought  to  lie,  from  the  archdeacon 
to  the  diocefan  ;  from  the  diocefan  to  the  archbiftiop  of  the 
province;  and  from  the  archbifhop  to  the  king;  and  are  not  to 
proceed  any  farther  without  fpecial  licence  from  the  crown. 
But   the  unhappy  advantage  that  was  given  in  the  reigns  of 
king  John,  and  his  fon  Henry  the  third,  to  the  encroaching 
[  ^7  3  pov/er  of  the  pope,  who  was  ever  vigilant  to  improvetall  op- 

n  Cod,  vet,  u^g,  315.  <>chap.  8. 

^         ,.  portunitiei- 


Ch.  5.  "Wrongs.  67 

portunities  of  extending  his  jurifdi£tion  hither,  at  length  rl- 
vetted  the  cuftom  of  appealing  to  Rome  in  caufes  ecclefiaflical 
fo  ftrongly,  that  it  never  could  be  thoroughly  broken  off,  till 
the  grand  rupture  happened  in  the  reign  of  Henry  the  eighth; 
when  ail  the  jurifdidtion  ufurped  by  the  pope  in  matters  ec- 
clefiaftical  was  reftored  to  the  crown,  to  which  it  originally 
belonged  :  fo  that  the  ftatute  55  Hen.  VUL  was  but  declara- 
tory of  the  antient  law  of  the  realm  p.  But  in  cafe  the  king 
himfelf  be  party  in  any  of  thefe  fuits,  the  appeal  <Ioes  not 
then  lie  to  him  in  chancery,  which  would  be  abfurd ;  but, 
by  the  ftatute  24  Hen.  VH'L  c.  12.  to  all  the  bifliops  of  the 
realm,  aflembled  in  the  upper  houfe  of  convocation  (i). 

7.  A  COMMISSION  of  review  is  a  commifiion  fometimes 
granted,  in  extraordinary  cafes,  to  revife  the  fentence  of  the 
court  of  delegates  ;  when  it  is  apprehended  tliey  have  been 
led  into  a  material  error.  This  coramlffion  the  king  may 
grant,  although  the  ftatutes  24  and  25  Hen.  VUL  before  cited 
declare  die  fentence  of  the  delegates  definitive  :  becaufe  the 
pope  as  fupreme  head  by  tlie  canon  law  ufed  to  grant  fuch 


34^ 


(i )  No  fuch  afTembly  can  exid  as  all  the  bifhops  of  the  realm  in 
any  houfe  of  convocation.  But  the  ilatute  fays,  that  the  appeal 
fhall  be  to  the  bifhops,  abbots,  and  priors  of  the  upper  houfe  of  the 
GO.nvocation  of  the  province,  in  vi^hich  the  caufe  of  the/w/V  art/h. 
Therefore,  in  the  province  of  York,  the  appeal  lies  now  to  the 
archbifhop  and  his  three  biiliops.  In  the  province  of  Canterburv^ 
to  the  reft  of  the  bench  of  bifhops.  See  i  voL  280.  n.  24.  When 
the  delegates  are  equally  divided  in  opinion,  fo  that  no  judgmer^t 
can  be  pronounced,  a  commiffion  of  adjundls  may  iiTue.  See  aa 
inilance  referred  to  in  j\.Btirr,  2254. 

A  commiffion  of  review  was  applied  for  in  the  court  of  Chan^ 
eery  in  Michaelmas  Term  1798,  v/hen  the  chancellor,  upon  hear- 
jng  the  arguments  of  civihans  and  barrifters  refpefting  the  judg- 
jnentofthe  delegates,  determined  to  recommend  to  the  king  ta 
grant  a  commifiion  of  review.     See  4  Vef,  Jun.  186. ' 

commiffioa 
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commlfiion  of  review;  and  fuch  authority  as  the  pope  here- 
tofore exerted,  is  now  annexed  to  the  crown  "  by  ftatutes 
26  Hen.  VIII.  c.  i.  and  1  E!iz.  c.  i.  Eut  it  is  not  matter 
of  right,  which  the  fubjeft  may  demand  ex  de  jitjlitiae; 
but  merely  a  matter  of  favour,  and  which  therefore  is  often 
denied. 

These  arc  now  the  principal  courts  of  ecclcfiaftical  jurif- 

didion  ;  none  of  which  are  allowed  to  be  courts  of  record : 

no  more  than  was  another  much  more  formidable  jurifdiftion, 

but  now  defervedly  annihilated,  viz.  the  court  of  the  king's 

high  commlffion  in  caufes  ecclcfiaftical.    This  court  was  ereft- 

ed  and  united  to  the  regal  power  ■■   by  virtue  of  the  ftatute 

I  Eliz.  c.  I.  inftead  of  a  larger  jurifdidtion  which  had  before 

been  exercifed  under  the  pope's  authority.     It  was  intended 

r  ^5>  -i  to  vindicate  the  dignity  and  peace  of  the  church,  by  reform- 

ing,  ordering,  and  correding  the  ecclcfiaftical  ftate  and  per- 

fons,  and  all  manner  of  errors,  herefies,  fchifms,  abufes, 

ofTences,  contempts,  and  enormities.     Under  the  flielter  of 

which  very  general  words,  means  were  found  in  that  and  the 

two  fucceeding  reigns,  to  veft  in  the  high  commiffioners 

extraordinary  and  almoft  defpotic  powers,  of  fining  and  im- 

prifoning ;  which  they  exerted  much  beyond  the  degree  of 

the  offence  itfelf,  and  frequently  over  offences  by  no  means 

of  fpiritual  cognizance.     For  thefe  reafons  this  court  was 

juftly  aboliihed  by  ftatute  16  Car.  I.  c.  1 1.     And  the  weak 

and   illegal  attempt  that  was  made  to  revive  it,  during  the 

reign  of^king  James  the  fecond,  ferved  only  to  haften  that 

infatuated  prince's  ruin. 

11.  Next,  as  to  the  courts  military.  The  only  court  of 
this  kind  known  to,  and  eftablifhed  by,  the  permanent  laws 
of  the  land,  is  the  court  of  chivalrj,  formerly  held  before  the 
lord  high  conftable  and  earl  marfhal  of  England  jointly  ;  but 
fmce  the  attainder  of  Stafford  duke  of  Buckingham  under 
Henry  VIII.,  and  the  confequent  extinguifhment  of  the  office 
of  lord  high  conftable,  it  hath  ufualiy  with  refpecl  to  civil 

S^Inft.  341.  'iiiV.  324- 
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matters  been  held  before  the  earl  marfhal  only  ^.  This  court 
by  ftatute  13  RIc.  II.  c.  2.  hath  cognizance  of  contra(fls  and 
other  matters  touching  deeds  of  arms  and  war,  as  well  out  of 
the  realm  as  within  it.  And  from  it's  fentences  an  appeal 
Jies  immediately  to  the  kmg  in  perfon  ^  This  court  was  ia 
great  reputation  in  the  times  of  pure  chivalry,  and  afterwards 
during  our  connexions  with  the  continent,  by  the  territories 
which  our  princes  held  in  France;  but  is  now  grown  almoft 
entirely  out  of  ufe,  on  account  of  the  feeblenefs  of  it's  jurif- 
di£iion,  and  v/ant  of  power  to  enforce  it's  judgments  ;  as  it 
can  neither  fine  nor  imprifon,  not  being  a  court  of  record  ^. 

III.  The  maritime  courts,  or  fuch  as  have  power  and  ju- 
rifdi£lion  to  determine  all  maritime  injuries,  arlfing  upon  the 
feas,  or  in  parts  out  of  the  reach  of  the  common  law,  are  [  69  3 
only  the  court  of  admiralty,  and  it's  courts  of  appeal.  The 
court  of  admiralty  is  held  before  the  lord  high  admiral  of 
England,  or  his  deputy,  who  is  called  the  judge  of  the  court. 
According  to  fir  Henry  Spelman  ^,  and  Lambard  ^,  it  was 
firft  of  all  ere6led  by  king  Edward  the  third.  It's  proceedings 
are  according  to  the  method  of  the  civil  law,  like  thofe  of 
the  ecclefiaftical  courts ;  upon  which  account  it  is  ufually 
held  at  the  fame  place  with  the  fuperior  ecclefiaftical  courts, 
at  dodors'  commons  in  London.  It  is  no  court  of  record, 
any  more  than  the  fpiritual  courts.  From  the  fentences  of 
the  admiralty  judge  an  appeal  always  lay,  in  ordinary  courfc, 
to  the  king  in  chancery,  as  may  be  collefted  from  ftatute 
25  Hen.  VIII.  c.  19.  which  diredis  the  appeal  from  the  arch- 
bifhop's  courts  to  be  determined  by  perfons  named  in  the 
king's  commiflion,  "  like  as  in  cafe  of  appeal  from  the  ad- 
*^  miral-court."  But  this  is  alfo  exprefsly  declared  by  fta- 
tute 8  Eliz.  c.  5.  which  enadts,  that  upon  appeal  made  to  the 
chancery,  the  fentence  definitive  of  the  delegates  appointed 
by  commiffion  fhall  be  final. 

Appeals  from  the  vice-admiralty  courts  in  America,  and 
our  other  plantations  and  fettiements,  may  be  brou^t  before 

«  I  Lev.  230.     Shjw.  Pari.  Caf.  60,  '»'  Gh/f.  13. 

t  4  Inft.    125.  X  J rc//ci(?/2.  41. 

«  2   Mod.  127. 

3  .  the 


70 


69  Private  Book  IIL 

the  courts  of  aclmiralty  in  England,  as  being  a  branch  of  the 
admiral's  jurifdiaion,  though  they  may  alfo  be  brought  be- 
fore the  king  in  council.     But  in  cafe  of  prize  veffels,  taken 
in  time  of  war,  in  any  part  of  the  world,  and  condemned  in 
any  courts  of  admiralty  or  vice-admiralty  as  lawful  prize, 
the  appeal  lies  to  certain  commifiioners  of  appeals  confiding 
chiefly  of  the  privy  council,  and  not    to  judges  delegates* 
And  this  by  virtue  of  divers  treaties  with  foreign  nations;  by 
which  particular  courts  are  eftabliftied  in  all  the  maritime 
countries  of  Europe  for  the  decifioncf  this  queilion,  whether 
lawful  prize  or  not :  for  this  being  a  queftion  between  fub- 
jefts  of  different  flates,  it  belongs  entirely  to  the  law  of  na. 
tlons,  and  not  to  the  municipal  laws  of  either  country,  to 
-,  defcerrpine  it.     The  original  court,  to  which  this  queftion  Is 
permitted  In  England,  is  the  court  of  admiralty  j  and  the 
court  of  appeal  is  in  eifea  the  king's  privy  council,  the  menir 
bers   of  which  are>   in  confequence    of   treaties,  commif. 
fioned  under  the  great  feal  for  this  purpofe.     In  1748,  for 
the  more  fpeedy  determination  of  appeals,  the  judges  of  the 
courts   of  WeRminfter-hall,  though  not  privy  counfellors, 
were  added  to  the  commiffion  then  in  being.     But  doubts 
being  conceived  concerning  the  validity  of  that  commiffion, 
on  account  of  fuch  addition,  the   fame  was  confirmed  by 
ftatute  22  Geo.  II.  c.  3.  with  a  provifo,  that  no  fentence 
given  under  it  fhould  be  valid,  unlefs  a  majority  of  the  com- 
miffioners  prefent  were  aStually  privy  counfellors.     But  this 
did  not,  I  apprehend,  extend  to  any  future  commiffions : 
and  fuch  an  addition  became  indeed  totally  unneccffary  in 
the  courfe  of  the  war  which  commenced  in   1756^  fmce, 
during  the  whole  of  that  war,  the  com.miffion  of  appeals  was 
regularly  attended  and  all  it's  decifions  conduced  by  a  judge, 
whofe  mafterly  acquaintance  with  the  law  of  nations  wu$ 
known  and  revered  by  every  ftate  in  Europe  ^. 

/  See  the  fentimentsof  the  preficlent  PrufTian  m^jeHy's  E.rpnjlhn  drsm$tifs^ 

Montelqiueu,  and  M.  Vattel,  (a  fuhjeft  ^V.  A.  D.  1753.      (Vionlefquieu's  let* 

cflhe  kingof  PrulTia,)  on  the  anfwer  ters.  5  Mar.  1753,     Vattel's  droU  d^ 

umim'iii^d  by  ihe  Eii^Wih  court  lo  his  gens.  i.  z,  c,  7.  §  84.) 


Ch.  6*  Wrongs, 


;^ 


CHAPTER  THE  SIXTH. 

OF  COURTS  OF  A  SPECIAL 
JURISDICTION. 


TN  the  two  preceding  chapters  we  have  confidered  the  fe- 
veral  courts,  whofe  jurifdiaion  is  public  and  general; 
and  which  are  fo  contrived  that  fome  or  other  of  them  may 
adminifter  redrefs  to  every  poffible  Injury  that  can  arife  in  the 
kmgdom  at  large.  There  yet  remain  certain  others,  whofe 
jurifdiaion  is  private  and  fpecial,  confined  to  particular  fpots, 
or  mftituted  only  to  redrefs  particular  injuries.     Thefe  are, 

_  i.^  The  foreft  courts,  inftituted  for  the  government  of  the 
king's  forerts  in  different  parts  of  the  kingdom,  and  for  the 
punilhment  of  all  injuries  done  to  the  king's  deer  or  vem/cn, 
to  the  vert  or  greenfwerd,  and  to  the  cowrt  in  which  fuch 
deer  are  lodged.  Thefe  are  the  courts  of  attachments,  of  re~ 
gard,  oifweinmote,  and  oi  jujlice-feat.  The  court  of  attach- 
ments,  woodmote,  or  forty  days  court,  is  to  be  held  before 
the  verderors  of  the  foreft  once  in  every  forty  days  ^j  and  is 
inftituted  to  inquire  into  all  offenders  againft  vert  and  veni- 
fon  ^  :  who  may  be  attached  by  their  bodies,  if  taken  with 
the  mamour,  (or  malmeuvre,  a  manu,)  that  is,  in  the  very  a£b 
of  killing  venifon  or  ftealing  wood,  or  preparing  fo  to  do,  or 
by  frefli  and  immediate  purfuit  after  the  ad  is  done  <= ;  elfe, 
they  muft  be  attached  by  their  goods.   And  in  this  forty  days 

»  Can.  deforeji.  9  Hen.  111.  c.  8.  c  Caitb.  79. 

I'4lnft.  289. 
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court  the  foreflers  or  keepers  are  to  bring  m  their  attach^ 
ments,   or  prefentments  J^  viridi  et  venatiofie ;  and  the  ver- 
dcrors  are  to  receive  the  fame,  and  to  enroll  them,  and  to 
certify  them  under  their  feals  to  the  court  of  juftice-feat,  or 
fwelnmote  ^  :  for  this  court  can  only  inquire  of,  but  not  con- 
via  offenders.    2.  The  court  of  regard,  or  furvey  of  dogs,  is 
to  be  holden  every  third  year  for  the  lawing  or  expeditation  of 
maftifFs,  which  is  done  by  cutting  ofF  the  clavi^s  and  ball  (or 
[  72  ]  pelote)    of  the  forefeet,  to  prevent  them  from  running  after 
deer  ^   No  other  dogs  but  maftifFs  are  to  be  thus  lawed  or  ex- 
peditated,  for  none  others  v/ere  permitted  to  be  kept  within  the 
prccincls  of  the  foreft  ;  it  being  fuppofed  that  the  keeping  of 
thefe,  and  thefe  only,  was  neceflary  for  the  defence  of  a  man's 
houfe  ^     3.  The  court  oifweinmote  is  to  be  holden  before  the 
verderors,  a  Judges,  by  the  fteward  of  the  fwelnmote  thrice  in 
every  year  ^5  the  fwelns  or  freeholders  within  the  foreft  com- 
pofing  the  jury.     The  principal  jurifdifl:ion  of  this  court  is, 
iirft,  to  inquire  into  the  opprefFions  and  grievances  committed 
by  the  olTicers  of  the  foreft  ;  ^'  de  fuper-oneratione  forejlari- 
«  orurn^et  aliorum  miniji r or um  foreft ae ;  et  de  eorum  opprejftomhiis 
*^  populo  regis  tllatis  :"  and,  fecondly,  to  receive  and  try  pre- 
fentirents  certified  from  the  court  of  attachments  agalnft  of- 
fences in  vert  and  venifon  ^.  And  this  court  may  not  only  in- 
quire, but  convi£t  alfo,  which  convi£l:ion  ftiall  be  certified  to 
the  court  of  juftice-feat  under  the  feals  of  the  jury,  for  this 
court  cannot  proceed  to  judgments    But  the  principal  court 
IS,  4.  The  court  oijujlice-feat^  which  is  held  before  the  chief 
juftice  in  eyre,  or  chief  itinerant  judge,  capitalis juftitiarhis 
in  itifiere^or  his  deputy  5  to  hear  and  determine  all  trefpafles 
within  the  foreft,  and  all  claims  of  franchifes,  liberties,  and 
privileges,    and    all    pleas    and  caufes    v/hatfoever   therein 
arifmg  ^.     It  may  alfo  proceed   to   try  prefentments  in  the 
inferior  courts  of  the  forefts,  and  to  give  judgment  upon 
convidion  of  the  fwelnmote.     And  the  chief  juftice  may 

^1  Curt,  de  foreft.  c.  i6,  ^  Stat.  34  Edw%  I.  C  1. 

«  Ibid,  c,  6,  *  4  In  ft.  2S9, 

/  4lnrt,  30g,  i^Ibid,  291. 
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therefore  after  prefentment  made  or  Indiament  found,  but 

not  before  \  iffue  his  warrant  to  the  officers  of  the  foreft  to 

apprehend  the  offenders.     It  may  be  held  every  third  year  ; 

and  forty  days  notice  ought  to  be  given  of  it's  fitting.    This 

court  may  fine  and  imprifon  for  offences  within  the  forefl  "^, 

it  being  a  court  of  record  :  and  therefore  a  writ  of  error  lies 

from  hence  to  tlic  court  of  king's  bench,  to  reftify  and  re- 

drefs  any  mal-adminiflrations  of  juftice";  or  the  chief  juflice 

m   eyre  may  adjourn   any  matter  of  law  into  the  court  of 

king's  bench  \     Thefe   jufticcs   in  eyre  were  inftituted  by  [  7^  ] 

king  HcmylL.J.D.  1184P;  and    their  courts  were  for- 

merly  very  regularly  held  :  but  the  lafl  court  of  juftice-feat 

of  any  note  was  that  holden  in  the  reign  of  Charles  I.,  before 

the  earl  of  Holland  j  the  rigorous  proceedings  at  which  are 

reported  by  fir  William  Jones.  After  the  reftoration  another 

was  hdd,  pro  forma  only,  before  the  earl  of  Oxford  ^5  but 

fince  the  asra  of  the  revolution  in  1688,  the  foreft  laws  have 

fallen    into    total    difufe,    to    the    great    advantage  of    the 

fubjea(i).  "^ 

11.  A  SECOND  fpecies  of  reflriaed  courts  is  that  of  com- 
miffioners  of  fewers.  This  is  a  temporary  tribunal  ereded  by 
virtue  of  a  commifTion  under  the  great  feal  j  which  formerly 
ufed  to  be  granted /r^  re  nata  at  the  pleafure  of  the  crown  ^, 
but  now  at  the  difcretion  and  nomination  of  the  lord  chan^ 
cellor,  lord   treafurer,   and    chief  juftices,  purfuant  to  the 

^Stat.  ,  Edw.  III.  c.  8.  7  Ric.  II.  c.  4.  P  Hoveden. 

«»  4  Ind.  313,  ^  North's  Life  of  LordGuiJdford. 

^^^■^•295.  rRN.  B.  cr3. 


( I )  All  the  forefts,  which  were  made  after  the  conquefr,  except 
New  Foreft  in  Hampfl^ire  created  by  William  the  Conqueror,  were 
difafForefted  by  the  charta  deforejia.  The  foreft  of  Hampton 
court  was  eftabjifhed  by  the  authority  of  parliament  in  the  reign 
ot  Hen.  Vin.  The  number  of  forefts  in  England  is  fixty-nine. 
^InJL  319.  Charles  I.  enforced  the  odious  foreft  laws,  as  a  foiarce 
of  revenue  independent  of  the  parliament. 

G  2,  ftatute 
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ftatute  23  Hen.  VIII.  c.  5.     Their  jurifdiaion  is  to  overlook 
the  repairs  of  fea  banks  and  fea  walls ;  and  the  cleanfing  of 
rivers,  public  ftreams,   ditches,  and  other  conduits,  whereby 
any  waters  are  carried  off:  and  is  confined  to  fuch  county 
or  particular  diftrift  as  the  commiffion  fhall  exprefsly  name. 
The  commiflioners  are  a  court  of  record,  and  may  fine  and 
imprifon  for  contempt  ^ ;  and  in  the  execution  of  their  duty 
may  proceed  by  jury,  or   upon  their  own  view,  and   may 
take  order  for  the  removal  of  any  annoyances,  or  the  fafe- 
guard  and  confervation  of  the  fewers  within  their  commif- 
fion, either  according  to  the  laws  and  cuftoms  of  Romney- 
marfh  S  or  otlierwife  at  their  own  difcretion.     They  may 
alfo  aflefs   fuch  rates,  or  fcots,  upon  the  owners  of  lands 
within  their  diftrift,  as  they  ihall  judge  neceflary  :  and,  if 
any  perfon  refufes  to  pay  them,  the  commiflioners  may  levy 
the  fame  by  diftrefs  of  his  goods  and  chattels;  or  they  mny, 
by  ftatute  23  Hen.  VIII.  c.  5.  fell  his  freehold  lands  (and 
by  the  7  Ann.  c.  10.  his  copyhold  alfo)  in  order  to  pay  fuch 
74  ]  fcots  or  afleffments.     But  their  condu6t  is  under  the  control 
of  the  court  of  king's  bench,  which  will  prevent  or  punifti 
any  illegal  or  tyrannical  proceedings^.  And  yet  in  the  reign 
of  king  James    [.,   (8  Nov.   1616,)  the  privy  council  took 
upon  them  to  order,  that  no  adion  or  complaint  fliould  be 
prcfecuted    againft    the    commiflioners,  unlefs  before  that 
board;   and   committed  feveral  to  prifon  who  had  brought 
fuch  anions  at  common  law,  till  they  (hould  releafe  the  fame : 
and  one  of  the  reafons  for  difcharging  fir  Edwaid  Coke  from 
,his  oiTice  of  lord  chief  juftice  was  for  countenancing  thofe 
legal  proceedings  \     The  pretence  for  which  arbitrary  mea- 
fures  was  no  other  than  the  tyrant's  plea  '\  of  the  necejity  of 
unlimited  powers  in  works  of  evident  utility  to  the  public, 
««'thc  fupreme  reafon  above  all  reafons,  which  is  the  falva« 

s  gj^^  j,j_,^^  from  which   huvs  ail  commiflioners  of 

'-  Romn£y-marai,  in   the  county  of  fewers  in   England  may  receive    light 

Kent,  a  u-d£t  containing  24,000  acres,  and  direaion.    (4liift.  276.) 
i.^  ao^srned  by  certain  antient  and  equi-         «  Gro.  Jac.  336. 
i^sble    b%'s    oF    iewcrs,    compufed    by         v   Mooi,  8^5,  826.     Seepag.  5S» 
Henry  de  Kathe,  a  venerable  judge  in  w  Milt,  parad.  luil^  iv.  393. 

thi,i  rsi£s  Qi    king  'Henrv  the    ihiidj 

^  ^  ^«  tion 
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^'  tion  of  the  king's  lands  and  people."  But  now  it  is  clearly 
held,  that  this  (as  well  as  all  other  inferior  jurifdiftions)  is 
fubjed  to  the  difcretionary  coercion  of  his  majefty's  court  of 
king's  bench  ^. 

in.  The  court  o{  policies  of  affurance,  when  fubfifting,  Is 
created  in  purfuance  of  the  ftatute  43  Eliz.  c.  12.  which 
recites  the  immemorial  ufage  of  policies  of  afTurance,  ««  by 
*^  means  whereof  it  cometh  to  pafs,  upon  the  lofs  or  perifhing 
<^  of  any  fliip,  there  followefeh  not  the  undoing  of  any  man, 
*^  but  the  lofs  lighteth  rather  eafily  upon  many  than  heavy 
<^  upon  few,  and  rather  upon  th-m  that  adventure  not,  thau 
"  upon  thofe  that  do  adventure :  whereby  all  merchants, 
*^  efpecially  thofe  of  the  younger  fort,  are  allured  to  venture 
<f  more  willingly  and  more  freely :  and  that  heretofore  fuch 
«  affurers  had  ufed  to  ftand  fo  juftly  and  precifely  upon  their 
*^  credits,  as  few  or  no  controverfies  had  arifen  thereupon ; 
*^  and  if  any  had  grown,  the  fame  had  from  time  to  time 
<•  been  ended  and  ordered  by  certain  grave  and  difcreet  mer- 
<^  chants  appointed  by  the  lord  mayor  of  the  city  of  London; 
«^  as  men  by  reafbn  of  their  experience  fitteft  to  underftand 
««  and  fpeedily  decide  thofe  caufes  :"  but  that  of  late  years 
divers  perfons  had  withdrawn  themfelves  from  that  courfe 
of  arbitration,  and  had  driven  the  affured  to  bring  feparate 
aftions  at  law  againft  each  alTurer :  it  therefore  enables  the  [  75  ] 
lord  chancellor  yearly  to  grant  a  {landing  commifiion  to  the 
judge  of  the  admiralty,  the  recorder  of  London,  two  doftors 
of  the  civil  law,  two  common  lawyers,  and  eight  merchants; 
any  three  of  which,  one  being  a  civilian  or  a  barrifter,  are 
thereby  and  by  the  ftatute  13  &  14  Car.  IL  c.  23.  empowered 
to  determine  in  a  fummary  way  all  caufes  concerning  policies 
of  affurance  in  London,  with  an  appeal  (by  way  of  bill)  to 
the  court  of  chancery.  But  the  jurifdiaion  being  fomewhat 
defeaive,  as  extending  only  to  London,  and  to  no  other 
aiTurances  but  thofe  on  merchandize  y,  and  \^  fuits  brought 
by  the  afftired  only,  and  not  by  the  infurers  %  no  fuch  com- 

^  I  V«nt.  66.     Salk,  146,  z  I  Sbow,  396. 

3-  Sty],  i66, 

6  3  miffion 
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miffion  has  of  late  years  iffued:  but  Infurance  caufes  are  now 
ufually  determined  by  the  verdi£l  of  ^i  ury  of  merchants,  and 
the  opinion  of  the  judges  in  cafe  oi  any  legal  doubts  ;  where- 
by the  decifion  is  more  fpeedy,  fatisfa6tory,  and  final:  though 
it  is  to  be  wifhed,  that  fome  of  the  parliamentary  powers  in- 
vefted  In  thefe  commiffioners,  efpecially  for  the  examination  of 
wltneffes,  either  beyond  the  feas  or  fpeedily  going  out  of  the 
kingdoms  could   at  prefent  be  adopted  by  the  courts  of 

Weltminfter-hall,  without  requiring  the  confent  of  parties. 

■  • 

IV.  The  court  of  the  marpalfea^  and  the  palace  court  at 
Weftminfter,  though  two  dlftina  courts,  are  frequently 
confounded  together.  The  former  was  originally  holdeu 
before  the  fteward  and  marfhal  of  the  king's  houfe,  and  was 
inftituted  to  adminifter  juftice  between  the  king's  domeftic 
fervants,  that  they  might  not  be  drawn  into  other  courts, 
and  thereby  the  king  lofe  their  fervice^.  It  was  formerly 
held  in,  though  not  a  part  of,  the  aula  regis'- \  and,  when 
that  was  fubdividcd,  remained  a  diftinft  jurifdidion  :  hold- 
ing plea  of  all  trefpaffes  committed  within  the  verge  of  the 
court,  where  only  one  of  the  parties  is  in  the  king's  domeftic 
fervice,  (in  which  cafe  the  inquefl:  fhall  be  taken  by  a  jury  of 
the  country,)  and  of  al!  debts,  contrafcs,  and  covenants,  where 
both  of  the  contraaing  parties  belong  to"^  the  roysl  houHiold  j 
and  then  the  inqueft  (hall  be  compofed  of  men  of  the  houf- 
C  76  ]  hold  only'^.  By  the  ftatute  of  13  Ric.  II.  ft.  i.  c.  3.  (in  af- 
firmance of  the  common  law  ^)  the  verge  of  the  court  in  this 
refpe£t  extends  for  twelve  miles  round  the  king's  place  of  re- 
fidence  ^  And,  as  this  tribunal  was  never  fubjeft  to  the  ju- 
rifdiaion  of  the  chief  judiciary,  no  writ  of  error  lay  from  it 

*  Star.  13  &  14  Car.  II.  c  22.  §  3-  the /m.t  regm,  or  privilege  of  the  king's 

l^  A  palace,    extended  ircm  his  palace  gate 

b   I  Buillr.  211.  to   the  dif^ance    of  three  miles,  three 

c  Fief.  /.  2.  c.  2.  furlongs,  three  acres,   nine  feer,   nine 

d  Ariic.fup.  cart.     2%  Ed^v.  I.   c.  3.  palms,  and  nine  barley  corns;  as  ap- 

Stat.  5  EdN^.'lII.  c.  2.      io£dw.  III.  pears    from  a  fragment  of   the  icxt^rf 

'   ^.  2.  c.  2.  Roffevfis  cited  ia  Dr.  Hicke's  cUJferlat. 

«  2lnft.  548.  epijloL  114. 

5  By  the  anticnt  Saxon  conflitution 

(though 


Ch.  6.  Wrongs*  yS 

(theugh  a  court  of  record)  to  the  king^s  bench,  but  only  to 
parliament  ^,  till  the  ftatutes  of  5  Edv/.  III.  c.  z,  and  10  Edw. 
III.  ft,  2.  c.  3.  which  allowed  fuch  writ  of  error  before  the 
king  in  his  place.  But  this  court  being  ambulatory,  and 
obliged  to  follow  the  king  in  all  his  progrefTes,  fo  that  by  the  " 
removal  of  the  houfliold,  aftions  were  frequently  difconti- 
nued  ^  and  uoubts  having  arifen  as  to  the  extent  of  it's  jurif- 
diftion  ',  king  Charles  I.  in  the  fixth  year  of  his  reign  by  his 
letters  patent  erefted  a  new  court  of  record,  called  the  curia 
palatli  or  palace  court ^  to  be  held  before  the  fteward  of  the 
houfhold  and  knight  marfhal,  and  the  fteward  of  the  court, 
or  his  deputy;  with  jurifdiftion  to  hold  plea  of  all  manner 
of  perfonal  anions  whatfoever,  which  (hall  arife  between  any 
parties  within  twelve  miles  of  his  majefty's  palace  at  White- 
hall*^. The  court  is  now  held  once  a  week,  together  with 
the  antient  court  of  marflialfea,  in  the  borough  of  South- 
wark :  and  a  writ  of  error  lies  from  thence  to  the  court  of 
king's  bench.  But  if  the  caufe  is  of  any  confiderabJe  con- 
fequence,  It  is  ufually  removed  on  it's  firft  commencement, 
together  with  the  cuftody  of  the  defendant,  either  into  the 
king's  bench  or  common  pleas,  by  a  writ  of  habeas  corpus  cum 
caufa:  and  the  inferior  bufmefs  of  the  court  hath  of  late  years 
been  much  reduced,  by  the  new  courts  of  confcience  ere£led 
in  the  environs  of  London ;  in  confideration  of  which  the 
four  counfel  belonging  to  thefe  courts  had  falaries  granted 
them  for  their  lives  by  the  ftatute  23  Geo.  II.  c.  ^27. 

V.  A  FIFTH  fpecies  of  private  courts  of  a  limited,  though  [  77  ] 
extenfive,  jurlfdlftion  are  thofe  of  the  principality  of  Wales  ; 
which,  upon  it's  thorough  reducSlion,  and  the  fettling  of  it's 
polity  in  the  reign  of  Henry  the  eighth  ^,  were  erefted  all  over 
the  country  5  principally  by  the  ftatute  34  &  35  Hen.  VIII. 
c.  26.  though  much  had  before  been  done,  and  the  way  pre- 
pared by  the  ftatute  of  Waks,  12  Edw.  I.  and  other  ftatutes. 
By  the  ftatute  of  Henry  the  eighth  before-mentioned,  courts-^ 

e  I  Bulftr.2ii.     10  Rep.  79.  ^  i  Sid,  180.     Salk.  439. 

^  F.  N.  B.  241.     2  laft.  548.  \  See  vol.  I.  introd.  §  4, 

'   I  Bulilr-  20S. 

G  4  baron, 
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baron,  hundred,  and  county  courts  are  there  eftabliflied  as  m 
England.  A  fefllon  is  alfo  to  be  held  twice  in  every  year  iu 
each  county,  by  judges"^  appointed  by  the  king,  to  be  called 
the  great  feflions  of  the  feveral  counties  in  Wales:  in  which 
all  pleas  of  real  and  perfonal  actions  (hall  be  held,  with  the 
fame  form  of  procefs  and  in  as  ample  a  manner  as  in  the  court 
of  common  pleas  at  Weftminfter":  and  writs  of  error  (hall  lie 
from  judgments  therein  (it  being  a  court  of  record)  to  the  court 
of  king's  bench  at  Weftminfter.  But  the  ordinary  original 
writs  of  procefs  of  the  king's  courts  at  Weftminfter  do  not  run 
into  the  principality  of  Wales*':  though  procefs  of  execution 
docsP;  as  do  alfo  prerogative  writs,  as  writs  of  certiorari^ 
quo  miniiSy  mandamusy  and  the  like  ^.  And  even  in  caufes  be- 
tween fubje<3:  and  fubjefl:,  to  prevent  injuftice  through  family 
factions  or  prejudices,  it  is  held  lawful  (in  caufes  of  freehold 
at  leaft,  and  it  is  ufual  in  all  others)  to  bring  an  adlion  in  the 
Englifh  courts,  and  try  the  fame  in  the  next  Englifli  county 
adjoining  to  that  part  of  Wales  where  the  caufe  arifes  *■,  and 
"wherein  the  venue  is  laid.  But  on  the  other  hand,  to  prevent 
trifling  and  frivolous  fuits  it  is  ena£led  by  ftatute  13  Geo, 
III.  c.  ^l,  that  in  perfonal  actions,  tried  in  any  Engllfl^ 
county,  where  the  caufe  of  a£lion  arofe,  and  the  defendant 
refides  in  Wales,  if  the  plaintiff  fhall  not  recover  a  verdift  for 
ten  pounds, he  fhall  be  nonfuited  and  pay  the  defendant's  cofts, 
unlefs  it  be  certified  by  the  judge  that  the  freehold  or  title 
came  principally  in  queftion,  or  that  the  caufe  was  proper  to 
II  78  ]  be  tried  in  fuch  Englifli  county.  And  if  any  tranfttory  adlion, 
the  caufe  whereof  arofe  and  the  defendant  is  refident  in 
Wales,  fhall  be  brought  in  any  Englifh  county,  and  the  plain- 
tiff fhall  not  recover  a  verdift  for  ttn  pounds,  the  plaintiiF 
fliall  be  nonfuited,  and  fhall  pay  the  defendant's  cofts,  de- 
du£ling  thereout  the  fum  recovered  by  the  verdi£l. 


^  Stat.  18  Eliz.   c.  8,  «>  2t  Roll.  Rep.  141, 

o  See,  for  fanher  regulation  of  the         P  2   Bulftr.    156.      2    Saund.    193. 

pra6lice  of  thefe  courts,  ftat.  5  Eliz.  Raym.  206. 

C  25.  8  Eliz.  c.  20.  8  Geo.  I.  c.  25.  §  6.         s  Cro.  Jac.  484. 

6  (5eo.  11.  c.  J4.     13  Geo.  III.  c.  51.         r  Vau^h.  413.     Hard.  6£>. 
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VI.  The  court  of  the  duchy  chamber  of  Lancafter  is  an- 
other fpecial  jurifdiaion,  held  before  the  chancellor  of  the 
duchy  or  his  deputy,  concerning  all  matter  of  equity  relating 
to  lands  holden  of  the  king  in  right  of  the  duchy  of  Lancaf- 
ter ^  :  which  is  a  thing  very  diftin£t  from  the  county  palatine, 
(which  hath  alfo  it's  feparate  chancery,  for  fealing  of  writSj 
and  the  like  %)  and  comprizes  much  territory  which  lies  at  a 
vafl:  diftance  from  it;  as  particularly  a  very  large  dift  rid  fur- 
rounded  by  the  city  of  Weftminfter.  1  he  proceedings  in 
this  court  are  the  fame  as  on  the  equity  fide  in  the  courts  of 
exchequer  and  chancery  ^ ;  fo  that  it  feems  not  to  be  a  court 
of  record :  and  indeed  it  has  been  holden  that  thofe  courts 
have  a  concurrent  jurifdi£lion  with  the  duchy  court^  and 
may  take  cognizance  of  the  fame  caufes  ^* 

VII.  Another  fpecies  of  private  courts,  which  are  of  a 
limited  local  jurifdidion,  and  have  at  the  fame  time  an  ex- 
clufive  cognizance  of  pleas,  in  matters  both  of  law  and 
equity  v,  are  thofe  which  appertain  to  the  counties  palatine 
of  Chefter,  Lancafter,  and  Durham,  and  the  royal  franchife 
of  Ely  w.  In  all  thefe,  as  in  the  principality  of  Wales,  the 
king's  ordinary  writs,  iffuing  under  the  great  feal  out  o£ 
chancery,  do  not  run ;  that  is,  they  are  of  no  force.  For, 
as  originally  MJura  regalia  were  granted  to  the  lords  of  thefc 
counties  palatine,  they  had  of  courfe  the  fole  adminiftration 
of  juftice,  by  their  own  judges  appointed  by  themfelves  and 
not  by  the  crown.  It  would  therefore  be  incongruous  for  the 
king  to  fend  his  writ  to  direfl  the  judge  of  another's  court  in 
what  manner  to  adminlfter  juftice  between  the  fuitors.  But 
when  the  privileges  of  thefe  counties  palatine  and  franchifes 
were  abridged  by  ftatute  27  Hen.  VIIL  c.  24.  it  was  alfo  en- 
aded,  that  all  writs  and  procefs  (hould  be  made  in  the  king's  [  79  j 
name,  but  ftiould  be  tejh'd  or  witnefled  in  the  name  of  the 
owner  of  the  franehife.  Wherefore  all  virrits,  whereon  adions 

^  Hob.  77.      2  Lev.  24.  u   r   Chan.    Rep.    55.      Toth.   i.}.5, 

«   I  Ventr.  257.  Hard.  171. 

*  4^"^'  20^.  V  4lnft.  213.218.  Finch.  R.  45s, 

w  See  vol  i.  intiod.  §  4. 

8  are 


yg  Private  Book  III. 

are  foimdecl,  and  which  have  current  authority  here,  muftbe 
under  the  feal  of  the  refpeaive  franchifes ;  the  two  former  of 
which  are  now  united  to  the  crown,  and  the  two  latter  under 
the  government  of  their  federal  bifhops.     And   the  judges 
of  affife,  who  fit  therein,  fit  by  virtue  of  a  fpecial  commiffiou 
from  the  owners  of  the  feveral  franchifes,  and  under  the  feal 
thereof;  and  not  by  the  ufual  commiiTion  under  the  great  feal 
of  England.     Hither  aUb  may  be  referred  the  courts  of  the 
cinque  ports,  or  five  moft  important  havens,  as  they  formerly 
were    efteemed,  in    the    kingdom;  viz.  Dover,    Sandwich, 
Romney,  Hafthigs,  and  Hythe ;  to  which  Winchelfey  and  Rye 
have  been  fince  added:    which  have  alfo  fimilar  franchifes 
in  many  refpe6ls  ^  with  the  counties  palatine,  and  particularly 
an  exclufive  jurifdldion,  (before  the  mayor  and  jurats  of  the 
ports,)  in  which  exclufive  jurifdiaion  the  king's  ordinary 
writ  does  not  run,     A  writ  of  error  lies  from  the  mayor  and 
jurats  of  each  port  to  the  lord  warden  of  the  cinque  ports y  m 
his  court  of  Shepway;  and  from  the  court  of  Shep-vay  to  the 
king's  bench  y.     So  likewife  a  writ  of  error  lies  from  all  the 
other  jurifdiflions  to  the  f^ane  fupreme  court  of  judicature  S 
as  an  enfign  of  fuperiority  referved  to  the  crown  at  the  ori- 
ginal creation  of  the  franchifes.    And  all  prerogative  writs 
(as  thofe  of  habeas  corpus,  prohibition,   certiorari,  and  man- 
damus) may  iffue  for  the  fame  reafon  to  all  thefe  exempt 
jurifdiaion^  ^ ;  becaufe  the  privilege,  that  the  king's  writ  runs 
not,  mull  be  intended  between  party  and  party,  for  there  can 
be  no  fuch  privilege  againft  the  king  ^. 

VIII.  The  ftannary  courts  in  Devonfhire  and  Cornwall, 
for  the  adminiilration  of  jullice  among  the  tinners  thereim 
are  aifo  courts  of  record,  but  of  the  fame  private  and  exclu-^ 
five  nature.  They  are  held  before  the  lord  warden  and  his 
fubftitutes,  in  virtue  of  a  privilege  granted  to  the  workers  In 
[  80  ]  ^^*e  tinmines  there,  to  fue  and  be  fued  only  in  their  own 

V  X  Sid.  166.  vis.  62.     4  I^^-  3^-  -H-  ^iS. 
yjenk.  71.     I)yvp\fyts  des  courts,  t.         ^   1  Sid.  92. 
hank  i^  roy,      i  Sid.  ?  56.  ^  Cra.  jac.  543. 

2  Bro.  Abr.  t.  error*  74-  ^^'^'     ^*" 
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courts,  that  they  may  not  be  drawn  from  then-  bufiiiefs, 
which  is  highly  profitable  to  the  public,  by  attending  their 
lawfuitsin  other  courts  ^.  The  privileges  of  the  tinners  arc 
confirmed  by  a  charter,  33  Edw.  I.  and  fully  expounded  by 
a  private  flatutc^,  50  Edw.  III.  whicl)  has  fince  been  ex- 
plained by  a  public  aft,  16  Car.  I.  c.  15.  What  relates  to 
our  prcfent  purpofe  is  only  this :  that  all  tinners  and  labour- 
ers in  and  about  the  ftannaries  (hall,  during  the  time  of  their 
working  therein  bona  fidey  be  privileged  from  fiiits  of  other 
courts,  and  be  only  impleaded  in  the  ftannary  court  in  all 
matters,  excepting  pleas  of  land,  life,  and  member.  No 
writ  of  error  lies  from  hence  to  any  court  in  Vf  eftminRer- 
hall ;  as  was  agreed  by  all  the  judges  ^  in  4  Jac.  I.  But  aa 
appeal  lies  from  the  fteward  of  the  court  to  the  under-wardenj 
and  from  him  to  the  lord-warden ;  and  thence  to  the  privy 
council  of.the  prince  of  Wales,  as  duke  of  Cornwall  %  when 
he  hath  had  livery  or  inveftiture  of  the  fame  ^.  Aud  froia 
thence  the  appeal  lies  to  the  king  himfelf,  in  the  laft  refort^, 

IX.  The  feveral  courts  within  the  city  of  London  ^,  and 
other  cities,  boroughs,  and  corporations  throughout  the  king- 
dom, held  by  prefcription,  charter,  or  ad  of  parliament,  arc 
alfo  of  the  fame  private  and  limited  fpecies.  It  would  exceed 
the  defign  and  compafs  of  our  prefent  inquiries,  if  I  were 
to  enter  into  a  particular  detail  of  thefe,  and  to  examine  the 
nature  and  extent  of  their  feveral  jurifdi£lions.  It  may  in 
general  be  fuiTicient  to  fay,  that  they  arofe  originally  from 
the  favour  of  the  crown  to  thofe  particular  diftrids,  wherein 
we  find  them  erected,  upon  the  fame  principle  that  hundred- 
courts,  and  the  like,  were  eftabliihed-,  for  the  convenience  of 
the  inhabitants,  that  they  may  profecute  their  fuits,  and  re- 

c  4lnft.  zyz,  error  lies  to  the  court  ofkujlings,  before 

d  See  this  at  length  in  4lnfl-.  23^.  the  mnyar,  leroider,  ar.d  Oieriifs;  and 

4  Inft.  23  r,  from  thence  to  juflices  appointed  hj  the 

Ihid,  230.  kii'g's  commi(Son,  who  ufed  to  fit  iii 

e  sBuUl.   i?3.  the    church    of    St.    Martin  le  graml 

^  Doderidge  hifl,  of  Corinv.  94.  (F.  N.B,  32.)   And  from  the  judgment 

^  The  chief  of  thofe  in    London  are  of  thofe  juftices  a  writ  of  error  lies  im- 

thejherifs  courts,  holden  before  their  mediately  tp  the  houfe  of  lords. 

lieward  or  judge  j  from  which  a  writ  of 

celve 
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ctir^  juftice  at  Iiome  :  that,  for  the  mofl  part,  the  courts  at 
Weftminfter-hall  have  a  concurrent  jurifdiclion  with  thefe, 
©r  elfe  a  fuperintendency  over  them  •^;  and  are  bound  by  the 
fiatute  19  Geo.  ill.  c.  70.  to  give  affiftaiace  to  fuch  of  them 
as  are  courts  of  record,  by  Iffuing  writs  of  execution,  where 
the  perfon  or  e£Fe£ls  of  the  defendant  are  not  within  the  in- 
ferior jurlfdiclion :  and  that  the  proceedings  in  thefe  fpecial 
courts  ought  to  be  according  to  the  courfe  of  the  common 
law,  unlefs  otherwife  ordered  by  parliament ;  for  though  the 
king  may  ere6l  new  courts,  yet  he  cannot  aher  the  eftabiflied 
courfe  of  law* 

But  there  is  one  fpecies  of  courts,  conftltuted  by  a£t  of 
parliament,  m  the  city  of  London  and  other  trading  anH 
populous  dlftricl's,  which  in  their  proceedings  fo  vary  from 
the  courfe  of  the  common  law,  that  they  may  deferve  a  more 
particular  confideration.  I  mean  the  courts  of  requeRs,  or 
courts  of  confcience,  for  the  recovery  of  fmall  debts.  The 
firft  of  thefe  was  eftabiifned  in  London,  fo  early  as  the  reign 
oi  Henry  the  eighth,  by  an  aft  of  their  common  council » 
which  however  was  certainly  infufiicient  for  that  purpofe  and 
illegal,  till  confirmed  by  ftatute  3  Jac.  L  c.  15.  which  has 
fince  been  explained  and  amended  by  ftatute  14  Geo.  IL 
c.  10.  The  conftitution  is  this:  two  aldermen,  and  four 
l^  $2  ]  commoners,  fit  twice  a  week  to  hear  all  caufes  of  debt  not 
exceeding  the  value  of  forty  {hillings  ;  which  they  examine 
in  a  fummary  way,  by  the  oath  of  the  parties  or  other  wit- 
fiefles,  and  make  fuch  order  therein  as  is  confonant  to  equity 
and  good  confcience.  The  time  and  expenfe  of  obtaining 
this  fummary  redrefs  are  very  inconfiderable,  which  make  it 
a  great  benefit  to  trade;  and  thereupon  divers  trading  town^ 
and  other  diftri6ls  have  obtained  actsof  parliament,  for  efta- 
blifliing  in  them  courts  of  confcience  upon  nearly  the  faane 
plan  as  that  in  the  city  of  London  {2), 

J  Salk.  T44.  263. 

(2)   By  the  25  Geo.  IIL  c.  45,  awd  26  Geo.  III.  c.  38.  no 
debtor  or  defeudaat,  in  any  court  for  the  recovery  of  fmall  debts, 

wher-e 
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The  anxious  defire  that  has  been  {hewn  to  obtain  thefe 
feveral  ads,  proves  clearly  that  the  nation  in  general  is  trulf 
fenfible  of  the  great  inconvenience  arifing  from  the  difufe  o£ 
the  antient  county  and   hundred   courts 5  wherein  caufes  of 
this  fmall  value  were   always  formerly  decided,  with  very 
little  trouble  and  expenfe  to  the  parties.  But  it  is  to  be  feared, 
that  the  general  remedy  which  of  late  hath  been  princi- 
pally applied  to  this  inconvenience  (the  erefting  thefe  new 
jurifdiaions)   may  itfelf  be  attended  in  time  with   very  ill 
confequences:  as  the  method  of  proceeding  therein  is  entirely 
in  derogation  of  the  common  law  ;  as  their  large  difcretionary 
powers  create  a  petty  tyranny  in  a  fet  of  {landing  commif- 
fioners  ;   and   as   the  difufe  of  the  trial  by  jury  may  tend  to 
e(li;ange  the  minds  of  the  people  from  that  valuable  preroga- 
tive of  Englilhmen,  which  has  already  been  more  than  fuffi- 
ciently  excluded  in  many  inftances.     How  much  rather  is  it 
to  be  wiflied,  that  the  proceedings  in  the  county  and  hundred 
courts  could  again  be  revived,  v/ithout  burthening  the  free-       -  ' 
holders  with   too  frequent   and  tedious  attendances;  and  at 
the  fame  time  removing  the  delays  that  have  infenfibly  crept  [  83  J 
into  their  proceedings,  and  the  power  that  either  party  have 
of  transferring  at  pleafure  their  fuits  to  the  courts  at  Weft« 
minlter !   And  we  may  with  fatisfadion  obferve,  that  this 
experiment  has  been  adually  tried,  and  has  fucceeded  in  the 
populous  county  of  Middlefex  ;  which   might  ferve  as  an 
example  for  others.     For  by  ftatute  23  Geo.  11.  c.  33.  it  is 
enafted,    i.  That  a  fpecial  county  court  (hould  be  held,  at 
leaft  once  a  m.onth,  in  every  hundred  of  the  county  of  Middle- 
fex, by  the  county  clerk.   2.  That  twelve  freeholders  of  that 
hundred,  qualified  to  ferve  on  juries,  and  ftruck  by  the  flieriff. 


where  the  debt  does  not  exceed  twenty  {hillings,  (hall  be  committed 
to  prifori  for  more  than  twenty  days,  and  if  the  debt  does  not  ex- 
ceed  forty  fliillings,  for  more  than  forty  days;  unlefs  it  be  proved 
to  the  fatisfaaion  of  the  court,  that  he  has  money  or  goods\vhich 
he  fraudulently  conceals,  and  in  the  firft  cafe  the  imprifonment  may 
be  eiitended  to  thirty  dzjs^  and  in  the  latter  to  fixty. 
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fhullbe  fuinmoned  to  appear  at  fuch  court  by  rotation-,  fo  as 
none  fhali  be  fummoned  oftener  than  once  a  year.  3.  That 
in  all  caufes,  not  exceeding  the  value  of  forty  flnDing^s,  the 
county  clerk  and  twelve  fuitors  lliall  proceed  in  a  furnmary 
way,  examining  the  parties  and  witneffes  on  oath,  without  the 
formal  procefs  antient^y  ufed :  and  (liall  make  fuch  order  there- 
in as  they  (liall  judge  agreeable  to  confcience.  4.  That  no 
plaints  fnall  be  removed  out  of  this  court,  by  any  procefs  what- 
foever;  but  the  determination  herein  fliall  be  final.  5.  That  if 
any  aclion  be  brought  in  any  of  the  fuperior  courts  againft  a 
perfon  refident  in  Midd'efex,  for  a  debt  or  contraft,  upon  the 
trial  v^hereof  the  jury  (hall  find  lefs  than  40/.  damages,  the 
plaintiff  fhall  recover  no  cofts,  but  fhall  pay  the  defendant 
double  cofts ;  unlefs  upon  fome  fpeciai  clrcumftances,  to  be 
certified  by  the  judge  who  tried  it.  6.  Laftly,  a  table  of  very 
moderate  fees  is  prefcrlbed  and  fet  down  in  the  aft ;  which 
are  not  to  be  exceeded  upon  any  account  whatfoevcr.  This  is 
a  plan  entirely  agreeable  to  the  conftitution  and  genius  of  the 
nation  :  calculated  to  prevent  a  multitude  of  vexatious  actions 
in  the  fuperior  courts,  and  at  the  fame  time  to  give  honeft 
creditors  an  opportunity  of  recovering  fmali  fums  ;  which 
now  they  are  frequently  deterred  from  by  the  expenfe  of  a 
fuit  at  law:  a  plan  which,  one  would  think,  wants  only  to 
be  generally  known,  in  order  to  it's  unlverfal  reception. 

X.  There  is  yet  another  fpecies  of  private  courts,  which 
I  mull:  not  pafs  over  in  filence  :  viz.  the  chancellor's  courts 
in  the  two  unlverfities  of  England.  Which  two  learned 
bodies  enjoy  the  fole  jurifdidion,  in  exclufion  of  the  king's 
[  84  ]  courts,  over  all  civil  adions  and  fuits  whatfoever,  when  a 
fcholar  or  privileged  perfon  is  one  of  the  parties ;  excepting 
in  fuch  cafes  where  the  right  of  freehold  is  concerned.  And 
thefe  by  the  univcrfity  charter  they  are  at  liberty  to  try  and 
determine,  either  according  to  the  common  law  of  the  land, 
or  according  to  their  own  local  cuftoms,  at  their  difcretioxX', 
which  has  generally  led  them  to  carry  on  their  procefs  in  a 
courfe  much  conformed  to  the  civil  law,  for  reafons  fuffici- 
cntly  explained  in  a  former  volume  ^. 

k  Vol.  L  introd.  §  i. 

These 
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The3E  privileges  were  granted,  that  the  ftudents  nifght 
not  be  diftraded  from  their  ftudies  by  legal  procefs  from  dif- 
tant  courts,  and  otlier  forenfic  avocations.     And  privileges  of 
this  kind  are  of  very  high  antiquity,  being  generally  enjoyed 
by  all  foreign  univerfities  as  well  as  our  own,  in  confequence 
(I  apprehend)  of  a  conititution  of  the  emperor  Frederick, 
A,D.  1158^     But  as  to  England  in  particular,  the  oldeft 
charter  that  I  have  fcen,  containing  this  grant  to  the  univer- 
fity  of  Oxford,  was  28  Hen.  III.  A,  D.  1 244.  And  the  fame 
privileges  were  confirmed  and  enlarged  by  almoil  every  fuc- 
ceeding  prince,  down   to   king  Henry   the    eighth ;  in   the 
fourteenth  year  of  whofe  reign  the  largeft  and  moft  extenfivc 
charter  of  all  was  granted.     One  fimilar  to  which  was  after- 
wards granted  to  Cambridge  in  the  third  year  of  queen  Eliza- 
beth.   But  yet,  notwithftanding  thefe  charters,  the  privileges 
granted  therein,  of  proceeding  in  a  courfe  different  from  the 
^aw  of  the  land,    were  of  fo  high  a  nature,  that  they  were 
held  to  be  invalid  ^  for  though   the  king  might  ereft  new 
courts,  yet  he  could  not  alter  the  courfe  of  law  by  his  letters 
patent.     Therefore  in  the  reign  of  queen  Elizabeth  an  aft  of 
parliament  was  obtained  '%  confxrming  al/  the  charters  of  the 
two  univerfities,  and  thofe  of  14  Hen.  VIII.  and  3  Eiiz.  by 
name.     Which  i/ej}d  aa,  as  fir  Edward  Coke  entitles  it  % 
eftablifhed  this  high  privilege  without  any  doubt  or  oppofi- 
tion  "^ :  or,  as  fir  Matthew  Hale  p  very  fully  exprefTes  the  fenfe 
of  the  common  law  and  the  operation  of  the  a£l  of  parlia-  [  8r  "^ 
ment,  «^  although   king    Henry   the  eighth,    14^.  i?, ////, 
"  granted  to  the  univerfity  a  liberal  charter,  to  proceed  ac- 
"  cording  to  the  ufe  of  the  univerfity ;  Wz.  by  a  courfe  much 
^'  conformed  to  the  civil  law ;  yet  that  charter  had  not  been 
*'  fuiHcient  to  have  v/arranted  fuch  proceedings  without  the 
"  help  of  an  aft  of  parliament.     And   therefore  in  13  Eliz. 
^^  an  aa  pafTed,  whereby  that  charter  was  in  eiFeft  enaded; 
"  and  it  is  thereby  thi^t  at  this  day  they  have  a  kind  of  civil 
*^  law  procedure^  even  in  matters  that  are  of  themfelves  of 

^  Cod  4  fd.  13.  '  o  j^^],,  eeP.t.  a.  pi.  g?.     Cent.  3. 

^  II  Eliz.  c„  29.  p].  33,.  Hard.  s-o4.     Godbolt.  2or. 

3  4lnft.  227,  p  Khl.  C.L.  53. 

3  <^  comm.on 
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**  common  law  cognizance,  where  either  of  the  parties  is 
•*  privileged." 

This  privilege,  fo  far  as  it  relates  to  civil  caufes,  is  exer- 
cifed  at  Oxford  in  the  chancellor's  court,;  the  judge  of  which 
is  the  vice-chancellor,  his  deputy,  or  aflcflbr.  From  his 
fentence  an  appeal  lies  to  delegates  appointed  by  the  congre- 
gation ;  from  thence  to  other  delegates  of  the  houfe  of  con- 
vocation ;  and  if  they  all  three  concur  in  the  fame  fentence 
it  is  final,  at  leaft  by  the  ftatutes  of  the  univerfity  ^,  accord- 
ing to  the  rule  of  the  civil  law  ^  But,  if  there  be  any  dif- 
cordance  or  variation  in  any  of  the  three  fentences,  an  appeal 
lies  in  the  laft  refort  to  judges  delegates  appointed  by  the 
crown  under  the  great  feal  in  chancery. 

I  HAVE  now  gone  through  the  feveral  fpecies  of  private, 
or  fpecial  courts,  of  the  greateft  note  in  the  kingdom,  infti- 
tuted  for  the  local  redrefs  of  private  wrongs  •,  and  muft,  in 
the  clofe  of  all,  make  one  general  obfervation  from  fir  Ed- 
ward Coke  ^ :  that  thefe  particular  jurifdidions,  derogating 
from  the  general  jurifdiftion  of  the  courts  of  common  law,,.- 
are  ever  ftridly  reftrained,  and  cannot  be  extended  farther 
than  the  exprefs  letter  of  their  privileges  will  moft  explicitly 
warrant. 

1  TiL  zu  §  19.  ^  Cod.  7'  70*  I-  '  ^  ^"^-  54S- 
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CHAPTER    THE    SET'^ENTII. 

OF  THE  COGNIZANCE  of  PRIV  ITE 
WRONGS. 


^y  E  are  noxv  to  proceed  to  the  cognizance  of  private 
_  wrongs;  that  is,  to  confider  in  which  of  the  vaft 
vanety  of  courts,  „)entioned  in  the  three  preceding  chapters, 
every  poffible  .njury  that  can  be  offered  to  a  man's  perfon  or 
property  is  certain  of  meeting  with  redrefs. 

.  The  authority  of  the  feveral  courts  of  private  and  fpecial 
jur,fd.a.on,  or  of  what  wrongs  fuch  courts  have  cognizance, 
was  neceflanly  remariced  as  thofe  refpedive  tribunals  were 
enumerated  ;  and  therefore  need  not  be  here  again  repeated : 
wh.ch  will  confine  our  prefent  inquiry  to  the  cognizance  of 
cml  mjunes  m  the  feveral  courts  of  public  or  general  jurif- 
d:a,on.  And  the  order,  in  which  I  fhall  puLe  this  in- 
qu«-y  wnl  be  by  fhewing;  i.  What  adions  may  be  brought, 
or  what  n^juries  remedied,  in  the  ecclefiaftical  courts! 
2.  What  m  the  military.  3.  What  in  the  maritime.  And 
4.   What  m  the  courts  of  common  law. 

Ano,  with  regard  to  the  three  firft  of  thefe  particulars,  I 
muft  beg  leave  not  fo  much  to  confider  what  hath  at  any  time 
been  cla:^ed  or  pretended  to  belong  to  their  jurifdidi^n,  by 
he  officers  and  judges  of  thofe  .ref,,eaive  coirts ;  but  4al 
the  common  law  alk.os  and  permits  to  be  fo.  F^r  thefle 
centrical  tribunals  (which  are  principally  guided  bytt 
rules^oftl.  imperial  ,„d  canon  laws)  a'  thVfubfift  and  arc 
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mltted  m  England,  not  by  any  right  of  thch"  own  »,  hut  upon 
bare  fufFcrance  and  toleration  from  the  municipal  laws,  mufl 
have  recourfe  to  the  laws  of  that  country  wherein  they  arc 
thus  adopted,  to  be  informed  how  far  their  jurifdidlion  ex- 
tends, or  what  caufes  are  permitted,  and  what  forbidden,  to 
be  difcuffed  or  drawn  in  queftion  before  thcni.     It  matters 
not  therefore  what  the  pandefts  of  Juftinian,  or  the  decretals 
of  Gregory  have  ordamed.     They  are  here  of  no  more  m- 
trinfic  authority  than  the  laws  of  Solon  and  Lycurgus :  cu- 
rious perhaps  for  their  antiquity,  refpcdable  for  their  equity, 
and  frequently  of  admirable  ufe  in  illuRrating  a  point  of  hif- 
tory.     Not  is  it  at  all  material  in  what  light  other  nations 
may  confider  this  matter  of  jurifdiilion .     Every  nation  mult 
and  will  abide  by  it's  own  municipal  laws  ;  which  various 
accidents  confpire  to  render  different  in  almolt  every  country 
in  Europe.     We  permit  fome  kinds  of  fuits  to  be  of  ecclefi- 
aftical  cognizance,  which  other  nations  have  referred  entirely 
to  the  temporal  courts;  as  concerning  wills  and  fucceffiona 
to   inteftates'  chattels:  and  perhaps  we  may,  in  our  turn, 
prohibit  them  from  interfering  in  fome  controverfies,  which 
on  the  continent  may  be  looked  upon  as  merely  fpirhual.    In 
fhort,  the  common  law  of  England  is  the  one  uniform  rule 
to  determine  the  jurlfdiftion  of  our  courts:  and,  if  any  tri-  - 
bunals  whatfoever  attempt  to  exceed  the  limits  fo  prefcribed 
them,  the  king's  courts  of  common  law  may  and  do  prohi- 
bit them  •,  and  in  fome  cafes  punifli  their  judges  "., 

Having  premifed  this  general  caution,  I  proceed  now  to 
confider, 

I.  The  wrongs  or  hijuries  cognizable  by  the  ecclefiafticaV 
courts.  I  mean  fuch  as  are  offered  to  private  perfons  or  in- 
dividuals ;  which  are  cognizable  by  the  ecclefiaftical  court, 
not  for  reformation  of  the  offender  himfelf  or  party  injuring 
(profalute  animae,  as  is  the  cafe  with  immoralities  in  general, 
when  unconneaed  with  private  injuries),  but  for  the  fake  of 
the  party  ittjured,  to  make  him  a  fatisfaftion  and  redrefs  for 

>  See  ^■«l.  I.  introd.  ^  i.  "  Hal.  Kiil.  C.  L.  -c.  t. 

the 
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the  damage  which  lie  has  faftained.  And  thefe  I  ihail  re- 
duce  under  three  general  heads  ;  of  caufes  pecuniary^  caufes 
mairimonial^  and  caufes  tejlamejitary. 

I.  Pecuniary  caufes,  cognizable  m  the  ecclefiaftical 
courts,  are  fuel:  as  arife  either  from  the  withholding  ecck- 
fuflical  dues,  or  the  doing  or  neglefting  fome  aft  relating  to 
the  church,  whereby  fome  damage  accrues  to  the  plaintiff; 
towards  obtaining  a  fatisfaftion  fot  which  he  is  permitted  to 
inftitute  a  fuit  in  the  fpiritual  court. 

The  principal  of  thefe  is  the  fubtraftion  or  withliolding 
of  tithes  from  the  parfon  or  vicar,  whether  the  former  be  a 
clergyman  or  a  lay  appropriator  ^  But  herein  a  diftinftion 
muft  betaken:  for  the  ecclefiaftical  courts  have  nojurifdic- 
tion  to  try  the  r/^Zv^  of  tithes  unlefs  between  fpiritual  perfons^; 
but  in  ordinary  cafes,  between  fpiritual  men  and  lay  men, 
are  only  to  compel  the  payment  of  them,  when  the  right  is 
not  difputed  ^.  By  the  ftatute  or  rather  writ  ^  of  circnmfpecle 
agatis^  it  is  declared  that  the  court  chriftian  fliall  not  be 
prohibited  from  holding  plea^  «/  reBor  petat  verfns  parochia^ 
<^  9J0S  oblatmtes  et  decimas  dchitas  et  ccnfuctas :"  fo  that  if  any 
difpute  arifes  whether  fuch  tithes  be  due  and  accujlomedy  this 
cannot  be  determined  in  the  ecclefiaftical  court,  but  before 
the  king's  courts  of  the  common  law;  as  fuch  queftion  af- 
fe£ls  the  temporal  inheritance,  and  the  determination  mufl 
bind  the  real  property.  But  where  the  right  docs  not  come 
irlto  queftion,  but  only  t\\Q  facly  whether  or  no  the  tiihes 
allowed  to  be  due  are  really  fubtrafted  or  withdrawn,  this  is 
a  tranfient  perfona!  injury,  for  which  the  remedy  m.ay  pro- 
perly be  had  in  the  fpiritual  coivrt ;  viz,  the  recovery  of  the 
tithes,  or  their  equivalent.  By  ftatute  2  &  3  Edw.  VI.  c.  13. 
it  is  ena£ted,  that  if  any  perfon  fhali  carry  off  his  predial 
tithes  {viz.  of  corn,  hay,  or  the  like)  before  the  tenth  part 

c  Stat.  51  Hen.  VII L  c,  7.  f  See    Barrington.    123.      sPryn, 

d  a  Roll.  Abr.  309,  310,   Bro.  Ahr.  Rec.  336. 

L  jur-fiiai  m.2s.  s    1 3  Edw.  I,  i\,  4.  or  rather,  9  Edw. 

•^   z  Inft,  364.  4«9,  490,  ir. 
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is  duly  fet  forth,  or  agreement  is  made  with  the  proprietor,  ox 
fliall  wllilngiy  withdraw  his  tithes  of  the  fame,  or  fhall  ftop 
or  hirxder  the   proprietor  of  the   tithes  or  his   deputy  from 
viewing  or  carrying  them  away  -,  fuch  offender  fhall  pay  double 
the  vake  of  tiie  tithes,  with  coils,  to  be  recovered  before 
the  ecclefiaftical   judge,  according  to  the  king's  ecclefiaftical 
laws.  By  a  former  ciaufe  of  the  fame  ftatute,  the  treble  value 
of  the  tithes,  fo  fubtraded  or  withheld,  may  be  fued  for  in 
the  temporal  courts,  which  is  equivalent  to  the  double  value 
to  be  fued  for  in  the  ecclefiafticaL     For  one  may  fue  for  and 
recover  in  the  ecclefiaftical  courts  the  tithes  themfelves,  or  a 
rccompenfe  for  them,  by  the  antient  law  ;  to  which  the  fuit 
for  the  double  value  is  fuperadded  by  the  ftatute.     But  as  no 
fuit  lay  in  the  temporal  courts  for  the  fubtradion  of  tithes 
themfelves,  therefore  the   ftatute  gave  a  treble  forfeiture,  if 
fued  for  there  i  in  order  to  make  the  courfe  of  juftice  uniform, 
by  giving  the  fame  reparation  in  one  court  as  in  the  other  ^'  ( i )« 
However  it  now  feldoi,ii  happens  that  tithes  are  fued  for  at  all 
in  the  fpiiitual  court;  for  if  the  defendant  pleads  any  cuftom, 
modus,  compofition,  or  other  matter  whereby  the  right  of 
tithing  is  called  in  queftion,  this  takes  it  out  of  the  jurifdic- 
tion  o^f  the  ccclefraftkal  judges-,  for  the  law  will  not   fufFer 
the  exiftence  of  fuch  a  right  to  be  decided  by  the  fentence  of 
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( I )  The  ftatute  enaas,  that  every  perfou  fhall  juftly  divide,  fet 
out,  yield,  and  pay  all  manner  of  predial  tithes  in  fuch  ii^anner  as 
they  have  been  of  right  yielded  and  paid  within  forty  years,  or  of 
right  or  cuftom  ought  to  have  been  paid,  before  the  making  oi 
that  aa,  under  the  fo^rfciture  of  treble  valie  of  the  tithes  fo  carried. 
away.__And  in  an  aaion  upon  this  ftatute,  in  which  the  declara- 
tion ftated  that  the  tithes  were  within  forty  years  before  the  ftatute 
yielded  and  payable,  and  yielded  and  paid,  it  was  held  that  evidence 
that  the  land  Irad  been  as  fa,r  as  any  witnefs  knew  in  pafture,  and 
that  it  was  never  known  to  pay  in  predial  tithe,  was  not  fufficient^ 
to  defeat  the  aaion.  The  fame  aaion  might  alfo  be  fupported  to 
recover  tithes  of  lands  inclofed  out  of  waftes,  which  never  paid 
r-thes  before.     Miukll  v.  Walker,  5  T.  R.  260. 
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any  fingle,  much  lefs  an  ecclefiaftlcal,  judge;  without  the 
verdia  of  a  jury.  But  a  morvi  fummary  metliod  than  either 
of  recovering  fmall  tithes  under  the  value  of  40s.  is  given  by 
ftatute  7  &  8  VV.  III.  c.  6.  by  complaint  to  two  juftices  of 
the  peace:  and,  by  another  ftatute  of  the  fame  year,  0.34, 
the  fame  remedy  is  extended  to  all  tithes  withheld  by  quakers 
under  the  value  of  ten  pounds. 

Another  pecuniary  injury,    cognizable   in   the  fpiritual 
courts,  is  the  nGn-pnyment  of  other  ecclefiaiticai    dues  to  the 
clergy;  as  penfions,  nk>rtuaries,  comporicions,oiFcrings,  and 
whatfoever  falls  under  the  denomination  of  furplice-fees,  for 
marriages    or  other  minifleyial  offices    of  the  church:  all 
which  injuries  are  redreffed  by  a  decree  for  their  adual  pay- 
ment.     Befides  which  all  offerings,  oblations,  and  ohvcntions  [  po  ] 
not  exceeding  the  value  of  40X.  may  be  recovered  in  a  fum- 
mary  way  before  two  juftices  of  the  peace  \     But  care  muft 
be  taken  that  tliefe  are  real  and  not  imaginary  dues;  for,  if 
they  be  contrary  to  the  common  law,  a  prohibition  will  iflue 
out  of  the  temporal  courts  to  (top  all  fuits  concerning  them* 
As  where  a  fee  was  demanded  by  the  minifter  of  the  parifh 
for  the  baptifm  of  a  child,  v/hich  was  adminiftered  in  another 
place  ^ ;  this,  however  authorized  by  the  canon^  is  contrary 
to  common  right:  for  of  common  right  no  fee  is  due  to  the 
minifter  even  for  performing  fuch  branches  of  his  duty,  and  " 
it  c;¥i  only  be  fupported  by  a  fpecial  cuaom  i;  but  no  cuftom 
can  fupport  the  demand  of  a  fee  without  performing  them 
at  all* 

For  fees  alfo,  fettled  and  acknowieged  to  be  due  to  the 
officers  of  the  ecclefiaftical  courts,  a  fuit  will  lie  therein: 
but  not  if  the  right  of  the  fees  is  at  al!  difputible;  for  then  it 
muft  be  decided  by  the  common  law  '».  It  is  alfo  faid,  that  if 
a  curate  be  licenced,  and  his  falary  appointed  by  the  bifliop, 
and  he  be  not  paid,  the  curate  has  a  remedy  in  the  ecclefi- 

•  i^S.,r  ,  &  8  W.UI.  c.  6.  .  ma.  334.  Lord  Raym.  450.  .558. 
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alllcal  court":  but,  if  he  be  not  licenced,  or  hath  no  fuch 
fahiry  appointed,  or  hath  made  a  fpecial  agreement  with  the 
reftor,  he  rauft  fue  for  a  fatisfaaion  at  common  lav/  ■» ;  either 
by  proving  fuch  fpecial  agreement,  or  elfe  by  leaving  it  to  a 
jury  to  give  damages  upon  a  quantum  meruit,  that  is,  m  con- 
fiderationof  what  he  reafonably  defcrved  in  proportion  to 
the  fsrvice  performed. 

Under  this  head  of  pecuniary  injuries  may  alfo  be  reduced 
the  feveral  matters  of  fpoliation,  dilapidations,  and  negled  of 
repairing  tlie  church  and  things  thereunto  belonging ;  for 
which  a  fatisfaaion  may  be  fued  for  in  the  ecclefiaftical  court. 

Spoliation  is  an  injury  done  by  one  clerk  or  incumbent 
to  another,  in  taking  the  fruits  of  his  benefice  without  any 
^         .  rifrht  thereunto,  but  under  a  pretended  title.     It  is  remedied 
^  ^'  -^  by  a  decree  to  account  for  the  profits  fo  taken.     This  injury, 
when  tlicjus  patronatus  or  right  of  adrowfon  doth  not  come 
in  debate,  is  cognizable  in  the  fpiritual  court :  as  if  a  patron 
firft  prefents  A  to.a  benefice,  who  is  inflituted  and  induaed 
thereto;  and  then,  upon   pretence  of  a  vacancy,  the  fame 
patron  prefents  B  to  the  fame  living,  and  he  alfo  obtains  in- 
llitution  and  induaion.     Now,  if  the  faa  of  the  vacancy  be 
difputed,  then  that  clerk  who  is  kept  out  of  the  profits  of  the 
livincr,  whichever  it  be,  may  fue  the  other  in  the  fp.ntual 
court  for  fpoUation,  or  taking  the  profits  of  his  benefice. 
And  it  (hall  there  be  tried,  whether  the  living  were,  or  were 
not,  vacant ;  upon  which  the  validity  of  the  fecond  clerk  s 
pretenfions  muft  depend".     But  if  the  right  of  patronage 
comes  at  all  into  difpute,  as  if  one  patron  prefented  A,  and 
another  patron  prefented  B,  there  the  ecclefiaftical  court  hath 
no  cognizance,  provided  the  tithes  fued    for  amount  to  a 
fourth  part  of  the  value  of  the  living,  but  may  be  prohibited 
at  fhe  inilancc  of  the  patron  by  the  king's  writ  of  tndicavit  p. 
So  alio  if  a  clerk,  without  any  colour  of  title,  ejea?  another 
from  his  parfonage,  this  injury  muft  be  redreffed  in  the  tem- 

m   ,  Barn.  eccl.  law.  43?.  "  C/' f^mT?)^^^  "gtlu ;    1}  Edw.   I. 
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poral  courts :  for  it  depends  upon  no  queftion  detcrmlnaJ^le 
by  the  fpiritual  law,  (a>  plurality  of  benefices  or  no  plurality, 
vacancy  or  no  vacancy,)  but  is  merely  a  civil  injury. 

For  dilapidations^  which  are  a  kind  of  ecclefiaflical  v^^afte, 
either  voluntary,  by  puliinor  down;  or  permiffive,  by  fufFer- 
ing  the  chancel,  parfonage-houfe,  and  other  buildings  there- 
unto !)e]oiior;ng,  to  decay  ;  an  a£lion  alfo  lies,  either  in  the 
fpintual  court  by  the  canon  la"/,  or  in  the  courts  of  common 
law^,  and  it  may  be  bro-:ght  by  the  iaccefTGr  againft  the 
predeceiTor,  it"  iiviiig,  or,  if  dead,  then  againft  his  executors. 
Il  is  alfo  faid  to  be  good  caufe  of  deprivation,  if  the  blfliop, 
parion,  vicar,  or  other  ecclefiallical  perfon,  dilapidates  the 
buildings  or  cuts  down  timber  growing  on  the  patrimony  of 
the  church,  unlefs  for  neceflary  repairs^:  and  th:it  a  writ  of  [  pa  1 
prohibition  will  alfo  lie  againll  him  in  the  courts  of  common 
law^/'  By  (tatute  13  Eliz.  c.  10.  if  any  fpiritual  perfon 
makes  over  or  alienates  his  goods  with  intent  to  defeat  liis 
fucceflbrs  of  their  remedy  for  dilapidations,  the  fucceflbr 
(hall  have  fuch  remedy  againft  the  alienee,  in  the  ecclefiaflical 
court,  as  if  he  were  the  executor  of  his  predecefibr.  And' 
by  flatute  14  Eliz.  c.  11.  all  money  recovered  for  dilapida- 
tions fliall  within  two  years  be  employed  upon  the  buildings, 
in  refpeft  whereof  it  was  recovered,  on  penalty  ot  forfeiting 
double  the  value  to  the  crown. 

As  to  the  n€.gle6l  of  reparations  of  the  church,  church- 
yard, and  the  like,  the  fpiritual  court  has  undoubted  cogni- 
zance thereof^ ;  and  a  fuit  may  be  brought  therein  for  non- 
payment of  a  rate  made  by  the  church-wardens  for  that 
purpofe.  And  thefe  are  the  principal  pecuniary  injuries, 
which  are  cognizable,  or  for  which  fuits  may  be  inflituted, 
in  ecclefiaftical  courts. 

2.  Matrimonial  caufes,  or  Inji^ries  refpefting  the  rights 
of  marriage,  are  another,  and  a  much  more  undiilurbed, 
branch  of  the  ecclefiaftical  jurifdiction.     Though,  if  we  con- 

%  Cart.  224.  3  Lev.  268.  f  3  Bulftr.  i  58.    i  Roll.  Rep.  335. 
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fider  marriages  In  the  right  of  mere  cIvU  contra£ls,  they  do 
not  feem  to  be  properly  6i  fpiritual  cognizance  ^     But  the 
Romanifts   having  very  early  converted  this  contraft  into  a 
holy  facramental  ordinance,  the  church  of  courfe  took  it  un- 
der her  protedion,  upon  the  divifion  of  the  two  jurifdidions. 
And,  in  the  hands  of  luch  able  politicians,  it  foon  became  an 
engine  of  great  importance  to  the  papal  fcheme  of  an  uni- 
verfal  monarchy  over  Chriftendom.     The  numberlefs  cano- 
nical impediments  that  were  invented,  and  occafionaily  dif- 
penfed  With,  by  the  holy  fee,  not  only  enriched  the  coffers  of 
the  church,  but  gave  it  a  vaft  afcendant  over  princes  of  all 
denominations;  whofe  marriages  were  fanftified  or  repro- 
bated, their  iffue  legitimated  or  baftardized^and  the  fucceffioa 
to  their  thrones  eftabllfhed  or  rendered  precarious,  according 
[  93  ]  to  the  humour  or  intereft  of  the  reigning  pontiff:  befides  a 
thoufand  nice  and  difficult  fcruples,  with  which  the  clergy  of 
thofe  ages  puzzled  the  undevftandings  and  loaded  the  conici- 
ences  of  the  inferior  orders  of  the  laity ;  and  which  could  only 
be  unravelled  and  removed  by  thefe  their  fpiritual  guides. 
Yet,  abftraded   from  this  univerfal  influence,  which  affords 
fo  good  a  reafon  for  their  conduft,  one  might  otherwife  be 
led  to  wonder,  that  the  fame  authority,  which  enjoined  the 
ftrideft   celibacy  to  the  prieilhood,  (hould  rhink  them  the 
proper  judges  in  caufes  between  man  and  wife.  Thefe  caufes 
indeed,  partly  from  the  nature  of  the  injuries  complained  of, 
and  partly  from  the  clerical  method  of  treating  them  ^,  foon 
became  too  grofs  for  the  modefty  of  a  lay  tribunal.     And 
caufes   matrimonial  are  now  fo  peculiarly  ecclefiaftical,  that 
the  temporal  courts  will  never  interfere  in  controverfies  of  this 
kind,  unlefs  in  fome  particular  cafes.   As  if  the  fpiritual  court 
do  proceed  to  call  a  msrrlage  in  queftion  after  the  death  of 
either  of  the  parties j  this  the  courts  of  common  law  will 
prohibit,  becaufe  it   tends  to  baftardize   and  difinherit  the 
iffue ;-  who  cannot  fo  wdl  defend  the  marriage,  as  the  parties 
themfelves,  when  both  of  them  living,  might  have  don#^. 
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Or  matrimonial  caufes,  one  of  the  firfl  and  principal  is, 
I.  Caufa  ja^itationis  matrimo7Ui ;  when  one  of  the  parties 
boafts  or  gives  out  that  he  or  fhe  is  married  to  the  otherj. 
whereby  a  common  reputation  of  their  matrimony  may  enfuCc 
On  this  ground  the  party  injured  may  libel  the  other  in  the 
fpiritual  court;  and,  unlefs  the  defendant  undertakes  and 
makes  out  a  proof  of  the  actual  marriage,  he  or  (he  is  enjoined 
perpetual  filence  upon  that  head;  which  is  the  only  remedy 
the  ecclefiaftical  courts  can  give  for  this  injury.  2.  Ano-- 
ther  fpecies  of  matrimonial  caufes  was,  when  a  party  con- 
traded  to  another  brought  a  fuit  in  the  ecclefiaftical  court  to 
compel  a  celebration  of  the  marriage  In  purfuance  of  fuch 
contraft  \  but  this  branch  of  caufes  is  now  cut  off  entirely 
by  the  act  for  preventing  clandcftine  marriages,  26  Geo.  IL 
c.  33.  which  enads,  that  for  the  future  no  fuit  fiiall  b&had  [  94  j 
in  any  ecclefiaftical  court,  to  compel  a  celebration  of  mar- 
riage in  facie  ecclefiae^  for  or  becaufe  of  any  contraB  of  ma- 
trimony whatfoever.  3.  The  fuit  for  rejiitution  of  conjugal 
rights  is  alfo  another  fpecies  of  matrimonial  caufes:  which  is 
brought  whenever  either  the  hufband  or  wife  is  guilty  of  the 
injury  of  fubtradion,  or  lives  feparate  from  the  other  with* 
out  any  fufficient  reafon;  in  which  cafe  the  ecclefiaftical  ju* 
rifdiftion  will  compel  them  to  come  together  again,  if  either- 
party  be  weak  enough  to  defire  it,  contrary  to  the  inclination! 
of  the  other.  4.  Divorces  alfo,  of  which  and  their  feveral 
diftinctions  we  treated  at  large  in  a  former  volume  ^,  are 
caufes  thoroughly  matrimonial,  and  cognizable  by  the  eccle- 
fiaftical judge.'  If  it  becomes  improper,  through  fome  fuper- 
Tenientcaufe  arifing  ex  pf  fiHo,  that  the  parties  fliould  live 
together  any  longer ;  as  through  intolerable  cruelty,  adul- 
tery, a  perpetual  difeafe,  and  the  like  (2) ;  this  unfitnefs  or  ina- 

w  Book  I.  ch.  15. 


(2)  It  has  h^en  determined  by  the  court  of  delegates,  that 
the  public  infamy  of  the  hufbandj  arifing  from  a  judicial  convidiou 
of  an  attempt  to  commit  an  unnatural  crime,  is  a  fuliicient  caufe 
for  the  ecclefiaftical  courts  to  decree  a  reparation  a  mcnja  et  thoro. 
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bility  for  the  marriage  ftate  maybe  looked  upon  as  an  injury 
to  the  fufFering  party  ;  and  for  this  the  ecclefiaftical  law  ad-      | 
iriinifters  the  remedy  of  feparation,  or  a  divorce  n   men/a  et      ' 
thoro.     But  if  the  caufe  exlfted  previous  to  the  marriage,  and 
was  fuch  a  one  as  rendered  the  marriage  unlavi^fu>  ah  'uiitiOy 
as  conl^mguinity,   corporal  Imbecility,  or  the  like;  in  this, 
cafe   the  lavt^  looks  upon  the  marriage  to  havp  been  always 
null  and  void^  being  contrafted  in  fraiidem  legis^  and  decrees 
not  only  a  feparation  from  bed  and  board,  but  a  vinculo^na-' 
trimomi  itfelf.    5.  The  lall  fpecies  of  matrimonial  caufes  is  a 
confequence  drav/n  from  one  of  the  fpecies  of  divorce,  that  d 
men  fa  et  thoro ;  which  is  the  fuit  for  alimony^  a  term  whicli 
fignifies  maintenance  :  which  fuit  the  wife,  in  cafe  of  fepa- 
ration,  may  have  againft  her  hufband,  if  he  negle£ls  or  re- 
fufes  to  make  her  an  allowance  fuitable  to  their  Itation  in  life. 
This  is   an  injury  to  the  wife,  and   the  court  cfiriftian  will 
redrefs  it  by  affigning  her  a   competent  maintenance,  and 
compelling  the  hufband    by  ecclefiaftical   cenfures  to  pay  it. 
But  no  alimony  will  be  affigned  in  cafe  of  a  divorce  for  adul- 
^  tery  on  her  part ;  for  as  that  amounts  to  a  forfeiture  of  her   ^ 
^  or  "1  dower  after  his  death,"  it  is  alfo  a  fufficient  reafon  why  flie 
fliould  not  be  partaker  of  his  eftate  when  living. 

3.  TestamFsNTARY  caufes  are  the  only  remaining  fpecies, 
belonging  to  the  ecclefiaftical  jurifdidion;  which,  as  they 
are  certainly  of  a  mere  tem^poral  nature^  ;  may  feem  at  nrft 
view  a  little  oddly  ranked  among  m.atters  of  a  fpiritual  cogni- 
zance. And  indeed  (as  was  in  fome  degree  obferved  in  a 
former  volume  >)  they  were  originally  cognizable  in  the 
king's  courts  of  common  law,  vIt..  the  county  courts  ^  •,  and 
afterwards  transferred  to  the  iurifdi6lion  of  the  church  by  the 
favour  of  the  crown,  as  a  natural  confequence  of  granting  to 
the  bifliops  the  adminiftration  of  inteftates'  efFeds. 

This  fpiritual  jurlfdicflion  of  teftamentary  caufes  is  a  pecu- 
liar conftitution  of  this  ifland  \  for  in  almoft  all  other  (even 

X  Warburt.  alliance.  173.  *  Hickcs P#/-.  Ep^Jlolar,  pag,%,  5S. 
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In  popifli)  countries  all  matters  teftamentnry  are  under  the  ju- 
rifdidlion  of  the  civil  magiftrate.  And  that  this  privilege  is 
enjoyed  by  the  clergy  in  England,  not  as  a  matter  of  eccle- 
fiadical  right,  but  by  the  fpccial  favour  and  indulgence  of  the  ^ 

municipal  law,  and  as  it  ftiould  feem  by  fome  public  a£l  of 
the  great  council,  /s  freely  acknowleged  by  Lindevi^ode,  the 
ableil  canonnl  of  the  fifteenth  ce;tury.  Teitamentary  caufes, 
he  obferves,  belong  to  the  ecclefraftical  courts  <^  de  confiietudine 
<'  Arigliae^  et  fitter  cufifenfu  regio  et  fuoriim  procerum  in  talibus 
^<  ah  anilquo  conctfjfo^.''  The  fame  was,  about  a  century  be- 
fore, very  openly  profeffed  in  a  canon  of  archbifhop  Strat- 
ford, viz.  that  the  adminldration  of  inteftates'  goods  vi^as 
<«  ab  olim''  granted  to  the  ordinary,  "  cotiJenfu  regio  et  mag-* 
"  natum  regni  Angliac^T  The  conititutions  of  cardinal 
Othobon  alfo  teftify,  that  this  provifion  ^^  olim  a  praelaiis  cuin 
^^  approhatlone  regis  et  haronum  dicitur  ejnanaffe  ^."  And  arch- 
bifr.op  Parker  ^,  in  queen  Elizabeth's  time,  affirms  In  exprefs 
words,  that  originally  in  matters  teftamentary  "  twn  ullam 
^*  hahehant  epifccpi  anthoritatemy  praeter  earn  quain  a  rege  etc- 
<<  ceptam  referehant.  Jus  tejl amenta  probandi  non  habebant;  C  9^  3 
^^  adminijiratioiiis  potejlatem  cui  que  delegare  non  poierant.'* 

At  what  period  of  time  the  ecclefiaftical  jurlfdiftion  of  tef,. 
taments  and  inteftacies  began  in  England,  is  not  afcertained 
by  any  antient  writer  :  and  Lindewode  ^  very  fairly  confefles> 
<^  cujus  regis  temporibus  h(K  ordinatmn  ftty  non  reperioP  We 
find  it  indeed  frequently  afferted  in  our  common  law  books, 
that  it  is  but  of  late  years  that  the  church  hath  had  the  pro- 
bate of  wills  ^  But  this  muil  only  be  underftood  to  mean, 
that  it  hath  not  ahvays  had  this  prerogative :  for  certainly  it 
is  of  very  high  antiquity.  Lindev/ode,  we  have  feen,  declares 
that  it  was  <<  ah  antiqiw ;'''  Stratford,  in  the  reign  of  king 
Edward  III.,  mentions  it  as  ^^-ah  olim  orditiatum  ;"  and  cardi- 
nal Othobon,  in  the  52  Hen.  III.,  fpeaks  of  it  as  an  antient 

2  FrovinciaJ,!.  '^.  t.  x^.  fol   ij6,  ^  foL  263. 

b  Ibid.  L  3.  t,  3S,/c/,  263.  ^  Fitz.  Ahr.  tit.  iejiament,  pi.  J^.  7, 

c  ca]K  23.  Roll.  Abf.  217.     9  Rep.  37.   Vaugh- 

4  Se^  9  Rep.  38,  apy. 

tradition. 


5$  F?avATE  Book  IIL 

tradition.  Brafton  holds  it  for  clear  law  in  the  fame  r»ign  of 
Henry  III.j  that  matters  teftamentary  belonged  to  the  fpiri- 
tual  court  s.  And,  yet  earlier,  the  difpofition  of  inteftates' 
goods,  ^^  psrvifitm  eccleftai'  was  one  of  the  articles  confirmed 
to  the  prelates  by  king  John's  magna  carta  ^.  Matthew  Paris 
alfo  informs  us*  that  king  Richard  L  ordained  in  Normandy, 
*^  qmil  dtftrihuth  rerum  quae  in  tejlameiito  relinqutintur  auto- 
«^  ritate  ecclefiae  fit''  And  even  this  ordinance,  of  king 
Richard,  was  only  an  introduftion  of  the  fame  law  into  his 
ducal  dominions,  which  before  prevailed  in  this  kingdom : 
for  in  the  reign  of  his  father  Henry  II.  Glanvil  is  cxprefs, 
that  ^^  ft  quis  aliquid  dixerit  contra  teftamentum^  placiium  illud 
«^  ///  curia  chrfiamtatis  audlri  debet  et  terminarlK'^  And  the 
Scots  book  called  regiarn  77iajefatem  agrees  verbatim  with 
Glanvil  in  this  point  ^. 

It  appears  that  the  foreign  clergy  were  pretty  early  ambi- 
tious of  this  branch  of  power :  but  their  attempts  to  ailume 
[07  ]  it  on  the  continent  were  efFedually  curbed  by  the  edict  of 
the  emperor  Juftin  ^,  which  reftrained  the  infmuation  or  pro- 
bate of  teftaments  (as  formerly)  to  the  office  of  the  magifer 
cenfus  :  for  which  the  emperor  fubjoins  this  reafon;  '*  abfur-^ 
*'  dwn  etenitn  clericis  ef^  immo  etiam  opprobriofumy  ft  peritcs  fe 
««  velifit  ofendere  difceptatiGninn  ejje  forinftumr  But  after- 
wards by  the  canon  law^  it  was  allowed,  that  the  bifliop 
might  compel  by  ecclefiaftical  cenfures  the  performance  of  a 
bequeft  to  pious  ufcs.  And  therefore,  as  that  was  confidered 
as  a  caufe  quae  fee undum  caiicnes  et  epifcopales  leges  ad  regimen 
anirnarum  periiftuit,  it  fell  within  the  jurifdiftion  of  the  fpi- 
ritual  courts  by  the  exprefs  words  of  the  charter  of  king  Wil- 
liam L,  which  feparated  thofe  courts  from  the  temporal.  And 
afterwards  when  king  Henry  I.  by  his  coronation-charter 
direded,  that  the  goods  of  an  Inteitate  (hould  be  divided  for 

8  L  5.  de  exccpihn/bns.  c,  10.  Cnd.  i.  3.  47. 

h  csi'.z-j.ediL  OxQiu  ^  DrcrdciL  ^,   26.   17.     Gilb,  Rep, 
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the  good  of  his  foul  ",  this  made  all  intedacies  immediateif 
fpirltiial  caufes,  as  much  as  a  legacy  to  piou^  ufes  had  been 
before.  This  therefore,  we  may  probably  conjcdure,  was 
the  acra  referred  to  by  Stratford  and  Othobon,  when  the  king^ 
by  the  advice  of  the  prelates,  and  vAtli  the  confent  of  his 
barons,  invcfted  the  church  v/ith  this  privilege.  And  ac- 
cordingly in  king  Stephen's  charter  it  is  provided,  that  the 
goods  of  an  inteftate  ecclcfiaftic  fhali  be  diftributed  pro  falute 
ammae  ejus,  ecclffiae  coufdio  " ;  v/hich  latter  v/ords  are  equiva- 
lent to  per  vifum  ecchfi^ie  in  the  great  cliarter  of  king  John 
before  mentioned.  And  the  Danes  and  Swedes  (wlio  re- 
ceived the  rudiments  of  chriftianity  and  ecclefiaftical  difci-^ 
cipline  from  England  about  the  beginning  of  the  twelfth  cen- 
tury) have  thence  alfo  adopted  the  fpirituai  cognizance  of 
intcilacies,  teftarntnts,  and  legacies  p. 

This  jurlfdidion,  we  have  feen,  is  principally  cxercifed 
with  us  in  the  confiftory  courts  of  every  diocefan  bifliop,  and 
in  the  prerogative  court  of  the  metropolitan,  originally ;  and  [ 
in  the  arches  court  and  court  of  delegates  by  way  of  appeal. 
It  IS  divifible  into  three  branches ;  the  probate  of  wills,  the 
granting  of  adminiftrations,  and  the  fuing  for  legacies.  The 
two  former  of  which,  when  no  oppofition  is  made,  are  grant- 
ed merely  ex  ofichet  dehiio  jiifntme,  and  are  then  the  object  of 
what  is  called  the  voluntafy,  and  not  the  r^^/./.^/i/f^-r/j- jurifdic- 
tion.  But  v/hen  a  caveat  is  entered  againft  proving  the  v/ill, 
or  granting  adminiftration,  and  a  fult  thereupon  follows  to 
determine  either  the  validity  of  the  tefcament,  or  who  hath 
a  right  to  adminifter ;  this  claim  and  obftrudian  by  the 
adverfe  party  are  an  injury  to  the  party  entitled,  and  ss 
fuch  are  remedied  by  the  fentence  of  the  fpirituai  courtj  ci- 
ther by  eftablifliing  the  will  ot  granting  the  adminiftration, 
Subtradlion,  the  withholding  or  detaining,  of  legacies  is  alfo 

n  Siqmslmronurnfeuhommummei^  f-^trit,     {Text,  Roffms,  c.  -4.^.51.) 

rum-^pecuniamf nam  nott  dederit  vel dare  °  Lord  Lynlet.  Hen.  II.  vol,  'I.  536. 

d'/pofueritj  uxor  fua./ive  liberi,  a>jt pc~  Hearne  adGnl.  Neyby.  71  j. 

rentes  et  legiiimi  homnz^s  ejus,  earn  pro  p  Sneinhouk,  dc  Jure  Sucon.   I    3, 

anima  ej  us  divida7d,ficut  eis  melius  vifum  c.  S. 
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flill  more  appsrently  injurious,  by  depriving  the  legatees  of 
that  right,  with  which  the  laws  of  the 'land  and  the  will  of 
the  deceafed  have  inverted  them :  and  therefore,  as  a  confe- 
quentialpartofteftamentary  jurifdiaion,  the  fpiritual  court 
adminillers  redrefs  herein,  by  compelling  the  executor  to  pay 
them.  But  in  this  lail  cafe  the  courts  of  equity  exercife  a 
concurrent  jurifdi£tion  with  the  ecclefiaftical  courts,  as  inci- 
dent to  fome  other  fpecies  of  relief  prayed  by  the  complainant-, 
as  to  compel  the  executor  to  account  for  the  teftator's  efFe£ls, 
or  afient  to  the  legacy,  or  the  like.  For,  as  it  is  beneath  the 
dignity  of  the  king's  courts  to  be  merely  ancillary  to  other 
inferior  jurifdiaions,  the  caufe,  when  once  brought  there^, 
receives  there  alfo  it's  full  determination. 

These  are  the  principal  injuries,  for  \yhlch  the  party 
grieved  either  mud,  m-  may,  feek  his  remedy  in  the  fpiritual 
courts.  But  before  I  entirely  difmifs  this  head,  it  may  not 
be  improper  to  add  a  fliort  word  concerning  the  7nethod  cf 
proceeding  in  thefc  tribunals,  with  regard  to  the  redrefs  of 
injuries. 

It  muft  (In  the  firft  place)  be  acknowleged,  to  the  ho- 
nour of  the  fpiritual  courts,  that  though  they  continue  to  this 
[  99  ]  day  to  decide  many  queftions  which  are  properly  of  temporal 
cognizance,  yet  juftice  is  in  general   fo  ably  and  impartially 
adminiftered  in  thofe   tribunals,    (efpecially  of  the  fuperior 
kind,)  and  the  boundaries  of  their  power   are  noyv  fo  well 
known  and  eftablilhed,  that  no   material  inconvenience  at 
prefent  arifes  from  this  jurifdidion  ftill   continuing  in  the 
'      antient  channel.     And,  fliould  an   alteration  be  attempted, 
great  confufion  would  probably  arife,   In  overturning  long 
eftabllfhed  forms,  and  nev/-modelling   a  courfe  of  proceed^ 
ings  that  has  now  prevailed  for  feven  centuries. 

The  eftabllftiment  of  the  civil  law  procefs  in  all  the  ec- 
cle&aftical  courts  was  indeed  a  mafterpiece  of  papal  difcern- 
xnent,  as  it  made  a  coalition  impraaicable  between  them  and 
th^  national  tribunals,  without  manifeft  inconvenience  and 

Lazavdj 
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hazard.  And  this  confideration  had  undoubtedly  it's  weight 
in  caufing  this  meafure  to  be  adopted,  though  many  other 
caufes  concurred.  The  time  when  the  pandeds  of  Juftinlan 
were  dlfcovered  afrefh,  and  refcued  from  the  duft  of  antiquity^ 
the  eagernefs  with  which  they  were  ftudied  by  the  popifh  ec- 
clefiaflics,  and  the  confequent  diiTentions  between  the  clergy 
and  the  laity  bf  England,  have  formerly  ^  been  fpoken  to  at 
large.  1  fliall  only  now  remark  upon  thofe  collections,  that 
their  being  written  in  the  Latin  tongue,  and  referring  fo 
much  to  the  will  of  the  prince  and  his  delegated  officers  of 
juflice,  fufBciently  recommended  them  to  the  court  of  Rome, 
exclufive  of  their  intrinfic  merit.  To  keep  the  laity  in  the 
darkeft  ignorance,  and  to  monopolize  the  little  fcience,  which 
then  exifted,  entirely  among  the  monkifh  clergy,  were  deep- 
rooted  principles  of  papal  policy.  And.,  as  the  bifhops  of 
Rome  aiFecled  in  all  points  to  mimic  the  imperial  grandeur, 
as  the  fpiritual  prerogatives  were  moulded  on  the  pattern  of 
the  temporal,  fo  the  canon  law  procefs  was  formed  on  the 
model  of  the  civil  law:  the  prelates  en^bracing  with  the  ut- 
moft  ardor  a  method  of  judicial  proceedings,  which  was  car- 
ried on  in  a  language  unknown  to  the  balk  of  the  people, 
which  baniflied  the  intervention  of  a  jury,  (that  bulwark 
of  Gothic  liberty,)  and  v/hich  placed  an  arbitrary  pov/er  of  [  ico  1 
decifion  in  the  bread  of  a  Unple  man. 

o 

The  proceedings  m  tlie  ecclefiaftical  courts  are  therefore 
regulated  according  to  the  pradice  of  the  civil  and  canou 
laws;  or  rather  according  to  a  mixture  of  both,  corre£ied  and 
new-modelled  by  their  own  particular  ufages,  n-nd  the  inter- 
pofition  of  the  courts  of  common  law.  For,  if  the  proceed^ 
mgs  in  the  fpiritual  court  be  ever  fo  regularly  confonant  to 
the  rules  of  the  Roman  law,  yet  if  they  be  manifeftly  repug- 
nant to  the  fundamental  maxims  of  the  mimicipal  laws^  I0 
which  upon  principles  of  found  policy  the  ecckfiafdcal  pro-- 
cefs  ought  in  every  ftate  to  conform  '  (as  if  they  require  'two 
witneffes  to  prove  a  fad,  where  one  will  fufEce  at  common 
law) ',  In   fuch  cafes  a  prohibition  ivill  be  awarded  againd 

i  Vivl  L  iiUrad.  §  I.  ;r  VVarb.  aii^mce.  J75. 
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them  \     But,  under  thefe  reftrlaions,  tlieir  ordinary  courfc 
of  proceeding  is  ;  firft,  by  cliation,  to  call  the  party  injuring 
before  them.     Then  by  Be!,  /iMhis,  a  little  book,  or  by  ar- 
ticles drawn  out  in  a  formal  allegation,  to  fet  forth  the  com- 
plainant's ground  of  complaiiit.  To  this  fucceeds  the  dtfend- 
sni's  anfwer  upon  oath,  when,  if  he  denies  or  extenuates  the 
eharo-e,"  they  proceed  to  proofs  by  witncfles  exam.ined,  and 
their  depofitions  taken  down  in  writing,  by  an  ofBcer  of  the 
court.     If  the  defendant  has  any  circumftances  to  offer  in  his 
defence,  he  muft  alfo  propound  them  in  w'c.t  is  called  his 
tiefmftve  allegation,  to  which  he'is  entitled  in  his  turn  to  the 
plaintiff's  anfiver  upon  oath,  and  may  from  thence  proceed 
to  proofs  as  well  as  his  antagonift.     The  canonical  doarine 
o{ purgation,  whereby  the  parties  were  obliged  to  anfwer  upon 
oath  to  any  matter,  however  criminal,  that  might  be  ob- 
jeaed  againft  them,  (though  long  ago  overruled  in  the  court 
of  chancery,  the  genius  of  the  Englifii  law  having  broken 
through  the  bondage  impofed  on  it  by  it's  clerical  chancellors, 
and  afferted  the  doarines  of  judicial  as  well  as  civil  liberty,) 
continued  till  the  middle  of  the  laft  century  to  be  upheld  by 
the  fpiritual  courts ;  when  the  legiflature  was  obliged  to  in- 
terpofe,  to  teach  them  a  leffon  of  fimilar  moderation.    By  the 
[  lol  ]  ftatute  of  13  Car.  11.  c.  12.  it  is  enaaed,  that  it  flirdl  not 
be  lawful  for  any  biihop  or  ecclefiaftical  judge,  to  tender  or 
adminifter  to  any  perfon  whatfoever,  the  oath  ufuahy  called 
•    the  oath  ex  off  do,  or  any  other  oath  whereby  he  may  be  com- 
pelled to  confefs,  accufc,  or  purge  himfelf  of  any  criminal 
matter  or  thing,  whereby  he  may  be  liable  to  any  cenfure  or 
punllhment.     When  all  the  pleadings  and  proofs  are  con- 
cluded, they  are  referred  to  the  confideration,  not  of  a  jury, 
but  of 'a  fingle  ju.lge  ;  who  takes  itfonnation  by  hearing  ad- 
vocates on  both  fides,  and  thereupon  forms  his  Interloeutory 
decree  or  definitive fentence  at  his  own  difcretion  :  from  which 
there  generally  lies  an  appeal,  in  the  feverai  ftages  mentioned 
in  a  former  chapter  ^  though,  if  the  fame  be  not  appealed 
from  in  fifteen  days,  it  is  final,  by  the  ftatute  25  Hen.  VIII. 

c.  19. 

<  2  Roll.  Abr.  300-  302-  '  '^'^'l'-  '^' 
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But  the  point  in  which  thefe  jurifdiftions  are  the   mod 
defedive,   is    that  of   enforcing  their  fentences  when  pro- 
nounced ;  for  which  they  have  no  other  procefs  but  that  of 
£xcommunicatio7i :  which  is  defcribed  "  to  be  twofold;  the  lefs, 
and  the  greater  excommunication.     The  lefs  is  an  ecclefiafti- 
tal  cenfure,  excluding  the  party  from  the  participation  of  the 
facraments  :  the  greater  proceeds  farther,  and  excludes  him 
not  only  from  thefe,  but  alfo  from  the  company  of  all  chrift- 
ians.     But,  if  the  judge  of  any  fpiritual   court  excommu- 
nicates a  man  for  a  caufe  of  which  he  hath  not  the  legal 
cognizance,    the  party  may  have  an  adion  ngainft  him  at 
common  law,  and  he  is  alfo  liable  to  be  indifted  at  the  fuit 
of  the  king  ^. 

Heavy  as  the  penalty  of  excommunication  is,  confidered 
in  a  ferious  light,  there  are,  notwithftanding,  many  obftinate 
or  profligate   men,  who  would  defpife  the  brutum  fulmen  of 
mere  ecclefiaflical  cenfures,  efpecially  when  pronounced  by 
a  petty  furrogate  in  the  country,  for  railing  or  contumelious 
words,  for  non-payment  of  fees,  or  cofts,  or  for  other  trivial 
caufes.     The  common  law  therefore  compaflionately  fteps  in 
to  the  aid  of  the  ecclefiaftical  jurifdidion,  and  kindly  lends  a  [  i^2  1 
fupporting  hand  to  an  otherwise  tottering  authority.     Imitat- 
ing herein  the  policy  of  our  Britifh  anceftors,  among  whom, 
according    to    Csefar  ^,    whoever  were    interdided    by  the 
Druids  from  their  facrifices,  "  in  numero  impiorwn  ac  fcelera^ 
^^  to  nan  habentur :  ab  iis  omnes  decedimty  aditum  eorum  fermo* 
^^  nemque  defugiunt^  ne  quid  ex  cofitagione  incommodi  accipiafit  j 
'*  neqtie  iis  petentibus  jus  redditur^  neque  honos  ullus  commimica" 
^  tur.     And  fo  with  us  by  the  common  lav/  an  excommunl^ 
:ated  perfon  is  difabled  to  do  any  aft,  that  is  required  to  be 
lone  by  one  that  is  probus  et  legdis  homo.     He  cannot  itxv^ 
ipon  juries,  cannot  be  a  witnefs  In  any  court  (3),  and,  which 

«  Co.  Litr.  133.  w  2  Inf^.  623.  x  de  hello  Gall  I  6. 

(3)  In  autient  times,  a  perfon,  ivho^  by  his  contempt  of  the  la^'s 
:n.d  juagments  of  the  church,  had  brought  upon  himfelf  the  fen- 
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is  the  worft  of  all,  cannot  bring  an  aaion,  either  real  or  per- 
fonal,  to  recover  lands  or  money  due  to  him  v.     Nor  is  this 
the  whole :  for  if,  within  forty  days  after  the  fentence  has 
been  publilhed  in  the  church,  the  offender  does  not  fubmit 
and  abide  by  the  fentence  of  the  fpiritual  court,  the  bifhop 
ntay  certify  fuch  contempt  to  the  king  in  chancery.     Upon 
which  there   iffues  out  a  writ  to  the  flierifFof  the  county, 
called,  from  the  bifliop's  certificates,  ^fgmficavit ;  or  from 
it's  efFeds   a  writ  de  exrommmiai/o  capiendo :  and  the  fheriL 
ftall  thereupon  take  the  offender,  and  imprifon  him  in  the 
county   gaol,  till  he  is  reconciled   to  the  church,  and  fuch 
reconciliation  certified  by  the  b'ifhop ;   upon  which  another 
\Kx\t,  de  excommunicato  ddiherando,  iffues  out  of  chancery  to 
deliver  and  releafe  him^    This  procefsfeems  founded  on  the 
charter  of  feparation  (fo  often  referred  to)  of  William  the 
conqueror.  "  Si  aliquis  per  fupcrbiam  elatus  adjujitiam  epifco- 
.*'■  palem  venire   mluerit,  voceitir  femcl,  fecundo,  et  tertio.-jucd 
iifmecftc  ademendationem  venerit,  excommunicettir ;  et,  Jt  opus 
^^'fuerity  ad  hoc  vindicandum  fortitudo  et  jufiitia  regis  five  vice- 
«'  comitis  adhibeaiur."     And  in  cafe  of  fubtradion  of  tithes, 
a  more  fummary  and  expeditious  affiftance  is  given  by  the 
ftatutes  of  27  Hen.  VIII.  c.  20.  and  32  Henry  VIII.  c.  7. 
which  enaa,  that  upon  complaint  of  any  contempt  or  mif- 
behaviour  of  the  ecclefiaftical  judge  by  the  defendant  in  any 
r   10:?  1  fuit  for  tithes,  any  privy  eounfellor,  or  any  two  jufticcs  of 
"■  die  peace  (or,  in  cafe  of  difobedience  to  a  definitive  fen- 

tence, any  two  juftices  of  the  peace)  may  commit  the  party  f 
to  prifon  without  bail  or  mainprize,  till  he  enters   into  u 

ytitt.  §20f.  »F.N.B.6z. 

tpnce  of  excommunication,  was  thought  to  be  influenced  by  no  re- 
ligious fentiments,  and  confequently  to  be  rcgardlefs  of  the  obu. 
eation  of  an  oath;  but  as  the  fame  degree  of  reverence  is  not  at 
prefent  attached  to  the  cenfures  and  decrees  of  the  fpiritual  judge, 
and  as  this  incapacity  of  witneffes  is  a  great  oLflruaion  to  the  ad- 
miniftralion  of  juftice,  it  ought  to  be  removed  by  the  authority  ot 
the  legiflature. 

^  recog- 
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recognizance  with  fufficient  fureties  to  give  due  obedience  to 
the  procefs  and  fentence  of  the  court.  Thefe  timely  aids, 
which  the  common  and  flatute  laws  have  lent  to  the  eccle- 
fiaftical  jurifdiaion,  may  ferve  to  refute  that  groundlefs 
notion  which  fome  are  too  apt  to  entertain,  that  the  courts 
of  Weltminfter-hall  are  at  open  variance  with  thofe  at  doc- 
tors' commons.  It  is  true  that  they  are  fometimes  obliged 
to  ufe  a  parental  authority,  in  correfllng  the  excefles  of  thefc 
inferior  courts,  and  keepnig  them  within  tlieir  legal  bountis; 
but,  on  the  other  hand,  they  afFord  them  a  parental  affift- 
ance  in  repreffing  the  infolence  of  contumacious  delinquents, 
and  refcuing  their  jurifdiaion  from  that  contempt,  which  for 
want  of  fufficient  compulfive  powers  would  otherwife  be  furc 
to  attend  it  (4). 

11.  I  AM  next  to  confidcr  the  injuries  cognizable  in  the 
court  military,  or  court  of  chivalry.  The  jurlfdidion  of  which 
IS  declared  by  ftatute  13  Ric  II.  c.  2.  to  be  this :  "  that  it 
c^  hath  cognizance  of  contrads  touching  deeds  of  arms  or 
«  of  war,  out  of  tlie  realm,  and  alfo  of  things  which  touch 
"  war  within  the  realm,  which  cannot  be  determined  or  dif- 
"  cuffed  by  the  common  law ;  together  with  other  ufages 
"  and  cuftoms  to  the  fame  matters  appertaining."  So  that 
wherever  the  common  law  can  give  redrefs,  this  court  hath 
no  jurifdiaion:  which  has  thrown  it  entirely  out  of  ufe  as  to 

(4)  In  the  ecclefiaftical  courts  the  maxim  is,  that  nullum  tern* 
"JUS  Qccurrlt  ecclefia,  or  that  there  is  no  limitation  to  a  profecution 
:or  a  fpiritual  offence;  and  it  was  thought  a  great  grievance,  that 
:he  peace  of  families  might  be  dillurbed  by  a  profecution  for  a 
:rlme  of  incontinence  committed  many  years  before  ;  it  was  there 
•ore  enaded  by  the  27  Geo.  III.  c.  44.  that  no  profecution 
hould  be  commenced  in  the  fpiritual  courts  for  defamation  after 
IX  months  ;  or  for  fornication  or  incontinence,  or  for  ftriking  or 
>rawlingin  a  church  or  church-yard,  after  eight  months;  and 
^hat,  m  no  cafe,  parties  who  had  intermarried  fliould  beprofecuted 
or  their  previous  fopication. 
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the  matter  of  contraas,  all  fuch  being  ufually  cognizable  in 
the  courts  of  Weftminfter-hall,  if  not  direftly ,  at  lead  by 
fiaion  of  law:  as  if  a  contraa  be  made  at  Gibraltar,  the 
plaintiff  may  fuppofe  it  made  at  Northampton;  for  the  loca- 
lity, or  plac;  of  making  it,  is  of  no  confequence  with  regard 
to  the  validity  of  the  contraa. 

The  words,  «  other  ufages  and  cuftoms,"  fupport  the 
claim  of  this  court,  i.  To  give  relief  to  fuch  of  the  nob. 
lity  and  gentry  as  think  themfelves  aggrieved  m  matters  of 
honour-, 'and  '..  To  keep  up  the  diftinaion  _of  degrees  and 
,o^  1  quality.  Whence  it  follows,  that  the  civd  junfd.au>n  of 
''  ^  Ts  ourt  of  chivalry  is  principally  in  two  pomts;  he  re- 
dreffmg  injuries  of  honour,  and  correaing  -croachment 
in  ma«ers  of  coat-armour,  precedency,  and  other  diftmaions 

of  families. 

As  a  court  of  honour,  it  is  to  give  fatlsfaaion  to  all  fuch 
as  are  aggrieved  in  that  point;  a  point  of  a  nature  fo  mcc 
aid  delifate,  that  it's  wrongs  and  injurie,  efcape  the  notice  of 
Jhe  common  law,  and  yet  are  fit  to  be  redreffed  fomewh  . 
Such,  for  inftance,  as  calling  a  man  coward   or  g^^ng  bun 

the  lie.,  for  which,  as  they  are  P-^^^^.^^  "^...^'f'^t 
damage  to  his  perfon  or  property,  no  aaion  will  he  in  the 

court:  at  Weftminller:  and  yet  they  -/-V"^""". 
will  prompt  every  man  of  fpirit  to  demand  fome  honourabU= 
amends,  which  by  the  antient  law  of  the  land  was  appoin^- 
ed  to  be  given  in  the  court  of  chivalry  =>•  But  modern  refc- 
lutions  have  determined,  that  how  much  foever  fuch,  a  u- 
rlfdiaion  may  be  expedient,  yet  no  aaion  for  words  will  t 
Lient  lie  therein  K  And  it  ha.h  always  been  moft  clearly 
ho  Ss  diat  as  this  court  cannot  meddle  with  any_  thing 
determinable  by  the  con^mon  law.  it_  therefore  can  give  no 
pecuniary  fatisfaaion  or  damnges;  mafmuch  as  the  quan- 

^ye„Book,37Hen.Vi....S.:!<Un         '^  S.Ik.  533.  7  Mod.  T.5-- Hawk. 
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tity  and  determination  thereof  is  ever  of  common  law  cog- 
nizance. And  therefore  this  court  of  chivalry  can  at  mod 
only  order  reparation  in  point  of  honour ;  as,  to  compel  the 
defendant  mendacium  Jihi  ipfi  imponerey  or  to  take  the  lie  that 
he  has  given  upon  himfelf,  or  to  make  fuch  other  fubmlf- 
(ion  as  the  laws  of  honour  may  require^.  Neither  can  this 
court,  as  to  the  point  of  reparation  in  honour,  hold  ptea  of 
any  fuch  word,  or  thing,  wherein  the  party  is  relievable  by 
the  courts  of  common  law.  As  if  a  man  gives  another  a 
blow,  or  calls  him  thief  or  murderer;  for  in  both  thefe 
cafes  the  common  law  has  pointed  out  his  proper  remedy  by 
a£lion. 

As  to  the  other  point  of  it's  civil  jurifdicStion,  the  redrefT-  C  I®S 
ing  of  incroachments  and  ufurpations  in  matters  of  heraldry 
and  coat-armour :  it  is  the  bufinefs  of  this  court,  according 
to  fir  Matthew  Hale,  to  adjuft  the  right  of  armorial  enfigns, 
bearings,  crefts,  fupporters,  pennons,  ^c. ;  and  alfo  rights 
of  place  or  precedence,  where  the  king's  patent  or  adl  of 
parliament  (which  cannot  be  overruled  by  this  court)  have 
not  already  determined  it. 

The  proceedings  in  this  court  are  by  petition,  in  a  fum- 
mary  way,  and  the  trial  not  by  a  jury  of  twelve  men,  but 
by  witneffes,  or  by  combat  ^.  But  as  it  cannot  Imprifon, 
not  being  a  court  of  record,  and  as  by  the  refolutions  of  the 
fuperior  courts  it  is  now  confined  to  fo  narrow  and  re- 
ftrained  a  jurifdiclion,  it  has  fallen  into  contempt  and  dif- 
ufe.  The  marfhalling  of  coat^armour,  which  was  formerly 
the  pride  and  ftudy  of  all  the  beft  families  in  the  kingdom, 
is  now  greatly  difregarcied ;  and  has  fallen  into  the  hands 
of  certain  officers  and  attendants  upon  this  court,  called 
heralds,  who  confider  it  only  as  a  matter  of  lucre  and  not 
of  juftice  :  whereby  fuch  falfity  and  confufion  have  crept 
into  their  records,  (which  ought  to  be  the  (landing  evi- 
dence  of  families,  defcents,  and  coat-armour,)  that,  though 

4  I  Roll.  Abr.  128.  «  Co.  Litt,  16 1. 
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formerly  fome  credit  has  been  paid  to  their  teRimony,  now 
even  their  common  feal  will  not  be  received  as  evidence  in 
any  court  of  juftice  in  the  kingdom  ^»  But  their  original 
viiitation  books,  compiled  when  progrcfTes  were  folemnly 
and  regularly  made  into  every  part  of  the  kingdom,  to  in- 
quire into  the  ftate  of  families,  and  to  regiiler  fuch  marri- 
ages and  defcents  as  were  verified  to  them  upon  oath,  are 
allowed  to  be  good  evidence  of  pedigrees^.  And  it  is  much 
to  be  wifhed,  that  this  practice  of  vifitation  at  certain  pe- 
riods were  revived ;  for  the  failure  of  inquiCiticns  po/}  jTior- 
iem^  by  the  abolition  of  military  tenures,  combined  with 
the  negligence  of  the  heralds  in  omitting  their  ufual  pro-- 
grefles,  has  rendered  the  proof  of  a  modern  defcent,  for 
r  io6  ]  the  recovery  of  an  eftatc  or  fucceffion  to  a  title  of  honour^ 
more  difficult  than  that  of  an  antient.  This  will  be  indeed 
remedied  for  the  future,  with  refpecft  to  claims  of  peerage, 
by  a  late  (landing  order  ^  of  tire  houfe  of  lords ;  directing 
the  heralds  to  take  exaft  accounts  and  preferve  regular  en- 
tries of  all  peers  and  peereffes  of  England,  and  their  refpec- 
tive  defcendants;  and  that  an  exa£l  pedigree  of  each  peer 
and  his  family  fiiall,  on  the  day  of  his  firft  admifiion,  be 
delivered  to  the  houfe  by  garter,  the  principal  king  at  arms. 
But  the  general  inconvenience,  afFefting  more  private  fuc- 
cefiions,  ftill  continues  without  a  remedy. 

III.  Injuries  cognizable  by  the  courts  maritime,  or  ad- 
miralty courts,  are  the  next  obje£i  of  our  inquiries.  Thefe 
courts  have  jurifdichion  and  power  to  try  and  determine  all 
maritime  caufes ;  or  fuch  injuries,  which,  though  they  are 
in  their  nature  of  common  law  cognizance,  yet  being  com- 
mitted on  the  high  feas,  out  of  the  reach  of  our  ordinary 
courts  of  jufUce,  are  therefore  to  be  remedied  in  a  peculiar 
court  of  their  own.  All  admiralty  caufes  rnuft  be  therefore 
caufes  arifmg  wholly  upon  the  fea,  and  not  within  the  pre-^ 


'  z  Roll,  Abr.  686,     2  Jon.  224.  ^  Ji  May,  ly^j. 

•  QoTQ-h.  63. 


^1 


nft^ 


Ch.  7.  V7rongs.  106 

cinas  of  any  county^  (,\) .  For  the  fcc^tute  13  RIc  II.  c.  5.  dU 
rc6ls  thit  the  admlnil  and  his  deputy  (hall  not  meddle  with 
any  thinj^but  only  things  done  upon  the  fc.i;  and  the  ftatute 
15  Ric.  11.  c.  3.  declares  that  the  court  of  the  admiral  hath 
no  manner  of  cognizance  of  any  contradl,  or  of  any  other 
thing,  done  within  the  body  of  any  county,  either  by  land  or 
by  v/atcr ;  nor  of  any  wreck  of  the  fca  :  for  that  muft  be  caft 
on  land  before  it  becomes  a  wreck  K  But  it  is  otherwife  of 
things  fotfimyjetfim,  and  ligan;  for  over  them  the  admiral 
hath  jurifdiftion,  as  they  are  in  and  upon  the  fea  ^.  If  part 
of  any  contraft,  or  other  caufe  of  action,  doth  arife  upon 
the  fea,  and  part  upon  the  land,  the  common  law  excludes 
the  admiralty  court  from  it's  jurifdi£llon  ;  for,  part  belonging 
properly  to  one  cognizance  and  part  to  another,  the  common 
or  general  law  takes  place  of  the  particular  ^  Therefore, 
though  pure  maritime  acquifitions,  which  are  earned  and  [  107  3 
become  due  on  the  high  feas,  as  feamen's  wages,  are  one 
proper  obje6l  of  the  admiralty  jurlfdi£lion,  even  though  the 
contra6l  for  them  be  made  upon  land"^;  yet,  in  general,  if 
there  be  a  contra6l  made  in  England  and  to  be  executed  upon 
the  feas,  as  a  charterparty  or  covenant  that  a  fhip  (hall  fail 
to  Jamaica,  or  flrall  be  in  fuch  a  latitude  by  fuch  a  day  ;  or 
a  contract  made  upon  the  fea  to  be  performed  in  England,  as 
a  bond  made  on  fhipboard  to  pay  money  in  London  or  the 
like  ;  thefe  kinds  of  mixed  contracts  belong  not  to  the  admi- 
ralty jurifdiition,  but  to  the  courts  of  common  law  ^.  And 
Indeed  it  hath  been  farther  holden,  that  the  admiralty  court 
cannot  hold  plea  of  any  contract  under  feal  °. 

And  aifo,  as  the  courts  of  conimon  law  have  obtained  a 
concurrent  jurlfdictlon  v/ith  the  court  of  chivalry  with  regard 

'  Co.  Litt,  1160.     Hob,  79.  "*  I  Ventr,  146. 

i  See  hook:],  du  2.  ^"^  Hob.  12.     Hal.  hift,  C,  L.  35. 

'^   5  Rep.  io6.  *  Hob.  212. 

\  Co,  Lut.  261. 


(4)   See  much  learning  refpe^ting  the  jurifdi6tion  of  the  court 
of  admiralty  in  the  cafe  of  Lc  Caux  v.  Eden^  Doug.  572.' 
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to  foreign  eontra£ls,  by  fuppofmg  them  made  in  England; 
fo  it  is  no  uncommon  thing  for  a  plaintiff  to  feign  that  a 
contracly  really  made  at  fea,  was  made  at  the  royal  exchange, 
or  other  inland  place,  in  order  to  draw  the  cognizance  of  the 
fuit  from  the  courts  of  admiralty  to  thofe  of  Weftminfter- 
hall  P.  This  the  civilians  exclaim  againft  loudly,  as  inequi- 
table and  abfurd  ;  and  fir  Thomas  Ridley  "i  hath  very  gravely 
proved  it  to  be  impoflible,  for  the  ftiip  in  which  fuch  caufe 
of  action  arifes  to  be  really  at  the  royal  exchange  in  Cornhill. 
But  our  lawyers  juftify  this  fiftion,  by  alleging  (as  before) 
that  the  locality  of  fuch  contracts  is  not  at  all  effential  to  the 
merits  of  them;  and  that  learned  civilian  himfelf  feems  to 
have  forgotten  how  much  fuch  fictions  are  adopted  and  en- 
couraged in  the  Roman  law :  that  a  fon  killed  in  battle  is 
fuppofed  to  live  for  ever  for  the  benefit  of  his  parents^;  and 
that,  by  the  fiftion  oi  poJiUmlmum  and  the  lex  Cor/ieliay  cap- 
tives, when  freed  from  bondage,  were  held  to  have  never 
been  prifoncrs  %  and  fuch  as  died  in  captivity  were  fuppofed 
to  have  died  in  their  own  country  ^ 

108  1  Where  the  admiral's  court  hath  not  original  jurifdicSlion 
of  the  caufe,  though  there  fhould  arife  in  it  a  queftion  that 
is  proper  for  the  cognizance  of  that  court,  yet  that  doth  not 
siltcr  nor  take  away  the  exclufive  jurifdi6lion  of  the  common 
law  ^.  And  fo,  77/V^  vnfay  if  it  hath  jurifdidion  of  the  ori- 
ginal, It  hath  a!fo  jurifdidion  of  all  confequential  queftions, 
though  properly  determinable  at  common  law  *^.  Wherefore, 
among  other  reafons,  a  fuit  for  beaconage  of  a  beacon  ftand- 
ing  on  a  rock  in  the  fea  may  be  brought  in  the  court  of  ad- 
miralty, the  admiral  having  an  original  jurifdiflion  over 
beacons  ^.  In  cafe  of  prizes  alfo  in  time  of  war,  between 
our  own  nation  and  another,  or  between  tv/o  other  nations, 
which  are  taken  at  fea,  and  brought  into  our  ports,  the  courts 

f  4,  Infl.  734.  f  Ff,  49.  15.  18. 

■1  View  of  the  ciml  law,  b.  tc  p.  ic  §  3.  ^  Comb.  462. 

*  InJ.  I.  ^//.  25,  0  13  Rep.  53.  2  Lev,  25.  H.irdr.  1S3. 
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of  admiralty  Lave  an  undifturbed  and  exclufive  junfdi£t!on  to 
determine  the  fame  according  to  the  law  of  nations  ^. 

The  proceedings  of  the  courts  of  admiralty  bear  much  re- 
femblance  to  thofe  of  the  civil  law,  but  are  not  entirely  found- 
ed thereon :  and  they  likewifc  adopt  and  make  ufe  of  other 
laws,  as  occafion  requires  ;  fuch  as  the  Rhodian  laws  and 
the  laws  of  Oleron  y.  For  the  law  of  England,  as  has  fre- 
quently been  obferved,  dotia  not  acknowlege  or  pay  any  de- 
ference to  the  civil  law  confidered  as  fuch  ;  but  merely  per- 
mits it's  ufe  in  fuch  cafes  where  it  judged  it's  determinations 
equitable,  and  therefore  blends  it,  in  the  prcfcn":  inftance, 
with  other  marine  laws  :  the  whole  being  correded,  altered, 
and  amended  by  a£ls  of  parliament  and  common  ufage  ;  fo 
that  out  of  this  compofition  a  body  of  jurifprudence  is  ex- 
tracted, which  ov/es  it's  authority  only  to  it's  reception  here 
by  confent  of  the  crown  and  people.  The  firft  procefs  in 
thefe  courts  Is  frequently  by  arreft  of  the  defendant's  perfon  ^j 
and  they  alfo  take  recognizances  or  ftipuiation  of  certain 
fidejufTors  in  the  nature  of  bail  %  and  in  cafe  of  default  may 
Imprifon  both  them  and  their  principal^.  They  may  alfo  [  109  ] 
fine  and  imprifon  for  a  contempt  in  the  face  of  the  court  ^. 
And  all  this  is  fupported  by  immemorial  ufage,  grounded  on 
the  neceffity  of  fupporting  a  jurifdiftion  fo  extenfive'^,  though 
oppofite  to  the  ufual  doctrines  of  tiie  common  law :  thefe 
being  no  courts  of  record,  becaufe  in  general  their  procefs  is 
much  conformed  to  that  of  the  civil  law  ^ 

IV.  I  AM  next  to  conGder  fuch  injuries  as  are  cognizable 
by  the  courts  of  the  common  law.  And  herein  I  fhall  for 
the  prefent  only  remark,  that  allpoITible  injuries  whatfoever, 
that  did  not  fall  within  the  exclufive  cognizance  of  either  tiie 
ecclefiaftical,  military,  or  maritime  tribunals,  are  for  that  very 

X  2  Show.  232.    Corr:b.  474.  ^  i  Roll.  Ahr   531.  Godb.  193.  260. 

y  Bale,  hift.  C.  L.  36.   Co.  Lilt.  11.  c   j  Vcnir.  t. 

2  Ckvko.  prax.  cui\  adni.  ^^  13.  <i   i   Keb.552. 

«  //>ic/.    §   ri.  -    I    Roll.   Abr.     531,  ^   }h:>.  Ahr.  t,  error,  177. 
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reafon  wuliin  the  cognizance  of  the  common  law  courts  of 
juftice.  For  it  Is  a  fettled  and  invariable  principle  in  the  laws 
of  Essrland,  tliat  every  right  wlien  wicliheld  muft  have  a  re- 
inedy,  and  every  injury  it's  proper  redrefs.  'i'he  definition 
;ind  exnlication  of  thefe  numerous  injuries,  and  their  refpec- 
tivc  Icf  al  remedies,  will  employ  our  attention  for  many  fub- 
lequent  chapters.  But,  before  we  conclude  the  prefent,  I 
ftall  juft  mention  two  fpecies  of  injuries,  which  will  psoperly 
fall  now  within  our  immediate  confideratlon :  and  which  are, 
eith-r  wh.en  iuaice  is  delayed  by  an  Inferior  coutt  that  has 
proper  cognizance  of  the  caufe;  or,  when  fuch  inferior  court 
takes  upon  itfelf  to  examine  a  caufe  and  decide  the  menti 
without  a  legal  authority. 

I.  The  firft  of  thefe  Injuries,  refufal  or  negled  of  juftice, 
5s  remedied  cither  by  writ  oi  procedendo,  or  of  mandamus.  A 
writ  oi  procedendo  ad  judicium,  iiTues  out  of  the  court  of  chan- 
cery, where  judges  of  any  fubordinate  court  do  delay  the  par- 
ties; for  that  they  will  not  give  judgment,  either  on  the  one 
fide  or  on  the  other,  when  they  ought  fo  to  do.  In  this  cale 
a  writ  oi  procedendo  Ihall  be  awarded,  commanding  them  ni 
Ihc  kin'.'s  name  to  proceed  to  judgment ;  but  w.thout  fpcci- 
fyincr  any  particular  judgment,  for  that  (if  erroneous)  may 
n  be  fet  nfide  in  the  courfe  of  appeal,  or  by  writ  of  error  or 
falfe  iud<^menf.  and,  upon  farther  negleft  or  refufal,  the 
iudees  of  the  inferior  court  may  be  puniflied  for  their  con- 
ten^t,  by  writ  of  attachment  returnable  in  the  king's  bench 
or  comnion  pleas'. 

A  WRIT  of  mandamus  is.  In  general,  a  command  ilTuing 
in  the  VnWs  name  from  the  court  of  king's  bench,  and  d<- 
reaed  to  any  perfon,  corporation,  or  inferior  court  ot  jud.- 
c.^ire  v/ithln  the  king's  dominions,  requiring  tnem  to  do 
fome  paruculnr  thing  therein  fpecified,  which  appertams  to 
their  office  and  duty,  and  which  the  court  of  kmgs  bench 
h.s  previouily  determined,  or  at  leaft  fuppofes  to  be  conio, 
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nant  to  right  and  juflicc.  It  is  a  high  prerogative  wrlt^  of  a 
moil  extenfively  remedial  nature :  and  maybe  iflued  in  feme 
cafe^  where  the  injured  party  has  alio  another  more  tedious 
inetliod  of  redrefs,  as  in  the  cafe  of  admilTion  or  reftitution  to  " 
an  oflicc;  but  it  iiTues  in  all  cafes  where  the  party  hatli  a 
right  to  have  any  tiling  done,  and  hath  no  other  fpccific 
means  of  compelling  it's  performance.  A  mandayiius  therefore 
lies  to  compel  the  admifQon  or  relloration  of  the  party  ap- 
plying to  any  office  or  franchife  of  a  public  nature,  whether 
fpiritual  or  temporal;  to  academical  degrees;  to  the  ufe  of  a 
ineeting-houfe,  ^c:  it  lies  for  the  produdion,  infpedion, 
or  delivery  of  public  books  and  papers  ;  for  the  furrender  of 
the  regalia  of  a  corporation  ;  to  oblige  bodies  corporate  to 
affix  their  common  fcal ;  to  compel  the  holding  of  a  court ; 
and  for  an  infinite  number  of  other  purpofes,  which  it  is  im- 
poffible  to  recite  m/niutely.  But  at  prefcnt  v/e  are  more 
particularly  to  remark,  that  it  IiTues  to  the  judges  of  any  infe- 
rior court,  commanding  them  to  do  juflice  according  to  the 
powers  of  their  office,  whenever  the  fame  is  delayed.  For  it 
is  the  peculiar  bufinefs  of  the  court  of  king^s  bench  to 
fuperintend  all  inferior  tribunals,  and  therein  to  inforce  the 
due  exerclfe  of  thofe  judicial  or  minifterial  powers,  with 
which  the  crown  or  legifiature  have  invefted  tJiem:  and  this 
not  only  by  reflraining  their  excefles,  but  alfo  by  quickenino- 
their  negligence,  and  obviating  their  denial  of  juftice.  At  m  J 
mandamus  may  therefore  be  had  to  the  courts  of  the  city  of 
London,  to  enter  up  judgment  ^;  to  the  fpiritual  courts  to 
grant  an  adminiftratlon,  to  fwear  a  church-warden,  and  the 
like.  This  writ  is  grounded  on  a  fOggeflion,  by  the  oath  of 
the  party  injured,  of  his  ov/n  right,  and  the  denial  of  juftice 
below  ;  w^iercupon^  in  order  more  fully  to  fatisfy  the  court 
that  there  is  a  probable  ground  for  fuch  interpofition^  a  rule 
is  made  (except  in  fome  general  cafes,  where  the  j/robablc 
ground  is  manifeft)  direfting  the  party  complained  df  to  (liew 
caufe  why  a  writ  of  mandamus  fhould  not  iilue:  and,  if  he 
{hews  no  f^fficlent  caufe,  the  writ  itfelf  is  iifued,  at  firft  in 
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the  alternative,  either  to  do  thus,  or  fignlfy  fome  reafon  to 
the  contrary ;  to  which  a  return,  or  anfwer,  rnufi  be  made  at 
a  certain  day.  And,  If  the  inferior  judge,  or  other  perfon  to 
whom  the  writ  is  dlreiSed,  returns  or  fignifies  an  infufficient 
reafon,  then  there  ifiues  in  the  fecond  place  a  pere^nptory  man- 
damus^ to  do  the  thing  abfolutely  ;  to  which  no  other  return 
will  be  admitted,  but  a  certificate  of  perfect  obedience  and 
due  execution  of  the  writ.     If  the  inferior  judge  or  other 
perfon  makes  no  return,  or  fails  in  his  refpect  and  obedience, 
he  is  punifliable  for  his   contempt   by  attachment.     But,  if 
he,  at  the  firft,  returns  a  fufficient  caufe,  although  it  fiiould 
be  falfe  in  faft,  the  court  of  king's  bench  will  not  try  the 
truth  of  the  faft  upon  affidavits-,  but  will  for  the  prefent  be- 
lieve him,  and  proceed  no  farther  on  the  mandamus.  But  then 
the  party  injured  may  have  an  aftlon  againft  him  for  his  falfe 
return,  and   (if  found  to  be  falfe  by  the  jury)  fhall  recover 
damages  equivalent  to  the  injury  fuftained  ;  together  with  a 
peremptory  mandamus  to  the  defendant  to  do  his  duty  (5).  Thus 
much  for  the  injury  of  negleft  or  refufal  of  juftice. 

2.  The  other  injury,  which  is  that  of  encroachment  of 
jurifdidion,  or  calling  one  coram  non  judice,  to  anfwer  in  a 
court  that  has  no  legal  cognizance  of  the  caufe,  is  alfo  a 
grievance,  for  which  the  common  law  has  provided  a  remedy 
by  the  writof/^rc'/;//5'/Vifi;;. 

r  JJ2  1  A  PROHIBITION  is  a  writ  Iffuing  properly  only  out  of 
the  court  of  king's  bench,  being  the  king's  prerogative  writ; 
but,  for  the  furtherance  of  juftice,  it  may  now  alfo  be  had 
in  fome  cafes  out  of  the  court  of  chancery  S  common  pleas  S 
or  exchequer  ^^  dlreded  to  the  judge  and  parties,  of  a  fuitin 
any  inferior  court,  commanding  them  to  ceafe  from  the  pro- 

i»   I  p.  Wms.  476.  ^  Palmer.  523. 

^  Hob.  1  r. 


{5)   See  further  upon  the  writ  of  mandamus,  p.  264,  poft. 
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fecution  thereof,  upon  a  fuggeftion  that  either  the  caufe  ori- 
gmally,  or  fome  colhteral  matter  arifing  therein,  does  not 
belong  to  that  jurifdi£llon,  but  to  the  cognizance  of  fome 
other  court.  This  writ  may  iflue  eitlier  to  inferior  courts  of 
common  lav/;  as,  to  the  courts  of  the  counties  palatine  or 
principality  of  Wales,  if  they  hold  plea  of  land  or  other 
matters  not  lying  within  their  refpeclive  franchifes  ^j  to  the 
county-courts  or  courts-baron,  where  they  attempt  to  hold 
plea  of  any  matter  of  the  value  of  forty  (hillings  ^:  or  it  may 
be  directed  to  the  courts  chrillian,  the  univerfity  courts,  the 
court  of  chivalry,  or  the  court  of  admiralty,  where  they  con- 
cern themfelves  with  any  matter  not  within  their  jurifdiclion  5 
as  if  the  firft  fliould  attempt  to  try  the  validity  of  a  cuftom 
pleaded,  or  the  latter  a  contrail  made  or  to  be  executed  within 
this  kingdom.  Or,  if,  in  handling  of  matters  clearly  within 
their  congnizance,  they  tranfgrefs  the  bounds  prefcribed  to 
them  by  the  laws  of  England;  as  where  they  require  two 
witnefles  to  prove  the  payment  of  a  legacy,  a  releafe  of 
tithes  ^,  or  the  like ;  in  fuch  cafes  alfo  a  prohibition  will  be 
awarded.  For,  as  the  fa£l  of  Signing  a  releafe,  or  of  aftual 
payment,  is  not  properly  a  fplritual  quellion,  but  only  al- 
lowed to  be  decided  in  thofe  courts,  becaufe  incident  or  ac- 
ceflbry  to  fome  original  queflion  clearly  within  their  jurif- 
di£lion ;  it  ought  therefore,  where  the  two  laws  differ,  to  be 
decided  not  according  to  the  fpiritual,  but  the  temporal  law; 
elfe  the  fame  queition  might  be  determined  different  ways, 
according  to  the  court  in  which  the  fuit  is  depending:  an  im- 
propriety, which  no  wife  government  can  or  ought  to  endure, 
and  which  is  therefore  a  ground  of  prohibition.  And  if  ei-  [  113  ] 
ther  the  judge  or  the  party  ihall  proceed  after  fuch  prohibit- 
tion,  an  attachment  may  be  had  againft  them,  to  puniflu  them 
for  the  contempt,  at  the  difcretion  of  the  court  that  awarded 
it^  ;  and  an  a6lion  will  lie  againft  them,  to  repair  the  party 
injured  in  damages. 


'  Lord  Raym.  1408.  '        n  Cro.  Fliz.  666.     Hob.  iSS. 

ra  Finch.  L.  451.  '^  F.  >/,  B.  40. 
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So  long  as  tKc  idea  continued  among  the  clergy,  that  the 
ecclefiattical  ftate  was  wholly  independent  of  the  civil,  great 
ftruggles  were  conftantly  maintained  between  the  temporal 
co.urts  and  the  fpiritual,  concerning  the  writ  of  prohibition 
and  the  proper  objeds  of  it  y  even  from  the  time  of  the  con- 
ftitutions  of  Clarendon,  made  in  oppofition  to  the  claims  of 
archbiihop   Bccket  in  lo  Hen.  11.  to  the  exhibition  of  cer- 
tain articles  of  complaint  to  the  king  by  archbifliop  Bancroft 
in   3  Jac.   I.  on   behalf  of  the   ecclefiadical   courts:  from 
which,  and  from  the  anfwcrs  to  them  fignedby  all  the  judges 
of  Weftminrcer-hall  p,  m.uch  may  be  collefted  concerning  the 
reafons  of  granting  and  methods  of  proceeding  upon  prohibi- 
tions.    A  Ihort  fummary  of  the  latter  is  as  follows.     The 
party  aggrieved  in  the  court  below  applies  to  the  fuperior 
court,   fettlng  forth  in  a  fuggefhion  upon  record  the  nature 
and  caufe  of  his  complaint,  in  being  drawn  ad  aliud  cxameriy 
by  a  jurifdiclion  or  manner  of  procefs  difallowed  by  the  laws 
of  the  kingdom :  upon  v/hich,  if  the  matter  alleged  appears 
to  the  court  to  be  fuflicient,  the  writ  of  prohibition  immedi- 
ately ilTues;  commanding  the  judge  not  to  hold,  and  the  party 
not  to  profecute,  the  plea  (6).    But  Cometimes  the  point  may 


(6)  The  general  grounds  for  a  prohibition  to  the  ecclefiaftical 
courts  are,  eitlier  a  defea  of  jurifdiaion  or  a-  defed  in  the  mode 
of  trial.  If  any  fad  be  pleaded  in  the  court  below,  and  the  par- 
ties are  at  ilTuc,  that  court  has  no  jurifdidion  to  try  it,  becaufe  it 
cannot  proceed  according  to  the  rules  cf  the  common  law ;  and  in 
fuch  cafe  a  prohibition  lies.  Or  where  the  fpiritual  court  has  no 
original  jurifdidion,  a  prohibition  may  be  grapted  even  after  fen- 
tence.  But  where  it  has  jurifdidion,  and  gives  a  wrong  judg- 
ment, it  is  the  fubje6l  matter  of  appeal  and   not  of  prohibition. 

Lord  Kenyoih  Z^,  R»  4. 

But  when  a  prohibition  is  granted  after  fentence,  the  want  of 
jurifdidion  mufl  appear  upon  the  face  of  the  proceedings  of  the 
iuiritual  court.     Ihld.  Cq^^.  422,     See  alfo  4  T.  R*  382. 
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be  too  nice  and  doubtful  to  be  decided  merely  upon  a  motion: 
and  then,  for  tlic  more  folemn  determination  of  the  queitioHj 
the  party  applying   for  the  prohibition    is  directed   by  the 
court  to  declare  in  prohibition  j  that  is,  to  profecute  an  ac- 
tion, by  filing  a  declaration,  againlt  the  other,  upon  a  fup- 
pofition  or  fidion  (which  is  not   traverfable  ^)  that  he  has 
proceeded  in  the  fuit  below,  notwithftanding  the  writ   of 
prohibition.     And    if,    upon   demurrer  and  argument,  the 
court   {hall    finally  be  of  opinion,  that  the  matter  fuggeftcd 
is  a  good   and   fulficicnt  ground   of  prohibition  in  point  of  [   114  ] 
Liw,  then  judgment  with   nominal  damages   flial!   be  given 
for  the  party  complaining,  and  the  defendant,  and  alfo  the 
inferior  court,  (hall  be  prohibited  from  proceeding  any  far- 
tlier.     On  the  other  hand,  if  tlie  fuoerior  court  flKdl'think 
it  no  competent  ground  for  reftraining  the  inferior  jurifdic- 
tion,  then  ju(Jgaient  fliall  be  given  againft  him  who  applied 
for  the  prohibition  in  the  court  above,   and  a  writ  of  con- 
///Aw/i?// Ihall  be  awarded i  fo   called,  bccaufe,  upon  delibe- 
ration and  confultation  had,   the  judges  find  the  prohibition 
to  be  ill-founded,  and.  therefore  by  this  writ  they  return  the 
caufe  to  it's  original  jurifdidion,  to  be  there  determined,  in 
the  inferior  court.     And,  even  in  ordinary  cafes,  tlie  writ 
of  prohibition  is  not  abfolutely  final  and  conclufive.     For, 
though   the   ground  be  a  proper  one  in  point  of  law,  for 
granting  the  prohibition,  yet  if  the  faB  that  gave  rife  to  it 
be  afterwards  falfified,  the  caufe  (liall  be  remanded   to  the 
prior  jurifdiaion.     If,  for  inftance,  a  cuflom  be  pleaded  in 
the  fpiritual  court;  a  prohibition  ought  to  go,  becaufe  that 
court  has  no  authority  to  try  it :  but,  if  the  fad  of  fuch  a 
cuftom  be  brought  to  a  competent  trial,  and  be  there  found 
lalfe,  a  writ  of  confultation  will  be  granted.     For  this  pur«.    ' 
pofe   the  party  prohibited  may  appear  to   the  prohibition, 
and  take  a  declaration,  (vvdiich  inuft  always  purfue  the  fug- 
gedion,)  and   fo  plead  to  iffue  upon  it ;  denying  the  con- 
tempt, and  traverfing  the  cuftom  upon  v/hich  the  prohibi- 
tion v/as  grounded  :  and,  if  that  iffue  be  found  for  the  de- 

"S  Barn,  Not.  .ftOc  ^A,%^ 
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fendant,  he  fliall  then  have  a  writ  of  confultation.  The  writ 
oi  cofifuhaUon  may  alfo  be,  and  is  frequently,  granted  by  the 
court  without  any  adlion  brought ;  when,  after  a  prohibition 
ifTuecl,  upon  more  mature  conGdcratlon  the  court  are  of 
opinion  that  the  matter  fuggefted  is  not  a  good  and  fufiici- 
cnt  ground  to  flop  the  proceedings  below.  Thus^  careful 
has  the  law  been,  in  compelling  the  inferior  courts  to  do 
ample  and  fpcedy  juitice  •,  in  preventing  them  from  tranf- 
greffing  their  due  bounds ;  and  in  allov/ing  them  the  undif- 
turbed  cognizance  of  fuch  caufes  as  by  right,  founded  on  the 
ufage  of  the  kingdom  or  aft  of  parliament^  do  properly  be- 
long to  their  jurifdidion. 
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CHAPTER   TilE    EIGHTH, 

Of  WRONGS,  A^D  THEiii  REMEDIES, 

KESPECTINO  THE  RIGHTS  OF  PERSONS. 


'HE   former  chapters  of  this  part  of  our  commentaries 
having  been  employed  In  defcribing  the  feveral  methods 
of  redreffing  private  wrongs,  either  by  the  mere  ad  of  the 
parties,  or  the  mere  operation  of  law ;  and  In  treating  of  the 
nature  and  feveral  fpecies  of  courts  ;  together  with  the  cog- 
nizance of  wrongs  or  injuries  by  private  or  fpecial  tribunals, 
and  the  ])ui)]ic  ecclefiaftical,  military,  and  maritime  jurifdlc- 
tions  of  this  kingdom  ;  I  come  now  to  confider  at  large,  and 
m  a  more  particular  manner,  the  refpeftive  remedies  in  the 
public  and  general   courts  of  common  law,   for  injuries  or 
private  wrongs  of  any  denomination  whatfoever,  not  exclu- 
fively  appropriated    to  any  of  the   former  tribunals.     And 
herem  I  fliall,  firft,  define  the  feveral  Injuries  cognizable  by 
the  courts  of  common  law,  with  the  refpeftlve  remedies  ap- 
plicable to  each  particular  injury :  and  ftall,  fecondly,  de- 
fcrsbe  the  method  of  purfuing  and  obtaining  thefe  remedies 
in  the  feveral  courts. 

First  then,  as  to  the  feveral  Injuries  cognizable  by  the 
courts  of  common  law,  with  the  refpeftive  remedies  applica- 
ble to  each  particular .  injury.  And,  In  treating  of  thefe,  I 
fliallatprefent  confine  myfelf  to  fuch  wrongs  as  may  be 
committed  In  the  mutual  intercourfe  between  fubjeft  and 
luojec. ;  v/hich  the  king  as  the  fountain  of  juftlce  is  officially 
bound  to  redrefs  in  the  ordinary  forms  of  law:  referving  fuch 

VOL.  III.  tr  ■  .    . 
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injuries  or  encroachments  as  may  occur  between  the  crowa^ 
and  the  fubjca,  to  be  diftinaiy  confidcred  hereafter,  as  thH 
remedy  In  fuch  cafes  is  generally  of  a  peculiar  and  eccentri- 
cal nature. 

Now,  fince  all  wrong  may  be  confideredas  merely  a  priva.  ^ 
tiort  of  right,  the  plain  natural  remedy  for  every  fpecies  oft 
^Vrong  is  the  being  put  in  poffeflion  of  that  right,  whereof 
the  party  injured  is  deprived.    This  may  either  be  effecled  by 
a  fpecific  delivery  or  reftoration  of  the  fubjeft-matter  in  dif- 
pute  to  the  legal  owner-,  as  when  lands  or  perfonai  chattels 
are  uiijuftly  withheld  or  invaded:  or,  where  that  is  not  a 
poffible,  or  at  lea  ft  not  an  adequate  remedy,  by  making  the 
fufFerer  a  pecuniary  fatisfadion  in  damages-,  as  in  cafe  of  al- 
iault,  breach  of  contraft,  ^c:  to  which  damages  the  party 
injured  has  acquired  an  incomplete  or  inchoate  right,  the  m- 
'ftant  he  receives  the  injury-,  though  fuch  right  be  not  fully 
•afcertained  till  they  are  affeffed  by  tlie  intervention  of  the  law. 
The  inftruments  whereby  thi?  remedy  is  obtained  (which  are 
fometimes  conlidered  in  the  light  of  the  remedy  itfelf)  are  a 
dlverfity  of  fuits  and  actions,  which  are  defined  by  the  mir- 
ror"  to  be  «  the  lawful  demand  of  one's  right :"  or  as  Brac- 
ton  and  Fleta  exprefs  it,  in  the  words  of  Jutlinian  ',jusprc- 
Jequsndi  in  judkio  quod  alictti  dehetur. 

Thf  Romans  introduced,  pretty  early,  fet  forms  for  aaioni 
and  fuits  in  their  law,  after  the  example  of  the  Greeks;  an^^ 
made  it  a  rule,  tL-it  each  injury  (hould  be  redreffed  by  it'j 
proper  remedy  only.  «  Aaiones,  fay  the  pandeas,  co7npci:t^ 
«  funt,  quihiis  inter  fe  homines  difceptarent ;  quas  aHiones,  ve  p>. 
««  pubis prout  vellet  inflituerct,certas  folenncfque ejfe  voluerunt^. 
The  forms  of  thefe'aaions  were  originally  preferved  in  the 
books  of  the  pontifical  college,  ss  choice  and  Ineftimable  fa- 
crets;  till  one  Cneius  Flavins,  the  fecretary  of  Appius  Clau- 
dius,'ftole  a  copy  and  publifted  them  to  the  people «.     The 

,  ,  '  Cic.  PTO   Muriiena.  §  1 1,  de  or^t. 
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concealment  was  ridiculous  :  but  the  eftablifiiment  of  fomc 
ftandard  was  undoubtedly  neceffary,  to  fix  the  true  ftate  of 
a  queftion  of  right;  left  in  a  long  and  arbitrary  procefs  it 
might  be  fliifted  continually^,  and  be  at  length  no  longer  dif- 
cernible.  Or,  as  Cicero  exprefiesit^  ^' Junt  jura,  fiwt  for-- 
"  mulae^  de  omnibus  rebus  conjiitutaey  fie  q:ns  aut  in  genere  iii* 
^^  juriaey  aut  in  ratiofie  a^ionisy  err  are  pojfit.  ExprefTae  enim 
^^ funt  ex  uniufcujufque  danwoy  dolore,  incommcdo^  calamitate^ 
<«  injuria y  public ae  a  praei ore  formulae y  ad  quas  privata  lis  ac- 
''  commodaturr  And  in  the  fame  manner  our  Brafton, 
fpeakincT  of  the  original  writs  upon  which  all  our  adions  are 
founded,  declares  them  to  be  fixed  and  immutable,  unlefs  by 
authority  of  parliament  ^.  And  all  the  modern  legiflators  of 
Europe  have  found  it  expedient,  from  the  fame  reafons,  to 
fall  into  the  fame  or  a  fimilar  method.  With  us  in  England 
the  feveral  fuits,  or  remedial  inftruments  of  juftice,  are  from 
the  fubjea  of  them  diftinguifhcd  mto  three  kinds  5  adtions 
perfonaly  realy  and  mixed. 

Personal  adions  are  fuch  whereby  a  man  claims  a  debt, 
or  perfonal  duty,  or  damages  in  lieu  thereof:  and,  likewife, 
whereby  a  man  claims  a  fatisfadion  in  damages  for  fome 
Injury  done  to  his  pcrfon  ©r  property.  The  former  are  faid 
to  be  founded  on  contrads,  the  latter  upon  torts  or  wrongs : 
and  they  are  the  fame  which  the  civil  law  calls  «f  aBiones  in 
«^  perfonamy  quae  adverfus  cum  intenduntury  qui  ex  contraBu  vel 
^^  deliclo  obligatus  ejl  aliquid  dare  vel  concedere  ^.''  Of  the 
former  nature  are  all  aftions  upon  debt  or  promifes ;  of  the 
latter  all  adions  for  trefpafies,  nufances,  affaults,  defamatory 
words,  and  the  like. 

Real  aaions,  (or,  as  they  are  called  In  the  mirror  \feodal 
aftions)  which  concern  real  property  only,  are  fuch  whereby 
the  plaintiff,  here  called  the  demandant,  claims  title  to  have 
any  landa  or  tenements,  rents,  commons,  or  other  heredita- 

^  Pro.  Qu,  Rofcio.  §  8.  ahfqne  confenfa  et  volunfate  eorum  CL  5^ 

B  Swit  quaedam  Irevia  formatafnper  de  exceptmiibus.  c,  17,  §  2.) 

<:ertis  cc/lus  de  cvrfu,  et  de  commwii  con-         ^  Inft.  4.  6.  15, 
^lio   totius  regni   approhata  et  cmccjja,         *  c,  2,  §  5, 

qva^  liddem  nallatenus  mutari  poterint 
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ments,  in  fee-fimple,  fee-tail,  cr  for  term  of  life.  By  thefe 
saions  formerly  all  difputes  concerning  real  eftates  were 
decided ;  but  they  are  now  pretty  generally  laid  afide  m 
praflice,  upon  account  of  the  great  nicety  required  in  theit 
management,  and  the  inconvenient  length  of  their  procefs : 
a  much  more  expeditious  method  of  trying  titles  being  fmce 
introduced,  by  other  anions  perfonal  and  mixed. 

Mixed  adions  are  fuits  partaking  of  the  nature  of  the 
other  two,  wherein  fome  real  property  is  demanded,  and 
alfo  perfonal  damages  for  a  wrong  fuftained.  As  for  m- 
ftance,  an  aaion  of  wafte:  which  is  brought  by  him  who 
hath  the  inheritance,  in  remainder  or  reverfion,  againft  the 
tenant  for  life,  who  hath  committed  wafte  therein,  to  re- 
cover not  only  the  land  wafted,  which  would  make  it 
merely  a  real  adion ;  but  alfo  treble  damages,  in  purfuance 
of  the  ftatute  of  Gloucefter  S  which  is  a  perfonal  recom- 
pence;  and  fo  both,  being  joined  together,  denominate  it 
a  mixed  aftion. 

Under  thefe  three  heads  may  every  fpecies  of  remedy  by 
fuit  or  aaion  in  the  courts  of  common  law  be  comprized. 
But  in  order  effeaually  to  apply  the  remedy,  it  is  firft  necef- 
fary  to  afcertain  the  complaint.  I  proceed  therefore  now  to 
enumerate  the  feveral  kinds,  and  to  inquire  into  the  refpec- 
tive  natures,  of  all  private  wrongs,  or  civil  injuries,  which 
may  be  offered  to  the  rights  of  either  a  man's  perfon  or  his 
property ;  recounting  at  the  fame  time  the  refpeaive  reme- 
dies, which  are  furniftied  by  the  law  for  every  infraaion  of 
riffht  But  I  muft  firft  beg  leave  to  premlfe,  that  all  civil 
injuries  are  of  two  kinds,  the  one  witkout  force  or  violence,  a$ 
flander  or  breach  of  contraa  ;  the  ether  coupled  -with  force 
and  violence,  as  batteries,  or  falfe  imprifonment'.  Which 
fetter  fpecies  favour  fomething  of  the  criminal  kmd,  being 
always  attended  with  fome  violation  of  the  peace;  for  which 
In  ftrianefs  of  few  a  fine  ought  to  be  paid  to  the  king,  as 

well 
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well  as  a  private  fatisfa£Hon  to  the  party  injured  '".  And  this 
diftin£lion  of  private  wrongs,  into  injuries  ivh/:)  and  with- 
out force,  we  fliall  find  to  run  through  all  the  variety  of 
which  we  are  now  to  treat.  In  confidering  of  which,  I  fliall 
follow  the  fame  metliod  that  was  purfued  with  regard  to 
the  diftribution  of  rights  :  for  as  thefe  are  nothing  elfe  but 
an  infringement  or  breach  of  thofe  rights,  which  we  have 
before  laid  down  and  explained,  it  will  follow  that  this  ne- 
gative fyftem  of  wrongs^  muft  correfpond  and  tally  with  the 
former  pofitlve  fyftem,  of  rights.  As  therefore  we  divided  ^ 
all  rights  into  thofe  of  perfons^  and  thofe  of  things^  fo  wc 
muft  make  the  fame  general  diftribution  of  injuries  into  fuch 
as  afFeft  the  rights  of  perfons^  and  fuch  as  affed  the  rights  of 
property. 

The  rights  of  perfons,  we  may  remember,  were  diftrl* 
buted  into  abfolute  and  relative:  abfolutej  which  were  fuch  as 
appertained  and  belonged  to  private  men,  confidered  merely 
as  individuals,  or  fmgie  perfons  ;  and  relative^  which  w^re 
incident  to  them  as  members  of  fociety,  and  connefted  to 
each  other  by  various  ties  and  relations.  And  the  abfolute 
rights  of  each  individual  were  defined  to  be  the  right  of  per- 
fonal  fecurity,  the  right  of  perfonal  liberty,  and  the  right  of 
private  property,  fo  that  the  wrongs  or  injuries  afFeding 
them  muft  confequently  be  of  a  correfpondent  nature. 

I.  As  to  injuries  which  afFeft  the  perfonal  fecurity  of  in- 
dividuals, they  are  either  injuries  againft  their  lives,  their 
limbs,  their  bodies,  their  health,  or  their  reputations. 

1.  With  regard  to  the  firft  fubdivifion,  or  Injuries  afFefl- 
Ing  the  life  of  man,  they  do  not  fall  under  our  prefent  con- 
templation; being  one  of  the  moft  atrocious  fpecies  of  crimes, 
the  fubjeft  of  the  ne^^t  book  of  our  commentaries, 

2,  3.  The  two  next  fpecies  of  injuries,  afFeding  the  limbs  [   120  ] 
or  bodies  of  individuals,  I  fhall  confider  in  one  and  the  fame 

view.     And  thefe  may  be  committed^  \.  By  threats  and  me- 

»  Finch.  L.  198.    Jenk,  Cent.  185.  0  See  bo©k  I,  ch,  i. 
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naces  of  bodily  hurt,  through  fear  of  which  a  man's  bufmefs 
is  interrupted.     A  menace  alone,  without  a  confequent  in- 
convenience,  makes  not  the  injury:  but,  to  complete  the 
wrong,  there  muft  be  both  of  them  together  ^.    The  remedy 
for  this  is  in  pecuniary  damages,  to  be  recovered  by  adion 
oitrefpafs  vi  etarmis^',  this  being  an  inchoate,  though  not  an 
abfolute,  violence.     2.  By  a/ault  s  which  is  an  attempt  or 
offer  to  beat  another,  without  touching  him :  as  if  one  lifts 
.  up  his  cane,  or  his  fift,  in  a  threatening  manner  at  another i 
or  ftrikes  at  him,  but  miffes  him^  this  is  an  aflault,  infultusy 
which  Finch  ^  defcribes  to  be  '^  an  unlawful  fetting  upon 
««  one's  perfon."  This  alfo  is  an  inchoate  violence,  amounting 
coniiderably  higher  than  bare  threats*,  and  therefore,  though 
no-aaual  fufFeving  is  proved,  yet  the  party  injured  may  have 
redrefs  by  a6tion  of  trefpafs  vi  et  armis ;  wherein  he  fhall  re- 
cover  damages  as  a  compenfation  for  the  injury.     3.  By  haU 
iery  :  w^hich  is  the  unlawful  beating  of  another.     The  leaft 
touching  of  another's  perfon  wilfully,  or  in  anger,  is  a  bat- 
tery;  for  the  law  cannot  draw  the  line  between  different  de- 
grees of  violence,  and  therefore  totally  prohibits  the  firft  and 
lowed  flage  of  it :  every  man's  perfon  being  facred,  and  no 
other  having  a  right  to  meddle  with  it,  in  any  the  flighted 
,  manner.     And  therefore  upon  a  fimilar  principle  the  Corne- 

lian law  de  injurits  prohibited  pulfatlon  as  well  as  verberation  ; 
didinguilhing  verberation,  which  was  accompanied  with  pain, 
from  pulfation,  which  was  attended  with  none  ^  But  battery 
js,  in  fome  cafes,  judifiable  or  lawful-,  as  where  one  who  hath 
authority,  a  parent  or  mader,  gives  moderate  correftion  to 
his  child,  his  fcholar,  or  his  apprentice.  So  alfo  on  the  prin- 
ciple of  felf- defence:  for  if  one  ftrikes  me  fird,  or  even  only 
;iffaults  me,  I  pay  ftrike  in  my  own  defence  ;  and,  if  fued  foy 
it,  may  plead  fon  ajfault  demefncy  or  that  it  was  the  plaintiff's 
C  r^l  ]  ov/n  original  affault  that  occafipned  it  (i).  So  likewife  in  de- 

«  Finch.  L.  20?..  ^  Finch.  L.  202, 

p  Regift.   104.  27  Aff,  11,     7  Ediv,     t  Ff.  47.  10,  5. 


( I )   But  in  any  criminal  profecution  by  indictment,  or  informa- 
pon  for  an  affault  or  batter^-,  the  defendant  may  pkad  the  general 
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fence  of  my  goods  or  poffefTion,  if  a  man  endeavours  to  de- 
prive me  of  them,  I  may  juflify  laying  hands  upon  lilm  to. 
prevent  him  •,  and,  in  cafe  he  perfilU  with  violence,  I  may. 
proceed  to  beat  him  away  ^.  Thus  too  in  the  exercife  of  an 
office,  as  that  of  church-warden  or  beadle,  a  man  may  lay 
hands  upon  another  to  turn  him  out  of  church,  and  prevent, 
his  dlfturbing  the  congregation  ^  And,  if  fued  for  this  or. 
the  like  battery,  he  may  fct  forth  the  whole  cafe,  and  plead. 
that  he  laid  hands  upon  him  gently,  molliter  ma?ius  hnpofmt^ 
for  this  purpofe.  On  account  of  thefe  caufes  of  j unification, 
battery  is  defined  to  be  the  unlanvful  beating  of  another;  for 
which  the  remedy  is,  as  for  afiault,  by  action  of  ircfpnfs  vi  et 
annis :  wherein  the  jury  wiil  give  adequate  damages.  4.  By 
WQunding;  which  confifts  in  giving  ariOthcr  fome  dangerous 
hurt,  and  is  only  an  aggravated  fpecies  of  battery.  5,  By 
nuiyhetn :  which  is  an  injury  (till  more  atrocious,  and  confifts 
in  violently  depriving  another  of  the  ufe  of  a  member  proper 
for  his  defence  in  fight.  This  is  a  battery,  attended  with, 
this  aggravating  circumllance,  that  thereby  the  party  injured 
is  for  ever  difabled  from  making  fo  good  a  defence  againft 
future  external  injuries,  as  he  otherwife  might  have  done. 
Among  thefe  defenfive  members  are  reckoned  not  only  arms 
and  legs,  but  a  finger,  an  eye,  and  a  foretooth  %  and  alfo 
fome  others  ^.  But  the  lofs  of  one  of  the  jaw-teeth,  the  ear, 
or  the  nofe,  is  no  mayhem  at  common  law ;  as  they  can  be 
of  no  ufe  in  fighting.  The  fame  rem^edial  aftion  of  trefpafs 
VI  et  armis  lies  alfo  to  recover  damages  fpr  this  injury,  an  in- 
jury, which  (when  wilful)  no  motive  can  juftify,  but  necefr 

f  I  Finch.  L.  203.  f  Finch.  L.  204. 

•  I  Sid.  301.  tt  I  Hawk.  P.  C.  11 1. 


illue,  and  give  in  evidence  that  the  perfon  affaulted  or  beat  was 
the  firil  aflailant,  or  that  he  firft  made  an  attack  upon  the  defend* 
ant  himfelf,  his  wife,  his  father,  fpn,  mafter,  or  perhaps,  fervant 
(fee  p.  3.  n,  i.  ante)-,  and,  upon  producing  fatisfa(5lory  proof  of 
this  juftification,  the  defendant  ought  to  be  acquitted  by  tha 
jury* 
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fery  felf-prefervation  (2).  If  the  ear  be  cut  ofF,  treble  damages 
ire  given  by  ftatute  37  Hen»  VIII.  c.  6.  though  this  is  not 
rrjavhern  at  common  law.  And  here  I  muft  obferve  that  for 
thefe  four  laft  injuries,  aiTault,  battery,  wounding,  and  may- 
liem,  an  indiflment  may  be  brought  as  well  as  an  aftion ; 
and  frequently  both  are  accordingly  profecuted ;  the  one  at 
the  fuit  of  the  crov/n  for  the  crime  againft  the  public ;  the 
[  1^^  ]  other  at  the  fuit  of  the  party  injured,  to  make  him  a  repara- 
tion in  damages. 

4.  Injuries,  affisfling  a  man's  healthy  are  where  by  any 
unwholefome  praftices  of  another  a  man  fuftains  any  ap- 
parent damage  in  his  vigour  or  conftltution.  As  by  felling 
him  bad  proviCons  or  v.'ine  ^  ;  by  the  exercife  of  a  noifome 
trade,  which  infefts  the  air  in  his  neighbourhood^;  or  by 
the  negleft  or  unfkiliul  management  of  his  phyfician,  fur- 
geon,  or  apothecary.  For  it  hath  been  folemnly  refolved  >', 
that  mala  pra-^is  is  a  great  mifdemefnor  and  offence  at  com- 
mon law,  whether  it  be  for  curiofity  and  experiment,  or  by 
negleft-,  becaufe  it  breaks  the  truft  which  the  party  had 
placed  in  his  phyfician,  and  tends  to  the  patient's  deftruc- 
tion.  Thus  alfo,  in  the  civil  law  ^,  negle£l  or  want  of  fKiU 
in  phyficians  or  furgeons,  "  culpae  adnumerantur  ;  veluti  fi 
*^  medicus  curationem  dereliqueyit^  male  qiiempiam  fecuerity  aut 
<^  perperam  ei  medicamentum  dedar'it.'^  Thefe  are  wrongs  or 
injuries  unaccompanied  by  force,  for  v/hich  there  is  a  re- 
medy in  damages  by  a  fpecial  aftion  of  trefpafsy  upon  the 
cafe.     This   aftion,   of  irefpcifsy  or  tranfgrefQon,   on  the  caje^ 

vr  I  Roll.  Abr.  90.  y  Lord  Raym.  214. 

X  9  Rep.  52.     Hutt.  135.  z  Injt.  4.  3.  6    ^T  7- 

(2)  One  remarkable  property  is  peculiar  to  the  action  for  a 
mayhem,  'vix,  that  the  court  in  which  the  adlion  is  brought  have 
a  difcretionary  power  to  increafe  the  damages,  if  they  think  the 
jury  at  the  trial  have  not  been  fufficiently  liberal  to  the  plaintiff; 
but  this  muft  be  dionQfuper  vifum  vulnerls,  and -upon  proof  that  it 
is  the  fame  wound,  concerning  which  evidence  was  given  to  the 
jury.     I  WilJ\  5.     I  Barnes^  ic6* 
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is  an  univerfal  remedy,  given  for  all  perfonal  wrongs  and 

injuries    without  force;    fo    called    becaufe  the    plaintiff's 

whole  cafe  or  caufe  of  comphiinr    is  fet   forth   at   len-nh  in 
...  ^  t> 

the  original  writ  ^,  For  though  in  general  tlicrc  are  me- 
thods prefcrlbed  and  forms  of  aftions  previoufly  fettled,  for 
redreffing  thofe  wrongs  which  moll  ufually  occur,  and  in 
which  the  very  aft  itfelf  is  immediately  prejudicial  or  injuri- 
ous to  the  plaintiff's  perfon  or  property,  as  battery,  non-pay- 
ment of  debts,  detaining  one's  goods,  or  the  like;  yet  where 
any  fpecial  confequential  damage  arlfes,  which  could  not  be  [  I23  ] 
forefeen  and  provided  for  in  the  ordinary  courfe  of  juftice,  the 
p:my  Injured  is  allow-d,  both  by  common  law  and  the  ftatute 
of  Weftm.  2.  c.  24.  to  bring  a  fpecial  a£tion  on  his  own  cafe, 
by  a  writ  formed  according  to  the  peculiar  circumftances  of 
his  own  particiilar  grievance  ^.  For  wherever  the  common 
law  gives  a  right  or  prohibits  an  injury,  It  alfo  gives  a  remedy 
by  action  ^;  and  therefore,  wherever  a  tiew  injury  is  done,  a 
new  method  of  remedy  muff  be  pui  fued  ^.  And  it  Is  a  fettled 
diftin^lion  %  that  where  an  a£l  is  done  which  is  in  Itfelf  an 
i:'72 mediate  injury  to  another's  perfon  or  property,  there  the  re- 
medy is  ufually  by  an  aftlon  of  trefpafs  vi  ct  armis ;  bill  w^herc 
there  is  no  a6l  done,  but  only  a  culpable  omiffion ;  or  where 
the  aft  is  not  immediately  injurious,  but  only  by  cojifequence. 
and  collaterally  ;  there  no  adion  of  trefpafs  -01  et  an7iis  will 
lie,  but  an  action  on  the  fpecial  cafe,  for  the  damages  con« 
fequent  on  fuch  omlifion  or  a£i. 

5.  Lastly;  injuries  affefting  a  man's  reputation  or  good 
name  are,  firft,  by   malicious,   fcandalous,  and   llanderous 

3  For  example:  *«  i?er  mcecoimd ^(h-  "  ter  etimpro-ide  appqfuit,  (jvodidew  A 

«^  hdem.  Si  yifecmt  tefecurum  de  du-  "  defidii  ipfus  B  vljum  gcjM  pra'^dlcli 

'*  morejuoprcfcquendo^tuncponeparva-  <'  lofaliter  ami/U,  ad  darrmum  ipfivs  A 

*^  diam  ct.Jhlvos plegiosB.  quodjii  coTcim  ^'  vigiuti  iibrarum,  ut  indt.     Et  iiaheas 

*^  jiUiitiariis  nojiris  apud  Hyi/.vjjtcjis-  *'  ih  ?iovii;LJ..    vlcgionnn.    ct   hoc  Irfve, 

<^^  riam  in  oralis fancii  Michaelis,^  oJieU'  <«  Tefte  meipjb  opud  Jf'tiimono-icrhiui. 

*'  funis  quare  cum  idem  B  addfxtnnn  ^*  &c,"     fRepftr.  Brev.  103.) 
f  ocdlum  ipfius  Acafualiter  laefum  Icne         1^  Seepag.  52. 
^'  et  competenter  atrandiim  apud  S.  pro  -    l  Saik.  20.    6  Mod.  54. 

^' quada7n  peciaiiaefummapraeviamlms         d  Cro.  Jac.  478. 
f' fohaaaffitmpfijfct.idem  B  curam  fuam         ^  11  Mod.  180,     Lord  Faym,  1402 - 

f^  circa  oc:diimvraedi6iu7n  tarn  7iegli{.:cn-  Stra,  6 [J  5,, 
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luordsy  tendirig  to  his  damage  and  derogation.  As  if  a  man, 
malicioully  and  falfely,  utter  any  {lander  or  falfe  tak  of  ano- 
ther^ which  may  either  endanger  him  in  law,  by  impeach- 
hvr  him  of  fome  heinous  crime,  as  to  fay  that  a  man  hath 
poifoned  another,  or  is  perjured  ^  •,  or  which  may  exclude  him 
from  fociety,  as  to  charge  him  with  having  an  infedious  dif- 
eafe;  or  which  may  impair  or  hurt  his  trade  or  livelihood,  as  to 
call  a  tradefman  a  bankrupt,  a  phyfician  a  quack,  or  a  lawyer 
a  knaves  (3).  Words  fpoken  in  derogation  of  a  peer,  a  judge, 
or  other  great  officer  of  the  realm,  which  are  callcdfcajidaluvt 
ma^natum,  are  held  to  be  ftill  more  heinous  ^^;  and  though 
theV  be  .fuch  as  would  not  be  adionable  in  the  cafe  of  a  com- 
mon perfon,  yet  when  fpoken  in  dlfgrace  of  fuch  high  and 
refpectable  charafters,  they  amount  to  an  atrocious  injury: 
•w^hich  is  redrefled  by  an  adion  on  the  cafe  founded  on  many 

i  Finch.  L.  1S5.  s  t<)id.  i^6.  ^  i  Ventr.  60. 


(3)  When  words,  that  are  adionable  in  themfelves  if  unex- 
plained,   are  accompanied  by  qirdliiications  and  alhifions,  which 
prove  that  the  meaning  of  them  is  fuch,  that  even  if  they  were 
true,  they  would  not  fubjedl  the  perfon  of  whom  they  are  fpoken 
to  any  puniihment  or  penalty,  they  are  not  flanderoiis  ;  as  to  fay  a 
man  is  a  thief  becaufe  he  has  Rolen  a  cat,  the  ftcaling  of  which  is 
r,ot  a  felony;  or  to  charge  a  lady  with  theft  or  murder,  where  the 
accufation  is  intended  as  a  compliment,  and  alludes  only  to  the  faf- 
cinating  or  fatal  influence  of  her  beauty.     There  are  only  three 
diforders  which  the  law  deems  it  fcandalous  to  report  that  ^i  per- 
fon labours  under,  vh.,  the  plague,  the  leprofy,  and  the  lues  ve- 
nerea.    Com.  Dig.  Aa.  Def,  Z).  28.     Thefe  three  maladies  in  an- 
tient  times  were  fo  contagious  and  alarming,  that  the  perfqa  af- 
fiifted  was  obliged  to  be  abandoned  by  his  friends  ;  and  when  the 
leprofy  prevailed  in  this  country,  tliere  was  a  pecidiar  writ  de  le- 
frofo  amovendo  to  remove  a  leper  from  fociety.     The  probability 
that  this  inconvenience  may  refult  from  fuch  a  charge  being  the 
principle   which  conditutes   the  fiander,  it  has  agreeably  thereto 
been  decided  that  it  is  not  acrionable  to  fay  a  perfon  has  had  fuch 
a  difordcr,  the  infedlion  of  which  may  long  have  been  removed* 

?7;i^.  473- 

antient 
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2ntient  flntutes';  as  v/ell  on  behalf  of  the  crown,  to  Infllft 
the  piiniihment  of  imprlfonment  on  the  flanderer,  as  on  behalf 
of  the  party,  to  recover  damages  for  the  injury  fuftained  (4). 
Words  alfo  tendhig  to  fcandalize  a  magiflrate,  or  peffon  in  a 
public  truft,  are  reputed  more  highly  injurious  than  when 
fpoken  of  a  private  man  ^.  It  is  faid,  that  formerly  no  ac- 
tions were  brought  for  words,  unlefs  the  llander  was  fuch  as 
(if  true)  would  endanger  the  life  of  the  objed  of  it  K  But, 
too  great  encouragement  being  given  by  this  lenity  to  falfe 

i  Wcdm.  :.    3  Fdw.  I.  c,  34    2  Ric.  II.         '^  Lord  Kaym.  1369. 
c,  5.    jzRic.  II.  c.  II.  1  2  v'enL.  28. 


(4)  This  adion  or  public  profecution,  for  it  partakes  of  bothj 
{or  fcandalum  magtiaium  is  totally  different  from  the  adion  of  fian- 
der  in  the  cafe  of  common  perfons,  'Y\\tfcandalum  magnahim  is  re- 
duced to  no  rule  or  certain  definition,  but  it  may  be  whatever  the 
courts  in  their  difcretion  (hall  judge  to  be  derogatory  to  the  high 
charader  of  the  perfon  of  whom  it  is  fpoken ;  as  it  was  held  to  be 
fcandalum  magnatum  to  fay  of  a  peer,  "  he  was  no  more  to  be 
^'  valued  than  a  dog ;"  whicji  words  would  have  been  perfe61Iy 
harmlefs  if  uttered  of  any  inferior  perfon.  BuIL  iV.  P.  4.  This 
a6lion  is  now  feldom  or  never  reforted  to.  By  the  two  fjrll  ilatutes 
upon  which  it  is  founded,  (3  Ed.  I.  c.  34.  and  2  R.  II.  ft.  2,  c.  5.) 
the  defendant  may  be  imprifoned  till  he  produces  the  iirit  author 
of  the  fcandal;  hence  probably  is  the  origin  of  the  vulo-ar  notion 
that  a  perfon  who  has  propagated  a  ilander  may  be  compelled  to 
give  up  his  author. 

But  in  common  (landers,  if  a  peifon  declares  that  he  heard  A 
fay  B  was  a  traitor  or  thief,  he  is  juftified,  if  B  brings  an  aclion 
againft  him.,  if  he  pleads  and  can  prove  that  A  did  fay  fo  ;  but  if 
he  afTerts  generally  that  he  has  heard  fo  without  naming  his  au- 
thor at  the  time,  he  cannot  defend  himfelf  againil  B's  adion  by 
pleading  and  proving  that  he  adlually  was  told  fo.  The  reafon 
afTigned  in  12  Co.  134.  is,  that  if  the  author  had  been  named,  hi^ 
credit  might  have  been  in  fo  low  eftimation  that  B  miight  hav? 
fuffered  no  injury  from  the  fiander.  And  Lord  Kenyon  adds;  «<  It 
f*  is  juft  that,  when  a  perfon  repeats  any  fiander  againil  another, 
*<  he  fhould  at  the  f^mie  time  declare  from  whom  he  heard  it,  in 
«f  order  that  the  party  injured  may  fue  the  author  of  the  fiander/'* 
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znd  malicious  fianderers,  it  Is  now  held  that  for  fcandalou 
words  of  the  feveral  fpecies  before-mentioned,  (that  ma] 
en(;!anger  a  man  by  fubjefting  him  to  the  penalties  of  the  law 
may  exclude  him  from  fcciety,  may  impair  his  trade,  or  ma; 
afFeft  a  peer  of  the  realm 3  a  magiftrate,  or  one  in  publL 
trufl,)  an  a£tion  on  the  cafe  may  be  had,  without  provinj 
any  particular  damage  to  have  happened,  but  merely  upoi 
the  probability  that  it  might  happen.  Bat  with  regard  U 
words  that  do  not  thus  apparently,  and  upon  the  face  o 
them,  import  fuch  defamation  as  will  of  courfe  be  injurious 
it  is  neceffary  that  the  plaintiff^  lliould  aver  -fome  particula; 
damage  to  have  happened;  which  is  called  laying  his  a£tioi 
with  Tiper  quod.  As  if  I  fay  that  fuch  a  clergyman  is  a  ba« 
flard,  he  cannot  for  this  bring  any  a£lion  againft  me,  unlef 
he  can  fhev/  fome  fpecial  lofs  by  it ;  in  which  cafe  he  maj 
bring  his  aclion  againft  me,  for  faying  he  was  a  baftard,  j^j^i 
quod  he  loft  the  prefentation  to  fuch  a  living"^.  In  like  man 
ner  to  (lander  another  man's  title,  by  fpreading  fuch  injurioui 
reports,  as,  if  true,  would  deprive  him  of  his  eftate  (as  t< 
call  the  ifTue  in  tail,  ©r  one  who  hath  land  by  defcent,  a  ba 
ftard)  is  aftionable,  provided  any  fpecial  damage  accrues  tc 
the  proprietor  thereby  ;  as  if  he  lofes  an  opportunity  of  fell 
ing  the  land  ".  But  mere  fcurrility,  or  opprobrious  words 
v/hich  neither  in  themfelves  import,  nor  are  in  fafi:  attendee 
with,  any  injurious  eiFefts,  will  not  fupport  an  adion,  Sc 
fcandals,  which  concern  matters  merely  fpiritual,  as  to  call : 
[  325  ]  ^'^^  heretic  or  adulterer,  are  cognizable  only  in  the  ecclefi- 
aftical  court  °,  unlefs  any  temporal  damage  enfues,  whici: 

^  4  Rep.  17.     I  Lev.  24S.  "  Noy,  64.     i  Frcem,  zjt, 

**  Cro.  Jac.  213.     Cro.  L-Iiz,  197. 


7  T.  R.  17.  5  Eq/^,  463.  and  he  muil  repeat  the  precife  words, 
it  will  not  be  a  juiliiication  to  repeat  the  general  effed  or  purport 
of  them.    2  £a/h  ^26, 

It  is  doubtful  whether  naming  the  author  will  be  a  juiliiication 
in  an  adion  for  a  libel.  I  fhould  be  inclined  to  think  it  would  not, 
as  the  principles  of  the  law  refpeding  defamation  when  publi/lied 
by  writing  or  printing  are  very  different  from  tliofe  of  the  law 
refpeding  f!ander  propagated  only  by  parol  declarations. 

5  may 
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may  be  a  foundation  for  a  per  quod.  Words  of  heat  and 
pallion,  as  to  call  a  man  rogue  and  rafcalj  if  produflive  of  no 
ill  confcquence,  and  not  of  any  of  the  dangerous  i^^ecies  be- 
fore-mentioned, are  not  aftionable:  neither  are  words  fpoken 
in  a  friendly  manner,  as  by  way  of  advice,  admonition,  or 
concern,  without  any  tinflure  or  circumfrance  of'  Ill-will:  for, 
in  both  thefe  cafes,  they  are  not  maHciotiJly  fpoken,  which  is 
part  of  the  definition  of  flander  p  (5).  Neither  (as  was  former- 
ly hinted  ^)  are  any  refleding  words  made  ufe  of  in  legal  pro- 
ceedings, and  pertinent  to  the  caufe  in  hand,  a  fufiicient 
caufe  of  aflion  for  flander  ^     Alfo  if  the  defendant  b^  able 

P  Finch.  L,i86.     1  Lev.  !?2.    Cro,       q  pag.  29. 
l^"^'  91-  r  Dyer,  zgf.     Cro.  Tac.  90. 


(5)  The  words  fcoundrel,  rafcal,  villain,  knave,  mifcreant,  liar, 
fool,  and  iuch  hke  general  terms  of  fcurrility,  may  be  ufed  with 
impunity,  and  are  part  of  the  rights  aPxd  privileges  of  the  vulgar. 
To  conilitute  legal  flander,  the  v/ords  mull  impute  a  precife  crime: 
which  would  fubjed  the  perfon  defamed  to  an  indidment  for  a 
felony  or  a  mifdemeanour.  Hence  it  is  adionabie  to  fay  a  man 
is  a  highwayman,  but  it  is  not  fo,  to  fay  he  is  worfe  than  a 
highwayman.  G.  Cooke,  160.  3  JVilf.  184,  This  fubjed  has 
been  fully  difcuffed  by  C.  J.  De  Grey,  who  lays  down  this 
pofition,  "  that  there  muft  be  fome  certain  or  probable  temporal 
*<  lofs  or  damage  to  make  words  adionable :  but  to  impute  to 
**  a  man  the  mere  defeCl  or  want  of  moral  virtue,  moral  duties 
<«  or  obligation'!,  which  renders  a  man  obnoxious  to  mankind, 
"  is  not  adionable..'^  And  therefore  he  and  the  court  deter- 
mined,  that  the  follov/ing  declaration  concerning  a  member  of 
parhament  at  a  county  meeting,  did  not  amount  to  a  legal  flan- 
der, vl%,  "  As  to  intruding  our  members  to  obtain  redrefs,  I  am 
•"  totally  againfl  that  plan,  for  as  to  intruding  Mr.  O.  we  might 
"  as  well  inllrud  the  winds,  and  fliould  he  even  promife  his  afTul:- 
"  ance,  I  fhould  not  exped  him  to  give  it  us."  3  Wilf.  177. 
3  B.^  P.  372. 

It  is  not  adionable  to  fay  of  a  perfon  he  is  forfworn,  or  that  he 
has  taken  a  falfe  oath,  for  upon  many  occafions  a  perfon  may  be 
guilty  of  falfe  fwearing  without,  being  fubjed  to   any  temporal 

punifliment. 
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to  jufcifyj  and  prove  the  words  to  be  true,  no  action  will  lie  -, 
even  though  fpecial  damage  hath  enfiied:  for  then  it  is  no 
flander  or  falfe  tale.  As  if  I  can  prove  the  tradefman  a  bank- 
rupt>  the  phyfician  a  quack,  the  lawyer  a  knave,  and  the  di- 
vine a  heretic,  this  will  deflroy  tlieir  refpedive  anions:  for 
though  there  may  be  damage  fuSicient  accruing  from  it,  yet> 
if  the  fact  be  true,  it  is  damnum  abfque  injuria;  and  where 
there  is  no  injury,  the  law  gives  no  remedy.  And  this  is 
agreeable  to  the  reafoning  of  the  civil  lav/  ^ :  "  eum  qui  m^ 

»4Rep.  13.  t^y.  4T-  lo-  J8. 


punifhment.    6  1\  R.  6gi,    See  the  explanation  of  perjuiy,  4  vol. 

p.  137. 

A  verbal  charge  of  incontinence  and  proftitution  againd  a 
woman  of  modcfty  and  honour,  is  not  a  flander  cognizable  in  any- 
temporal  court  except  in  the  city  court,  where  the  caufe  of  aftion 
arifes  within  the  jurifdidion  of  the  city  of  London.     See  i  vol 

p.  76.  n.  9.  J  J      .  , 

No  adion  can  be  m.aintained  for  words  even  attended  vv'ith  a 
fpecial  damage,  if  they  were  fpoken  from  friendfbip  or  juflice  to 
another,  and  not  from  malice  towards  the  perfon  v/ho  is  the  fub- 
jedl  of  them;  as  if  upon  an  inquiry  being  made,  a  matter  is 
obhp-ed  to  give  an  unfavourable  cliaracler  of  a  difcarded  fervant. 
I  T.  R.  no*  3  B.  iff  P.  587.  The  fpecial  dam.age  to  be  proved 
to  fupport  an  adion  for  words,  which  are  not  a6lionable  in  them- 
felvcs,  muft  be  a  legal  and  natural  confequence  of  the  flander,  and 
not  a  tortious  aft,  for  which  alone  a  compenfation  in  damages  could 
be  obtained  ;  as  an  adion  could  not  be  maintained  if  it  fliould  fay 
of  B,  that  he  was  a  great  knave  ;  in  confequence  of  which  B  could 
prove  he  had  been  horfewhipped,  or  met  with  any  other  iil- 
treatm.ent  amounting  to  a  legal  trefpafs.      8  Eaji.  I. 

The  principal  diilindions  between  a6tions  for  words  v;hich  are 
^dionabie  in  themfelves,  and  adions  for  words  which  are  not  (o 
without  a  fpecial  damage,  are  tliefe,  Wz.  the  firflby  2i  J.  I.  c.  16. 
mull  be  brought  within  two  years,  and  if  the  damages  are  under 
4OJ.  the  plaintiff  fliall  recover  coils  only  to  the  extent  of  the  da- 
mages,  but  the  latter  m.ay  be  brought  at  any  time  within  fix  years* 
and  a  verdi6l  with  any  damages  whatever  v/ill  entitle  the  plaintiff 
to  full  coils.     BulL  N.P.il.     See  Efplncjr,,  tit.  SluvJcr.  ^ 

<^  cent  em 
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^^  cent  em  tiifamat^  non  ejl  aequum  et  honiim  oh  earn  refn  C07ide7n- 
"  narl;  deliEla  enim  fioceniwm  not  a  ejp  cportet  et  e>:peditJ^ 

A  SECOND  way  of  afFefling  a  man's  reputation  is  by 
printed  or  written  libels,  pictures,  figns,  and  the  like;  which 
let  him  in  an  odious  or  ridiculous  "^  light,  and  thereby  dimi- 
nifli  his  reputation.  With  regard  to  libels  in  general,  there 
are,  as  in  many  other  cafes,  two  remedies ;  one  by  indid- 
ment  and  another  by  aftion.  The  former  for  t\\Q  ptMc  of- 
fence; for  every  libel  lias  a  tendency  to  the  breach  of  tlie 
peace,  by  provoking  the  perfon  libelled  to  break  it:  which 
offence  is  the  fame  (in  point  of  law)  whether  the  matter  con- 
tained be  true  or  falfe;  and  therefore  the  defendant,  on  an  [  126  ] 
indictment  for  publifhing  a  libel,  is  not  allowed  to  allege  the  ^ 
truth  of  it  by  way  of  juftification  ^\  But  in  the  remedy  by  ac- 
tion on  the  cafe,  which  is  to  repair  the  party  in  damages  for 
the  injury  done  him,  the  defendant  may,  as  for  vi/oxd.sfpohen^ 
juftify  the  truth  of  the  fads,  and  fhew  that  the  plaintiff  has 
received  no  injui'y  at  all  ^.  What  v/as  faid  with  regard  to 
words  {j3oken,  will  alfo  hold  in  every  particular  with  regard 
to  libels  by  writing  or  printing,  and  the  civil  adions  confe- 
quent  thereupon  (6) :  but  as  to  figns  or  pictures,  it  feems 
neceflary  always  to  (liew,  by  proper  immendo^  and  averments 

n   2  Show.  314.  I  r  Mod.  99.  x  Hob.   25?.     xiMod.  99. 

w  5  P>.ep.  125. 


(6)  When  this  was  originally  written  by  the  learned  Commen- 
tator, the  important  diflinCtion  between  libels  and  words  fpoken 
does  not  feem  to  have  been  fo  fully  eilabliihed  as  it  was  feme  time 
afterwards  by  the  cafe  of  Villera  v.  Moufley,  2  IVilf,  403.  nji%, 
that  whatever  renders  a  man  ridiculous,  or  lowers  him  in  the  eftsem 
and  opinion  of  the  worlds  amounts  to  a  hbel ;  though  the  fame  ex- 
prelTions,  if  fpoken,  would  not  have  been  defamation  ;  as  to  call  a 
perfon  in  writing  an  itchy  old  toad^  v/as  held  in  that  cafe  to  be  a 
libel ;  although  as  words  fpoken  they  would  not  have  been  ac- 
tionable. 

A  young  lady  of  quality  lately  recovered  400a/.  damages  for 
refleftigas  upou  her  chaftity  publifhed  in  a  newfpaper^  yet  (he  could 

havc* 
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of  the  defendant's  meaning,  tlie  import  and  application  of 
the  fcandal,  and  that  fame  fpecial  damage  has  followed-, 
Otherwife  it  cannot  appear,  that  fach  libel  by  piQure  was 
undcrftood  to  be  levelled  at  the  plaintiff,  or  that  it  was  at- 
tended with  anj  acSlIonable  confequences. 


have  brought  no  action  for  tiie  groileft  afperfions  which  could 
have  been  uttered  againil  her  honour. 

So  to  write  or  print  of  a  perfon  that  he  is  a  villain  or  a  fivuid- 
lcr\  is  adionable  as  a  libel ;  but  thcfc  words  fpoken  v^ould  not  be 
afhionabie  as  ilander.  i  i\  R.  748.  i  i?.  o  P-  331.  2  Hen. 
^7.531. 

There  are  authorities  that  truth  is  not  a  juftilication  in  an  ac- 
tion for  a  libel,  and  a  very  learned  v/ritcr  feems  to  doubt,  whether 
fuch  a  plea  would  now  be  admitted  by  the  courts,  if  the  accufatiou 
in  the  hbel  did  not  amount  to  an  indictable  ofFence:  (3  WoodcL  182.) 
but  I  am  inchned  to  think  that  the  contrary  is  the  prevailing  opi- 
nion of  the  profeflion;  and  that  in  every  adlio.i  for  a  libel,  if  fpe- 
cific  inftances  can  be  itated  on  the  recc.rd  and  proved  by  evidence^ 
fo  as  to  fupport  the  general  charge  of  the  libel,  the  courts  would 
determine  them  1:0  be  a  fufficient  juftification  of  the  defendant. 
I  7*.  R'  748.  And  the  chi'^f  excellence  of  the  civil  a6lion  for  a  libel 
confiila  in  this,  tliat  it  not  only  affords  a  reparation  for  the  injury 
fallained,  but  it  is  a  fall  viiidic-atiun  of  the  innocence  of  the  perfon 
traduced. 

If  an  a^icn  is  brought  for  a  libel  v/ritten  in  a  foreign  language, 
the  original  with  a  trandation  mull  be  ilated  in  the  declaration, 
the  translation  alone  will  not  be  fuihcient.     6  I\  R.  162. 

To  fupport  an  a61:.ion  for  a  libellous  fign  or  pi(^ure,  the  karned 
judge  fays,  it  h  neceif-uy  to  ihew,  that  fomc  fp:'cial  damage  has  f oh 
ioiocd;  but  I  conceive  there  is  no  ground  for  this  opinion,  and  that 
a  pidiure  intended  to  make  any  oiie  ridiculous  is  equally  adiionable, 
<i'^  if  the  fanx?  effect  had  been  produced  by  any  other  mode  of  pub- 
lication, though  no  damage  can  be  proved* 

An  a6lion  for  a  libel  differs  from  an  aclion  for  words,  for  the 
former  may  be  brought  at  any  time  within  fix  years,  and  any  da- 
ma.gcp.  will  entitle  the  plaintiff  to  full  cofls. 

•See  more  upon  hbek,  4  vol.  p.  150. 

A  THIRD 
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^  A  THIRD  way  of  deftroying  or  injuring  a  man's  reputa- 
tion is  by  preferring  malicious  indidments  or  profecutions 
againft  him ;  which,  under  the  mafic  of  juftice  and  public 
fpirit,  are  fometimes  made  the  engines  of  private  fpite  and 
enmity.  ^  For  this  however  the  law  has  given  a  very  adequate 
remedy  in  damages,  either  by  an  aftion  of  con/piracy  ^  which 
cannot  be  brought  but  againft  two  at  the  leaft;  or,  which  is 
the  more  ufual  way,  by  a  fpecial  adion  on  the  cafe  for  a  falfe 
and  mahcious  profecution  a.  In  order  to  carry  on  the  former 
(which  gives  a  recompenfe  for  the  danger  to  which  the  party 
has  been  expofed)  it  is  neceffary  that  the  plaintiff  fhould  ob- 
tain a  copy  of  the  record  of  his  indidment  and  acquittal  (7) ; 
but,  in  profecutions  for  felony,  it  is  ufual  to  deny  a  copy  of 
the  mdiament,  where  there  is  any,  the  leaft,  probable  caufe 
to  found  fuch  profecution  upon  ».     For  it  would  be  a  very 
great  difcouragement  to  the  public  juftice  of  the  kingdom, 
if  profecutors,   who  had  a  tolerable    ground  of  fufpiclon, 
were  liable  to  be  fued  at  law  whenever  their  indidments 
mifcarried.      But  an  aftion  on   the  cafe  for  a  malicious  [  137  1 
profecution  may  be  founded  upon  an  indiftment,   whereon 
no  acquittal  can  be  had;  as  if  it  be  rejefted  by  the  grand 
jury,  or  be  coram  nonjudice,  or  be  infufficiently  drawn.  For 
it  is  not  the  danger  of  the  plaintiff,  but  the  fcandal,  vexa- 
tion, and  expenfe,   upon  which  this  adion  is  founded", 

y  Finch.  L.  305.  a  Carth.  42 1,     Lord  Raym.  253. 

=  F.lv.B.ii6.  b  I®  Mod,  2 19,  220.     Stra.691. 


(7)  In  an  aaion  for  a  malicious  profecution,  where  the  plaintiff 
has  been  indifted  for  a  felony,  it  is  neceffary  to  produce  a  copy  of 
the  record  granted  by  the  court  before  which  he  was  acquitted  - 
but  the  pradice  is  otherwife  in  mifdemeanours,  and  in  fuch  a  cafe 
the  aa.on  may  be  fuftained  by  the  produdion  of  the  original  record 
©f  the  acquittal.     1  Bl.  Rep.  i^, 

^°'""I^  ,    L  However, 
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However,  any  probable  caufe  for  preferring  It,  Is  fufficient  to 
juftify  the  defendant  (8). 

IT.  We  are  next  to  confider  the  violation  of  the  right  of 
pcrfonal  liberty.  This  is  efFeftcd  by  the  injury  of  falfe  im-  ^ 
prifonment,  for  which  the  law  has  not  only  decreed  a  punifli-^j 
ment,  as  a  heinous  public  crime,  but  has  alfo  given  a  private 
reparation  to  the  party;  as  well  by  removing  the  adual  con- 
finement for  the  prefent,  as,  after  it  is  over,  by  fubjefting 
the  wrongdoer  to  a  civil  adion,  on  account  of  tho  damage 
fuftained  by  the  lofs  of  time  and  liberty. 

'     To  conftltute  the  injury  of  falfe  imprifonment  there  arc 
two  points  requifite  :  i.The  detention  oftheperfon:  and, 
2.  The  unlawfulnefs  of  fuch  detention.     Every  confinement 
of  the  perfon  is  an  imprifonment,  whether  it  be  in  a  com- 
mon prifon,  or  in  a  private  houfe,  or  in  the  ftocks,  or  even  by 
forcibly  detaining  one  in  the  public  ftreets  ^     Unlawful,  or 
falfe,  imprifonment  confifts  in  fuch  confinement  or  deten- 
tion without  fufficient  authority :  which  authority  may  arife 
either  from  fome  procefs  from  the  courts  of  juftice,  or  from 
fome  warrant  from  a  legal  officer  having  power  to  commit^ 
under  his  hand  and  feal,  and  cxpreffing  the  caufe  of  fuch 
commitment^-,  or  from  fome  other  fpecial  caufe  warranted, 
for  tlie  neceffity  of  the  thing,  either  by  common  law,  or  aft 
of  ptirliamenf,  fuch  as  the  arrefting  of  a  felon  by  a  private 

c   2  Inft.  589.  *  a  In^'  4^- 


(8)  The  effential  ground  of  this  aaion  is,  that  a  legal  profe- 
cuti'on  was  carried  on  tvithout  a  probable  caufe ;  but  thismuftbe 
fubftantively  and  exprefsly  proved,  and  cannot  He  implied.  Froiiv 
the  want  of  probable  caufe,  malice  may  be,  and  moil  commonly  is, 
implied.  The  knowledge  of  the  defendant  is  alfo  implied.  From 
diemoft  exprefs  malice,  the  want  of  probable  caufe  cannot  be  im- 
plied.    Sutton  V,  JohpJlQne^  iT,  /?.  5H^ 

perfoii 
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perfon  without  warrant,  the  impreffing  of  mariners  for  the 
public  fen-ce,  or  the  apprehending  of  waggoners  for  mifbe. 
haviour  m  the  public  highways  ^.  Falfe  imprifonment  alfo 
may  anfe  by  executing  a  lawful  warrant  or  procefs  at  an  un- 
awful  time,  as  on  a  funday  ^;  for  the  ftatute  hath  declared,  f  128  1 
that  fuch  fervice  of  procefs  fhall  be  void  (9).    This  is  the  in-  '' 

jury.  Let  us  next  fee  the  remedy :  which  is  of  two  forts;  the 
one  remvwg  the  injury,  the  other  making fatisfaaim  for  it. 

The  means  ^{removing  the  adual  Injury  of  falfe  imprifon. 
ment,  are  fourfold.  1.  By  writ  of  mainpri:,e.  2.  By  writ 
de  odto  et  atia.  3.  By  writ  de  homine  repkgiando.  4.  By  writ 
of  habeas  corpus. 

4.    li  Tf  ^I"'-*^^  »^^''>pnze,  manucaption  Is  a  Writ  direaed 
to  the  fher,ff  (euher  generally,  when  any  man  is  imprifoned 
for  a  badable  offence,   and  bail  hath  been  refufed ;  or  fpe- 
c.a  ly   when  the  offence  or  caufe  of  commitment  is  not  pro- 
perly  bailable  below),  commanding  him  to  take  fureties  for  the 
pnfoners  appearance,  ufually  called  W«^,^;;.r,,  and  to  fet 
hini  at  large  ^Mainpernors  differ  from  bail,  in  that  a  man's 
bail  may  impr.fon  or  furrei.der  him  up  before  the  flipulated 
day  of  ^appearance;  mainpernors    can  do  neither,  but  are 
barely  lui-eties^  for  his  appearance  at  the  day:  bail   are  only 
ruret.es,  that  the  party  be  anfwerable  for  the  fpecial  matter  for 
which  they  ftipulate ;  mainpernors  are  bound  to  produce  him 
to  anlwer  all  charges  whatfocver  «. 

2.  The  writ  de  cdk  et  aim  was  antlently  Ufed  to  be  dl. 
retted  to  the  (herifF,  commanding  him  to  inquire  whether  a 

•    ;Stat.,3Geo.in.c.r8.  Coke  o*  bail  and  o^ainpr.  ch.  ,0. 

„    '^^  4lnft.  J7Q. 

'  F.  N,  B.  ISO.     I  Hal.   p.  c  ,4>. 


i.1^1  ^^!u'^'  ft^tute  has  excepted  cafes  of  treafon,  felony,  and 
b  each  of  the  peace,  in  which  the  execution  of  a  lawful  warrant  or 
frocels  is  dbwed  upon  a  Sunday. 

r  ^  prifoner 


ic3 


Private  ^ook  lit. 


prlfoner  charged  with  murder  was  commuted  upon  juft  caufe 
of  fufpicion,  or  merely  propter  odium  et  atiam,  for  hatred  and 
ill-will  i  and  if  upon  the  inqulfition  due  caufe  of  fufpicion 
did  not  appear,  then  there  iffued  another  writ  for  the  (herifF 
to  admit'  him  to  bail.     This  writ,  according  to  Brafton  ', 
ought  not  to  be  denied  to  any  man-,  it  being  exprefsly  ordered 
to  be  made  out  gratisy  without  any  denial,  by  magna  carta, 
c.  26.  and  ftatute  Weftm.  2.  13  Edw.  I.  c.  29.  But  the  ftatute 
r  120  I  of  Glocefter,  6  Edw.  I.  c.  9.  reftrained  it  in  the  cafe  of  kill- 
ing  by  mifadventure  or  felf-def  ence,  and  the  ttatute  28  Edw. 
III.  c.  9.  aboliftied  it  in  all  cafes  ^^'hatfoever  :  but  as  the  fta- 
tute 42  Edw.  III.  c.  I.  repealed  all  ftatutes  then  in  bemg, 
contrary  to  the  great  charter,  fir  Edward  Coke  is  of  opmion  " 
■    that  the  writ  de  odio  et  aiia  was  thereby  revived. 

3 .  The  writ  de  homine  repleglando '  lies  to  replevy  a  man  out 
of  prifon,  or  out  of  the  cuftody  of  any  private  perfon,  (in 
the  fame  manner  that  chattels  taken  in  diftrefs  may  be  reple- 
vied, of  which  in  the  next  chapter,)  upon  giving  fecunty  to 
the  {heriff  that  the  man  fnall  be  forthcoming  to  anfwer  any 
charge  againft  him.     And,  if  the  perfon  be  conveyed  out  of 
the  iherifF's  jurifdiaion,  the  fneriflF  may  return  that  he  is 
c\o\gncdyelongatus;  upon  which  a  procefs  iffues  (called  z  ca- 
pias in  ivithernam}  to  imprifon  the  defendant  himfelf,  with- 
out bail  or  mainprize  «,  till  he  produces  the  party.   But  this 
writ  is  (guarded  with  fo  many  exceptions",  that  it  is  not  an 
efFeaual  remedy  in  numerous  inftances,  efpecially  where  the 
crown  is  concerned.    The  Incapacity  therefore  of  thefe  three 
remedies  to  give  complete  relief  in  every  cafe  hath  almoft 
entirely  antiquated  them,  and  hath  caufed  a  general  recourfe 
to  be  had,  in  behalf  of  perfons  aggrieved  by  illegal  impn- 
fonment,  to 

4.  The  writ  of  habeas  corpus,  the  moft  celebrated  writ  in 
the  Englifli  law.     Of  this  there  are  various  kinds  made  ule 

i  J  3   (,.  2  ^   S.  Iwnnoftrum,  vdcapiialisjiijlitiariinof 

..    '','a  \«  .\  \-,  -,  ■     tn,  veipro  mortehominis,  velprojoreju 

i,   '    ','  (n-.iniim.  confiietudinm.  Artgliae  nonfi 

B>  Rajra.-l/*.  J  ■  -     ^ly     -n     n-j  \ 
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of  by  the  courts  at  Weftminfter,  for  removing  prifoners  from 
one  court  „uo  another  for  the  more  eafy  admlniftration  of 
juitice.     Such  IS  the  /?aicas  corpus  ad  refpondendum,  when  a 
man  hath  a  caufe  of  adion  againft  one  who  is  confined  by 
ihe  procefs  of  fome  inferior  court;  in  order  to  remove  the 
pnfoner,  and  charge  him  with  this  new  adion  in  the  court 
above"    Such  is  t\.^t  ad  Satisfaciendum,  when  a  prifoner  hath 
had  judgment  againft  him  in  an  aftion,  and  the  plaintiff  is  [ 
defirous  to  bring  him  up  to  fome  fuperior  court  to  charge 
him  with  procefs  of  execution  p.    Such  alfo  are  thofe  adpro^ 
fiquendum,  tejlificandum,  deliberandum,  t^c,  which  liTue  when 
It  is  iieceffary  to  remove  a  prifoner,  in  order  to  profecute  or 
bear  teftimony  in  any  court,  or  to  be  tried  in  the  proper  jurif- 
diaion  wherein  the  fad  was  committed  (9*).  Such  is,  laftly, 
the  common  writ  ^d faciendum  et  recipiendum,  which  iffues  out 
of  any  of  the  courts  of  Weftminfter-hall,  when  a  perfon  is  fued 
in  fome  mferior  jurifdidion,  and  is  defirous  to  remove  the  ac- 
tion mto  the  fuperior  court ;  commanding  the  inferior  iudges 
to  produce  the  body  of  the  defendant,  together  with  the  day 
and  caufe  of  his  caption  and  detainer  (whence  the  writ  is  fre- 
quently denominated  an  habeas  corpus  cum  caufa)  to  do  and  re- 
cewe  whatfoever  the  king's  court  fhall  confider  in  that  behalf. 
This  IS  a  writ  grantable  of  common  right,  without  any  mo- 
tion  m  courts  and  it  inftantly  fuperfedes  all  proceedings  in 
the  court  below      But,  in  order  to  prevent  the  furreptltious 
dilcharge  of  prifoners,  it  is  ordered  by  ftatute  i  &  3  P  &  M 
c.  13.  that  no  habeas  corpus  fliall  iflue  to  remove  any  prifoner 
out  of  any  gaol,  unlefs  figned  by  fome  judge  of  the  court  out 
of  which  It  IS  awarded.     And,  to  avoid  vexatious  delays  by 

°  2  Mod.  ,9s.  P.Lil!yp,ac.reg.4.  .  z  Mod.  306. 


(9*)   By  44  Geo.  III.  c.  102.  any  of  the  judges  of  England 

bring  a  pnfoner  detamed  m  any  gaol  to  be  examined  as  a  wit- 
aefs  m  any  court  of  record,  or  fitting  at  nifi prius. 

3  removal 
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removal  of  frivolous  caufes,  it  is  enaaed  by  (tatutc  21  Jac.  T. 
c.  23.  that,  where  the  judge  of  an  inferior  court  of  record  is 
a  barrifter  of  three  years  (landing,  no  caufe  (hall  be  removed 
from  thence  by  habeas  corpus  or  other  writ,  after  ilTue  or  de- 
murrer deliberately  joined  :  that  no  caufe,  if  once  remanded 
to  the  iinferior  court  by  wsit  of  procederido  or  otherwife,  fhall 
ever  afterwards  be  again  removed  :  and  that  no  caufe  fhall  be 
removed  at  all,  if  the  debt  or  damages  laid  in  the  declaration 
do  not  amount  to  the  fum  of  five  pounds.     But  an  ^  expedient 
having  been  found  out  to  elude  the  latter  branch  of  the  fta- 
tute^  by  procuring  a  nominal  plaintiff  to  bring  another  a£tion 
for  five  pounds  or  upwards,   (and  then  by  the  courfe  of  the 
court,  the  habeas  corpus  removed  both  anions  together,)  it  is 
therefore  enaded  by  flatute  1 2  Geo.  I.  c.  29.  that  the  inferiot 
£131]  court  rxiay  proceed  in  fuch  aftions  as  are  under  the  value  of 
five  pounds,  notwithftanding  other  aftions  may  be  brought 
againft  the  fame  defendant  to  a  greater  amount.     And  by 
flatute  19  Geo.  III.  c.  70.  no  caufe,  under  the  value  of  ten 
pounds,  fnall  be  removed  by  habeas  corpus,  or  otherwife,  into 
any  fuperior  court,  unlefs  the  defendant,  fo  removing   the 
fame,  fliall  give  fpecial  bail  for  payment  of  the  debt  and  cofts. 

But  the  great  and  ef^cacious  writ,  in  all  manner  of  ille- 
gal confinement,  is  that  of  habeas  corpus  ad  fubjicietidum  ;  dw 
reaed  to  the  perfon  detaining  another,,  and  commanding  him 
to  produce  the  body  of  the  prifoner,  with  the  day  and  caufe 
of  his  caption  and  detention,  ad  faciendum^  fubjiciendutny  et 
f;ecipiendum,  to  do,  fubmit  to,  and  receive  whatfoever  the 
judge  or  court  awarding  fuch  writ  fhall  confider  in  that  be- 
-  half  ^  This  is  a  high  prerogative  writ,  and  therefore  by  the 
common  law  iffuing  cut  of  the  court  of  king's  bench  not  only 
in  term-time,  but  alfo  during  the  vacation  S  by  a  Jicd  from 
the  chief  juftice  or  any  other  of  the  judges,  and  running  into 

r  Bohun.  infiit.  legal  85.  edit.  170S.  referring  to  the  dominical  letter  of  th.t 

»  St.  Trials,  viii.   l^z.  year,  that  this    quindena    (Vov.   25.) 

t  The  pluries  haUas  corpus  direaed  happened  that  year  on  a  faturday.    The 

to  Berwick  in43Eliz.  (cited  4  Burr-  thurfday   after  was  therefore  the  30th 

856O  was  ie/le^d  die  J.vis  prox^  pnft  of  November,  two  days  after  the  expi- 

^uinderi'/anaiMattinl    It  appears,  by  wfi^n  of  tlic  term. 

all 
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all  parts  of  the  king's  dominions :  for  the  king  is  at  all  times 
entitled  to  have  an  account,  why  the  liberty  of  any  of  his  fub- 
jeds  Is  reftrained  %  wherever  that  reftralnt  may  be  infliaed. 
If  it  iffues  In  vacation,  it  is  ufually  returnable  before  the  judge 
himfelf  who  awarded  It,  and  he  proceeds  by  himfelf  thereon  ^; 
unlefs  the  term  (hould  intervene,  and  then  it  may  be  returned 
in  court  "^.  Indeed,  If  the  party  v/ere  privileged  in  the  courts 
of  common  pleas  and  exchequer,  as  being  (or  fuppofed  to  be) 
an  officer  or  fuitor  of  the  court,  an  habeas  corpus  ad  fubji- 
c'midum  might  alfo  by  common  law  have  been  awarded  from 
thence  ^;  and,  if  the  caufe  of  imprifonment  were  palpably 
illegal,  they  might  have  dlfcharged  him  y.-  but,  if  he  were 
committed  for  any  criminal  matter,  they  could  only  have  re-  [  13  a  ] 
manded  him,  or  taken  bail  for  his  appearance  in  the  court  of 
king's  bench^j  which  occafioned  the  common  pleas  for  fome 
time  to  difcountenance  fuch  applications.  But  fince  the  men- 
tion of  the  king's  bench  and  common  pleas,  as  co-ordinate 
in  this  jurlfdiaion,  by  ftatute  16  Car.  I.  c.  10.  it  hath  been 
holden,  that  every  fubjea  of  the  kingdom  is  equally  entitled 
to  the  benefit  of  the  common  law  writ,  in  either  of  thofe 
courts,  at  his  option  ^  It  hath  alfo  been  faid,  and  by  very 
refpeaable  authorities  *',  that  the  like  habeas  corpus  may  iflue 
out  of  the  court  of  chancery  in  vacation  :  but,  upon  the 
famous  application  to  lord  Nottingham  by  Jenks,  notwlth- 
ftandlng  the  moft  diligent  fearches,  no  precedent  could  be 
found  where  the  chancellor  had  ifTued  fuch  a  writ  in  vaca- 
tion %  and  therefore  his  lordfhip  refufed  it. 

In  the  king's  bench  and  common  pleas  It  is  neceflary  to 
apply  for  it  by  motion  to  the  court  d,  as  in  the  cafe  of  all  other 
prerogative  writs  (certiorari^  prohibition,  mandamus^  l^fc.) 
which  do  not  iflue  as  of  mere  courfe,  without  fhewlng  fome 
probable  caufe  why  the  extraordinary  power  of  the  crown  is 

•  Cro,  Jac.   543.  z  Carter,  221.    2  Jan.  13. 

V  4  Burr.  S56.  a  ^  ^od.  198.     Wood's  Cafe.  C.  B 

w  Ihid.  460.  542.  606.  Hill.  II  Geo.  III. 

*  %  Inft.  55.     4  ma.  290.  2  Hal.         b  4  ina.  ig^.     ^  Hal.  P.  C.  147. 
P.  C    144.    a  Ventr.  24.  •  LordNoit,  MSS.  Rep.  Julv  1676. 

I  Vaugh.  155,  d  ^  Mod.  306.     I  Lev,  u    ' 

L4  called 
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called  In  to  the  party's  affiftarice.    For,  as  was  argued  by  lord 
chief  juftice  Vaughan  %  "  it  is  granted  on  motion,  becaufe 
<«  it  cannot  be  had  of  courfe  ;  and  there  is  therefore  no  ne- 
Hi  cejftty  to  grant  it ;  for  the  court  ought  to  be  fatisfied  that 
<«  the  party  hath  a  probable  caufe  to  be  delivered.''     And  this 
feems  the  more  reafonable,  becaufe  (when  once  granted)  the 
perfon  to  whom  it  is  directed  can  return  no  fatisfadory  ex- 
cufe  for  not  bringing  up  the  body  of  the  prifoner  ^    So  that, 
if  it  ifluedof  mere  courfe,  without  {hewing  to  the  court  or 
judge  fome  reafonable  ground  for  awarding  it,  a  traitor  or 
felon  under  fentence  of  death,  a  foldier  or  mariner  in  the 
king's  fervice,  a  wife,  a  child,  a  relation,  or  a  domeftic, 
confined  for  infanity  or  other  prudential  rcafons,  might  ob- 
E  ^33  ]  tain  a  temporary  enlargement  by  fuing  out  an  habeas  corpus^ 
though  fure  to  be  remanded  as  foon   as  brought  up   to  the 
court.     And  therefore  fir  Edward  Coke,  when  chief  juftice, 
did  not  fcruple  in  13  Jac.  I.  to  deny  a  habeas  corpus  to  one 
confined  by  the  court  of  admiralty  for  piracy  ;  there  appear- 
ing, upon  his  own  (hewing,  fufficient  grounds  to  confine 
him^.     On' the  othev  hand,  if  a  probable  ground  be  (hewn, 
that  the  party  is  imprifoned  without  juft  caufe  *»,  and  there- 
fore hath  a  right  to  be  delivered,  the  writ  of  habeas  corpus  is 
then  a  writ  of  right,  which  «<^  may  not  be  denied,  but  ought 
*«  to  be  granted  to  every  man  that  is  committed,  or  detained 
«  in  priien,  or  otherwife  reitrained,  though  it  be  by  the  com- 
««  mand  of  the  king,  the  privy  council,  or  any  other  ^" 

In  a  former  part  of  thefe  commentaries^  we  expatiated  at 
large  on  the  perfonal  liberty  of  the  fubjea.  This  was  (hewn 
to  be  a  natural  inherent  right,  which  could  not  be  furrendered 
or  forfeited  unlefs  by  the  commiflion  of  fome  great  and  atro- 
cious crime,  and  which  ought  not  to  be  abridged  in  any  cafe 
without  the  fpecial  permiffion  of  law.  A  doftrine  coeval 
with  the  firft  rudiments  of  the  Englifh  conftitution  j  and 

e  Bufhel's  cafe.  2  Jon.  13,                       **  2  In^.  615. 

f  Cro.  Jac.  543.  '  Com.  Journ.     i  Apr.   1628. 

«  3  Bulftr.  Z7-  See  alfo  2  RolI«        ^  Book  L  chap.  1. 
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handed  down  to  us  from  our  Saxon  aneeftors,  notwithftand- 
ing  all  their  ftruggles  with  the  Danes,  and  the  violence  of  the 
Norman  conqueft  :  afierted  afterwards  and  confirmed  by  the 
conqueror  himfelf  and  his  defcendants  :  and  though  fome- 
times  a  little  impaired  by  the  ferocity  of  the  times,  and  the 
occafional  defpotifm  of  jealous  or  ufurping  princes,  yet 
eftabliflied  on  the  firmed  bafis  by  the  provifions  of  ma^na 
cartay  and  a  long  fucceffion  of  ftatutes  ena£l:ed  under  Ed- 
ward III.  To  aflert  an  abfolute  exemption  from  imprifon- 
ment  in  all  cafes,  is  inconfiftent  with  every  idea  of  law  and 
political  fociety ;  and  in  the  end  would  deftroy  all  civil  li- 
berty, by  rendering  it's  proteftion  impoflible  :  but  the  glory 
of  the  EngUfli  law  confifts  in  clearly  defining  the  times,  the 
caufes,  and  the  extent,  when,  wherefore,  and  to  what  degree, 
the  imprifonment  of  the  fubjedl  may  be  lawful.  This  it  is,  C  ^34 
which  induces  the  abfolute  neceffity  of  cxpreffing  upon  every 
commitment  the  reafon  for  which  it  is  made  :  that  the  court 
upon  an  habeas  corpus  may  examine  into  it's  validity ;  ;ind 
according  to  the  circumftances  of  the  cafe  may  difcharge, 
admit  to  bail,  or  remand  the  prifoner. 

And  yet,  early  in  the  reign  of  Charles  I.  the  court  of 
king's  bench,  relying  on  fome  arbitrary  precedents  (and  thofe 
perhaps  mifunderftood)  determined  ^  that  they  could  not  upon 
an  habeas  corpus  either  bail  or  deliver  a  prifoner,  thouo-h  com- 
mitted without  any  caufe  affigned,  in  cafe  he  was  committed 
by  the  fpecial  command  of  the  king,  or  by  the  lords  of  the 
privy  council.  This  drew  on  a  parliamentary  inquiry,  and 
^produced  the  petitio^j  of  right y  3  Car.  I.  which  recites  this  il- 
legal judgment,  and  enafts  that  no  freeman  hereafter  (hall  be 
fo  imprifoned  or  detained.  But  when,  in  the  following  year, 
Mr.  Selden  and  others  were  committed  by  the  lords  of  the 
council,  in  purfuance  of  his  majeily's  fpecial  command,  un- 
der a  general  charge  of  ^'  notable  contempts  and  ilirring  up 
'«  fedition  againft  the  king  and  government,"  the  judges 
delayed  for  two  terms  (including  alfo  the  long  vacation)  to 

^  StateTr.viMj6, 

deliver 
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deliver  an  opinion  how  far  fuch  a  charge  was  bailable.  And, 
when  at  length  they  agreed  that  it  was,  they  however  annexed 
a  condition  of  finding  fureties  for  the  good  behaviour,  which 
ftill  protrafted  their  imprifonment,  the  chief  juftice,  fir  Ni- 
cholas Hyde,  at  the  fame  time  declaring  "^,  that  "  if  they 
**  were  again  remanded  for  that  caufe,  perhaps  the  court 
*^  would  not  afterwards  grant  a  habeas  corpus y  being  already 
*^  made  acquainted  with  the  caufe  of  the  imprifonment." 
!Put  this  was  heard  with  indignation  and  allonifliment  by 
every  lawyer  prefent ;  according  to  Mr.  Selden's  own" 
L  ^3S  'l  account  of  the  matter,  whofe  refentment  wa$  not  cooled  at 
the  diilance  of  four  and  twenty  years. 

These  pitiful  evafions  gave  rife  to  the  flatme  i6  Car.  I. 
Ct  10.  ^8.  whereby  It  is  enadted,  that  if  any  perfon  be 
committed  by  the  king  himfelf  in  perfon,  or  by  his  privy 
council,  or  by  any  of  the  members  thereof,  he  ihall  have 
granted  unto  him,  without  any  delay  upon  any  pretence 
whatfocver,  a  writ  oi  habeas  corpus^  upon  demand  or  motion 
made  to  the  court  of  king's  bench  or  common  pleas ;  who  (hall 
thereupon,  within  three  court  days  after  the  return  is  made, 
examine  and  determine  the  legality  of  fuch  commitment,  and 
do  what  to  juftice  {hall  appertain,  in  delivering,  bailing,  ot 
remanding  fuch  prifoner.  Yet  ftill  in  the  cafe  of  Jenks,  be- 
fore alluded  to",  who  in  1676  was  committed  by  the  king  in 
council  for  a  turbulent  fpeech  at  Guildhall  p,  new  fhifts  and 
devifes  were  made  ufe  of  to  prevent  his  enlargement  by  law  ; 
the  chief  juftice  (as  well  as  the  chancellor)  declining  to  award 
a  writ  oi  habeas  corpus  ad fubjiciendum  in  vacation,  though  at 
laft  he  thought  proper  to  award  the  ufual  writs  ad  deliberan- 
dufn^  ^c.  whereby  the  prifoner  was  difcharged  at  the  Old 
Bailey.     Other  abufes  had  alfo   crept  into  daily  praftice, 

*"  State Tr.  vii.  240.  **  pojieriim  der^egavdum.  Quod,  ut  odior 

n  "  Eiiam  judiaim  tunc  primarius^  '*  Jiffimiivi juris. prodigium.fcientioril'us 

^  mfiilludfaceremus,  refaipti  illius  fo-  '*  hic  u7iiveifis  cen/itunu*'  CHndicMar. 

*<  reti/isy  qui  lihertatis  perfonaUs  onnn-  dauf.  edit,  A.  D    165.3.) 


<<  modae  viiidex  legitimus  eft  ferejolus^         ^  pag.  102. 

<*  vj'um  ommrrwdmn palam  pronuntiavit         P  Slate  Trials,  vii,  471  • 

«<  (Jui  fcwper  JimiHsJ  nobis  perpetuo  in 


which 


which  had  in  fqme  meafure  defeated  the  benefit  of  this  great 

conflitutional  remedy.     The  party  imprifoning  was  at  liberty 

tp  delay  his  obedience  to  the  firft  writ,  and  might  wait  till  a 

fecond  and  a  third,  called  an  alias  and  a  plurusy  were  ilTued, 

before   he  produced  the  party :    and  many  other  ve^v^tious 

fhifts  were  praftifed  to  detain  (late-prifoners  in  cuftody.  But 

whoever  will  attentively  confider  the  Englifl)  hiftory,  may  ob- 

ferve,  that  the  flagrant  abufe  of  any  power,  by  the  crown  or 

it's  miniders,    h^s  always   been  productive  of  a   ftruggle; 

which  either  difcovers  the  exercife  of  that  power  to  be  co^-. 

trary  to  law,   or  (if  legal)  reftrains  it  for  the  future.     This 

was  the  cafe  In  the  prefent  inftance.     The  oppreflion  of  an 

<)bfcure  Individual  gave  birth  to  the  famous  habeas  corpus  a£t, 

31  Car.  II.  c.  2..   which  is  frequently  coufidered  as  another 

magna  carta^  of  the  kingdom;  and  by  confequence  and  ana-  £  136  J 

logy  has  alfo  in  fubfequent  times  reduced  the  general  method 

of  proceeding  on  thefe  writs  (though  not  withio  the  resch  of 

that  ftatute,  but  liTuing  merely  at  the  common  lav/)  to  the 

ti'ue  ftandard  of  law  and  liberty  (ip). 

The  ftatute  itfelf  ena£ls,  i .  That  on  complaint  and  re- 
queft  in  writing  by  or  on  behalf  of  any  perfon  committed  and 

<i  See  book  I.  ch.  i. 


( 10)  Bifhop  Burnet  relates  a  clrcumilance  refpedling  the  habeas 
corpus  adl,  which  is  more  curious  than  credible;  but  thougb  vne 
cannot  be  induced  to  fuppofe  that  this  important  ftatute  was  ob* 
tained  by  a  jeft  and  a  fraud,  yet  the  ftory  proves  that  a  rery  for- 
midable oppofition  was  made  to  it  at  that  time.  *^  It  was  carried 
<*  (fays  he)  by  an  odd  artifice  in  the  houfe  of  lords.  Lord  Grey 
*<  and  lord  Norris  were  named  to  be  the  tellers,  lord  Norris  being 
**  a  man  fubjedlto  vapours,  was  not  at  all  times  attentive  to  what 
**  he  was  doing,  fo  a  very  fat  lord  coming  in,  Lord  Grey  counted 
^<  him  for  ten  as  a  jeft  at  firft,  but  feeing  lord  Norris  had  not  ob- 
*'  ferved  it,  he  went  on  with  this  mifreckoning  of  ten,  fo  it  was  re-» 
«'  ported  to  the  houfe,  and  declared  that  they  who  were  for  the 
^^  bill  were  the  majority,  though  it  indeed  went  on  the  other  fide; 
^«  and  by  this  meaos  the  bill  paft. ''  1  Burmty  Hijl.  CL IL  485. 

charged 
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j:havged  with  any  crhney  (unlefs  committed  for  treafon  or  fe- 
lony expreffed  in  the  warrant ;  or  as  acceflbry,  or  on  fufpi- 
cion  of  being  acceflbry,  before  the  faft,  to  any  petit-treafon 
or  felony  ;  or  upon  fufpicion  of  fuch  petit-treafon  or  felony, 
plahily  expreffed  in  the  warrant ;  or  unlefs  he  is  convifted  oi 
charged  in  execution  by  legal  procefs,)  the  lord  chancellor  or 
any  of  the  twelve  judges,  in  vacation,  upon  viewing  a  copj 
of  the  warrant,  or  affidavit  that  a  copy  is  denied,  fhall  (un- 
lefs the  party  has  neglefted   for  two  terms  to  apply  to  anj 
court  for  his  enlargement)  aw^ard  a  habeas  corpus  for  fuch  pri- 
foner,  returnable  immediately  before  himfelf  or  any  other  oi 
the  judges ;  and  upon  the  return  made  {hall  difcharge  th^ 
party,  if  bailable,  upon  giving  fecurity  to  appear  and  anfwei 
to  the  accufation  in  the  proper  court  of  judicature.     2.  Tha 
fuch  writs  fhall  be  indorfed,  as  granted  in  purfuance  of  thii 
a£i:,  and  figned  by  the  perfon  awarding  them.     3.  That  th( 
writ  (hall  be  returned  and  theprifoner  brought  up,  within  i 
limited  time  according  to  the  diftanee,  not  exceeding  in  an^ 
cafe  twenty  days.     4.  That  officers  and  keepers  negle(9:inj 
to  make  due  returns,  or  not  delivering  to  the  prifoner  or  hi 
agent  within  fix  hours  after  demand  a  copy  of  the  warrant  o 
commitment,  or  fliifting  the  cuilody  of  a  prifonev  from  one 
to  another,  without  fuflicient  reafon  or  authority,   (fpecifiec 
in  the  a£l,)  {hall  for  the  firPc  offence  forfeit  100  L  and  for  thi 
fecond  offence  200/.  to  the  party  grieved,  and  be  difabled  t< 
hold  his  office.     5.  That  no  perfon,  once  delivered  by  habea 
corpus^  fhall  be  recommitted  for  the  fame  offence,  on  penalt 
of  500/.     6.  That  every  perfon  committed  for  treafon  or  fe 
lony  {hall,  if  he  requires  it  the  fir{l  week  of  the  next  term,  o 
the  firft  day  of  the  next  feffion  of  oyer  and  terminer^  be  indifte^ 
r  j^^  -n  in  that  term  or  feffion^  or  elfe  admitted  to  bail;  unlefs  th 
king's  witneffes  cannot  be  produced  at  that  time  :  and  if  ac 
quitted,  or  if  not  indi£led  and  tried  in  the  fecond  term  0 
feffion,  he  fhall  be  difcharged  from  his  imprifonmcnt  for  fuc 
imputed  offence  :  but  that  no  perfon,  after  the  affizes  fhall  b 
open  for  the  county  in  which  he  is  detained,  fhall   be .  re 
moved  by  habeas  corpus^  till  after  the  aff.zes  are  ended ;  bii 
fliall  be  left  to  the  juflice  of  the  judges  of  affize.  7.  That  an 

fuc 
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fuch  prifoner  may  move  for  and  obtain  his  habeas  corpus^  as 
well  out  of  the  chancery  or  exchequer,  as  out  of  the  king's 
bench  or  common  pleas  ;  and  the  lord  chancellor  or  judges 
denying  the  fame,  on  fight  of  the  warrant  or  oath  that  the 
fame  isrefufed,  forfeit  feverally  to  the  party  grieved  the  fum 
of  500/.  8.  That  this  writ  of  habeas  corpus  fliall  run  into  the 
counties  palatine,  cinque  ports,  and  other  privileged  places^ 
and  the  ifiands  of  Jerfey  and  Guernfey.  9.  That  no  inha- 
bitant of  England  (except  perfons  contracting,  or  convi6ts 
praying,  to  be  tranfported  ;  or  having  committed  fome  capi- 
tal offence  in  the  place  to  which  they  are  fent)  fhall  be  fent 
prifoner  to  Scotland,  Trelend,  Jerfey,  Guernfey,  or  any  places 
beyond  the  feas,  within  or  without  the  king's  dominions  :  on 
pain  that  the  party  committing,  his  advifers,  aiders,  and  af- 
fiftants,  fliall  forfeit  to  the  party  grieved  a  fum  not  lefs  than 
500A  to  be  recovered  with  treble  cods ;  fhall  be  difabled  to 
bear  any  office  of  truft  or  profit  -,  fhall  incur  the  penalties  of 
praemunire  ;  and  fhall  be  incapable  of  the  king's  pardon. 

This  is  the  fubftance  of  that  great  and  important  ftatutc  : 
which  extends  (we  may  obferve)  only  to  the  cafe  of  commit- 
ments for  fuch  criminal  charge,  as  can  produce  no  inconve- 
nience to  public  juiiice  by  a  temporary  enlargement  of  the 
prifoner  :  all  other  cafes  of  unjuft  imprifonment  being  left  to 
the  habeas  corpus  at  common  law.  But  even  upon  writs  at 
the  common  law  it  is  now  expected  by  the  court,  agreeable  to 
antient  ptecedents  ^  and  the  fpirit  of  the  a£l  of  parliament, 
that  the  writ  fhould  be  immediately  obeyed,  without  waiting 
ior  2.ny  alias  or  pluries  ;  otherwife  an  attachment  will  liTue,  [  1-3 
By  which  admirable  regulations,  judicial  as  well  as  parlia- 
mentary, the  remedy  is  now  complete  for  removing  the  injury 
of  unjuft  and  illegal  confinement.  A  rem.edy  the  more  necef-- 
fary,  becaufe  the  oppreflion  does  not  always  ?rife  from  th^ii 
ill-nature,  but  fometimes  from  the  mere  inattention,  of  go- 
vernment. For  it  frequently  happens  in  foreign  countries, 
(and  has  happened  in  England  during  temporary  fufpenfions  ^ 
©f  the  ftatute)  that  perfons  apprehended  upon  fufpiclon  have 

r  4Eurr.  856,  s  See  Vol.  I,  pag.  136, 
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fuiFered  a  loiig  Imprifonment,   merely  becaufe  they  wen 
forgotten  (i  I )• 

The  /atisfacloyy  rcmedY  for  this  injury  of  faJfe  imprifon- 
ment,  is  by  an  adion  of  trefpafs,  vi  et  armisy  ufually  eallec 
an  aftion  of  falfe  imprifonment  5  which  is  generally,  and  a} 
moft  unavoidably,  accompanied  with  a  charge  of  aflault  anc 
battery  alfo :  and  therein  the  party  fhall  recover  damages  fo: 
the  injury  he  has  received;  and  alfo  the  defendant  is,  as  fo: 
all  other  injuries  committed  with  force,  or  vi  et  arm'iSy  liable  tc 
pay  a  fine  to  the  king  for  the  violation  of  the  public  peace. 

IIL  With  regard  to  the  third  abfolute  right  of  indivi 
duals,  or  that  of  private  property,  though  the  enjoyment  of  it 
when  acquired,  is  ftriftly  a  perfonal  right-,  yet  as  it's  na 
ture  and  original,  and  the  means  of  it's  acquifition  or  lofs 
fell  more  dire£lly  under  our  fecond  general  divifion,  of  th< 
Tight s  of  things :  and  as,  of  courfe,  the  wrongs  that  afFe6 
thefe  rights  muft  be  referred  to  the  correfponding  divifioi 
in  the  prefent  book  of  our  commentaries  ;  I  conceive  it  wii 
be  more  commodious  and  eafy  to  confider  together,  rathe 

(11)  Befides  the  efficacy  of  the  writ  of  habeas  corpus  In  libera! 
ino-  the  fubjed  from  illegal  confinement  in  a  public  prifon,  it  alf 
extends  its  influence  to  remove  every  unjufl  reftraint  of  perfonz 
freedom  in  private  life,  though  impofed  by  a  hu  (band  or  a  father;  bu 
ivhen  women  or  infants  are  brought  before  the  court  by  a  habea 
corpus y  the  court  wiJl  only  fet  them  free  from  an  unmerited  or  ur 
reafonable  confinement,  and  will  not  determine  the  validity  of 
marriao-e,  or  the  right  to  the  guardianfhip,  but  will  leave  them  a 
liberty  to  chufe  where  they  will  go  :  and  if  there  be  any  reafon  t 
apprehend  that  they  will  be  f^ized  in  returning  from  the  court 
ihey  will  be  fent  home  under  the  protection  of  an  officer.  But  ] 
a  child  is  too  young  to  have  any  difcretion  of  it's  own,  then  th 
court  will  dehver  it  into  the  tuftody  of  it*s  parent,  or  the  perfo 
who  appears  to  be  it's  legal  guardian.  See  3  Burr.  1434,  wher 
2JI  the  prior  cafes  are  confidered  by  lord  Mansfield. 

If  an  equivocal  return  is  made  to  a  habeas  corpus^  the  Gdux 
will  immediutely  grant  an  '^ttachm^it.     5  T,  R.  89. 

tha: 
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than  m  a  fcparate  view,  the  hijurles  that  may  be  ofFered  to 
the  enjoyment,  as  well  as  to  the  rights,  of  property.  And  there- 
fore I  fhall  here  conclude  the  head  of  injuries  affeding  the 
abfolute  rights  of  individuals. 

We  are  next  to  contemplate  thofe  which  aiFcft  their  re- 
lative rights;  or  fuch  as  are  incident  toperfons  confidered  as 
members  of  fociety,  and  connefted  to  each  other  by  various 
ties  and  rcutions:  and,  in  particular,  fuch  injuries  as  may  [  iqo  1 
be  done  to  perfons  under  the  four  following  relations;  huf- 
band  and  wife,  parent  and  child,  guardian  and  ward,  mafter 
and  fervant. 

I.  Injuries  that  may  be  ofFered  to  a  perfon,  confidered 
as  a  hujland,  are  principally  three:  abduHion,  or  taking  away 
a  man's  wife;  adultery,  or  criminal  converfation  with  her ; 
and  beattng  or  otherwife  abufing  her.  i.  As  to  the  firft  fort, 
abduazon  or  taking  her  away,  this  may  either  be  by  fraud  and 
perfuafion,  or  open  violence:  though  the  law  in  both  cafes 
fuppofes  force  and  conftraint,  the  wife  having  no  power  to 
coiifent ;  and  therefore  gives  a  remedy  by  writ  of  ravijjjment,  or 
aaion  of  trefpnfs  vi  ct  armh,  de  tixore  rapta  et  ahduFta '.  This 
aa.on  lay  at  the  common  law;  and  thereby  the  huftand  fiiall 
recover,  not  the  poflefuon"  of  his  wife,  but  damages  for 
takmg  her  away:  and  by  ftatute  Weftm.  i.  3  Edw  I^c  1% 
the  offender  (hall  alfo  be  imprifoned  two  years,  and  be  fiaed 
at  the  pleafure  of  the  king.  Both  the  king  and  the  hufband 
may  therefore  have  this  adion  - ;  and  the  hufband  is  alfo  en- 
titled to  recover  damages  in  an  adion  on  the  cafe  againft  fuch 
as  perfuade  and  entice  the  wife  to  live  feparate  from  him  with- 
out  a  fufhcient  caufe^  The  old  law  was  fo  ftria  in  this 
point,  that  if  one's  wife  miffed  her  way  upon  the  road,  it 
was  not  lawful  for  another  man  to  take  her  into  his  houfe, 
unlefs  (he  was  benighted  and  in  danger  of  being  loft  or 
drowned/ :  but  a  ftranger  might  carry  her  behind  him  on 
horfeback  to  market,  to  a  juftice  of  the  peace  for  u  warrant 
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againfl:  her  hufband,  or  to  the  fpiritual  court  to  fue  for  a  dl 
vorce^.  2.  Adulteryj  or  criminal  converfation  with  a  man' 
wife,  though  it  is,  as  a  public  crime,  left  by  our  laws  to  th 
coercion  of  the  fpiritual  courts;  yet,  confidered  as  a  civi 
injury,  (and  furely  there  can  be  no  greater,)  the  law  gives 
falisfadion  to  the  hufband  for  it  by  acftion  of  trefpafs  vi  t 
armis  againll  the  adulterer,  wherein  the  damages  recovers 
\^  140  1  ^^e  ufually  very  large  and  exemplary.  But  thefe  are  proper! 
increafcd  and  diminHhed  by  circumftances^  ;  as  tb^  rank  an 
fortune  of  the  plaintiff  and  defendant ;  the  relation  or  con 
neflion  between  them ;  the  fedu£lion  or  otherwife  of  the  wif( 
founded  on  her  previous  behaviour  and  chara£tcr-,  and  th 
hufband's  obligation  by  fettlement  or  otherwife  to  provide  fc 
thofe  children,  which  he  cannot  but  fufpeft  to  be  fpuriou: 
In  this  cafe,  and  upon  indidments  for  polygamy,  a  marriag 
171  faB  mufl  be  proved;  though  generally,  in  other  cafes,  re 
putation  and  cohabitation  are  fufficient  evidence  of  mai 
riage^  (12).  3.  The  third  injury  is  that  of  heating  a  man's  wif< 

2i  Bro.  Ahr,  207.  440.  b  Burr.  2057. 
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(12)  Evidence  may  be  given  in  mitigation  of  damages,  th; 
the  hufband  had  criminal  connexions  with  other  women,  or  thi 
he  was  not  accuftomed  to  treat  his  wife  with  tendernefs  and  affc< 
tion,  or  that  they  did  not  Hve  together  upon  terms  of  harmony  < 
cordiahty,  for  the  jury  mAift  colled,  from  a  confideration  of  fuc 
circumfliances,  the  extent  of  the  wound  which  is  given  to  the  hu 
band's  feelings  and  happinefs.  It  is  now  fettled,  that  if  the  jui 
ikould  be  convinced  that  the  hufband  confented  to  the  infamy  < 
his  wife,  they  ought  to  find  a  verdidi  for  the  defendant.  /\.T.  I 
651.  This  is  founded  either  upon  the  maxim  volenti  nonfit  injurl 
or  upon  the  confideration  that  the  plaintiff,  as  a  profligate  partlce^ 
fnW«fj,  appears  under  too  unfavom-able  circumftances  to  recei^ 
any  countenance  or  protedion  in  a  court  of  jalHce.  But  if  tl 
Jiufband's  condud  does  not  prove  adual  confent,  but  orily  th: 
degree  of  neghgence  or  levity,  which  probably  contributed  to  tl 
fedudion  of  his  wife,  it  will  not  deprive  him  of  a  verdid,  howev< 
it  ipay  lelfeu  the  damages.     But  he  can  maintain  no  adion  if  1 
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or  otherwife  Ill-ufing  her;  for  ^^■hkh,  if  it  be  a  common 
aflault,  battery,  or  imprifonment,  the  law  gives  the  ufual 


lives  entirely  feparated  from  his  wife  in  confeqiience  of  a  mutual 
agreement;  for  the  g!t  or  foundation  of  the  aftion  is  held  to  con- 
fift  in  the  hufband's  lofs  of  the  comfort  and  fociety  of  his  wife. 
S  ^-  ■^-  357-  But  the  court  of  king's  bench,  in  a  fubfequent  cafe, 
have  determined,  that  the  hufband  is  not  barred  of  this  aftion 
unlefs  by  his  agreement  he  has  «  given  up  all  claim  to  be  derived 
«  from  her  comfort,  fociety,  and  alTiilance."     6  FaJI.  256.. 

In  one  cafe  at  nifi  prius.  Lord  Kenyon  held,  that  where  a  huf- 
band kept  a  miftrefs,  he  was  not  entitled  to  maintain  this  aaion 
againft  another  for  adultery  with  his  wife,  as  recrimination  is  a 
bar  to  a  divorce  in  the  fpiritual  courts.   See  i  vol.  p.  441.  n.  13. 

But  it  fliould  feem,  that  unlefs  the  jury  ilwuld  think  that  the 
hulband  hves  fo  much  with  other  women,  as  to  amount  to  a  total 
abandonment  of  his  wife,  it  is  only  a  circumftance,  which  will 
affed  the  damages,  but  will  not  be  a  bar  to  the  adtion. 

The  judges  have  declared,  that  in  all  adions  of  this  fort  it  is 
the  pecuhar  province  of  the  jury  to  eitimate  what  pecuniary  repa- 
ration ought  to  be  granted;  and  they  have  refufed  to  grant  a  new 
tnal  for  exceflive  damages,  where  a  verdift  was  given  for  5000/ 
under  circumftances  which  were  fuch,  that  one  learned  judge  was 
of  opinion  they  amounted  to  evidence  of  confent,  and  that  a  ver- 
dic^  ought  to  have  been  given  for  the  defendant.    ^T.  R    6c i 
However  reluftant  the  judges  may  appear  to  become  the  arbitra- 
tors of  the  price  of  adultery,  yet  that  dehcacy  perhaps  ought  not 
to  be  extended  to  a  verdift ;  which  from  the  manifeft  circumftances 
of  the  cafe  cannot  poffibly  he  reconciled  with  any  fair  and  rational 
meafure  ot  juftice.     And  Lord  Ellenborough  has  declared,  that 
the  court  will  grant  a  new  trial  in  fuch  an  adlion,  when  it  appears 
from  circumftances  that   «  the  jury  muft  have  aded  under  the 
"  influence  either  of  undue  motives,  or  fome  grofs  error  or  mif- 
conception."     6  EaJ.  256. 

This  aaion  for  criminal  converfation  having  in  it  a  mixture  of 
penal  profecution,  fufficient  evidence  muft  be  produced  to  fatisfy 
the  jury  of  the  aftual  marriage,  and  the  identity,  of  the  parties 
Boz^g.  166.  But  it  feems  now  to  be  the  better  Opinion,  that  no 
damages  in  an  aaion  ought  to  be  vindidive,  but  they  ou^ht  to 
be  a  juft  compenfation  as  far  as  it  can  be  afcertained  and  calcu. 
lated  for  the  injury  fuftained. 
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remedy  to  recover  damages,  by  aaioii  of  trefpafs  w  et  arntis, 
which  muR  be  brought  in  the  names  of  the  hufband  and  wife 
jointly  :  but  if  the  beating  or  other  maltreatment  be  very  en- 
ormous, fo  that  thereby  the  hufband  is  deprived  for  any  time 
of  the  company  and  affiiUnce  of  his  wife,  the  law  then  gives 
him  a  feparate  remedy  by  an  adion  of   trefpafs,  in  nature 
f  an  aaion  upon  the  cafe,  for  this  ill-ufage,  per  quod  con- 
Jortum   amifU;  in  which  he  fhall  recover  a  fatisfaaion  in 
damages  <^. 

II.  INJITUIES  that  may  be  offered  to  a  perfon  confidercd 
in  the  relation  of  a  parent  were  likewife  of  two  kind?:   i. 
AbduBion,  or  taking  his  children  away,    and  2.  Man-ywg  hi^ 
foa    and  heir  without   the  father's  confent,  whereby  durmg 
the  continuance  of  the  military  tenures  he  loft  the  value  of 
his  marriage.     But  this   laft  injury  is  now  ceafed,  together 
with  the  right  upon  which  it  was  grounded  -,  for,  the  father 
being  no  longer  entitled  to  the  value  of  the   marriage,  the 
marrying  his  heir  does  him  no  fort  of  injury,  for  which  a 
civil  aaion  will  lie.     As  to  the  other,  of  abduaion  or  taking 
away  the  cWldren  from  the  father,  that  is  alfo  a  matter  of 
doubt  whether  it  be  a  civil  injury,  or   no;  for,  before  the 
abolition  of  the  tenure  in  chivalry,  it  was  equally  i  doubt 
whether  an  aaion  would  lie  for  taking  and  carrying  away 
.  any  other  child  befides  the  heir :  fome  holding  that  it  vvould 
no't,  upon  the  fuppofition  that  the  only  ground  or  caufe  ot 
•     -.-.aiou  was  loling  the  value  of  the  heir's  marriage  -,  and  otliers 
haiaing  that  an  aaion  would  lie  for  taking  away  any  ot  tnc 
chUdren,  for  that  the  parent  hath  an  intereft  in  them  all,  ta 
provide  for  their  education".      If  therefore  before  the  abo  .- 
tion  of  thefe  tenures  it  was  an  injury  to  the  father  to  take 
..way  the  reil  of  his  children,  as  well  as  his  heir,  (as  I  am 
inclined  to  think  it  was,)  it  ftiU  remains  an  injury,  and  ,s  re- 
mediable by  a  writ    of  rav]fhment,  or  aaion  of  trefpafs  vi  et 
arms,  deflio,  vel  filia,  rapto  vd  abduSlo^ ;  in  the  fame  man- 
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ner  as   the  hufband  may  have  it,  on  account  of  the  abduc- 
tion of  his  wife. 


^  III.  Of  a  fimilar  nature  to  the  lafl  Is  the  relation  q{  gitar-^ 
dlanzni^k^ard;   and  the  Hke  adlons  mutatis  mutandis,  as  are 
given    to   fathers,   the  guardian  ah^o  has  for  recovery  of  da- 
mages, when  his  ward  is  floleu  or  raviQicd  away  from  him  ^ 
And  though  guardlanflaip  in  chivah-y  is  now  totally  abolifhed, 
which  was   the   only  beneficial   kind  of  guardlanfhip  to  the 
guardian,  yet  the  guardian  in  focage  was  always^  and  is  flill 
eiuitled   to   an  adion  of  rav'Sment,  if  his  ward  or  pupil  be 
taken  from  him :  but  then  he  rnufr  account  to  his  pupil  for 
the  dixnages  which   he  fo  recovers  ^     And,  as  guardian  in 
focage  was  alfo  entitled  at  common  law  to  a  writ  of  right  of 
^vard,  dc  cujlodia   terrae  et  haeredis,  in  order  to  recover  the 
po/leffion   and  cuftody  of  the  infant  \  fo  I  apprehend  that  he 
IS  ftill  entitled  to  fue  out  this  antiquated  right.     But  a  more 
fpeedy  and  fummary  method  of  redrefnng  ail  complaints  rela- 
twt  to  wards  and  guardians  hath  of  late  obtained  by  an  ap- 
pHcation  to  the   court  of  chancery  ;  which  is  the  fuprer^e 
guardian,  and  has  the  fuperintendent  jurifdidlon,  of  all  the 
infants  in  the  kingdom.    And  it  is  exprefsly  provided  by  fta- 
tute    12  Car.   II.  c.   24.  that   teftamentary  guardians  may 
maintalii  an  aaion  of  ravirhment  or  trefpafs,  for  recovery  of 
iny  of  their  wards,  and  alfo  for  damages'to  be  applied  to  the  r      .      ^ 
uie  and  benefit  of  the  Infants  ^.  ^   ^^^  - 


^  IV.  To  the  relation  between  majler  and  fervant,  and  the 
Tights  accruing  therefrom,  there  are  two  fpecies  of  injuries 
mcident.  The  one  is,  retaining  a  man's  hired  fervant  be- 
fore his  time  is  expired  ,  the  ctherlis  beating  or  confining  him 
m  fuch  a  manner  that  he  Is  not  able  to  perform  his  ^voA.  As 
to  the  firft,  the  retaining  another  perfon's  fervant  during  the 
time  he  has  agreed  t6  ferve  his  prefent  mafler^  this,  as'it  is 
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an  ungentlemanlike,  fo  it  is  alfo  an  illegal  aft.  For  every  maf- 
ter  has  by  his  contraa  purchafed  for  a  valuable  conlulerauon 
the  fervice  of  his  domeiru-s  for  a  limited  time  :  the  inveigling 
or  hiring  his  fervant,  which  induces  a  breach  of  this  contraft, 
is  therefore  an  injury  to  the  mafter-,'  and  for  that  injury  the 
law  has  given  him  a  remedy  by  a  fpecial  adlon  on  the  caie  • 
and  he  may  alfo  have  an  adion  againa  the  fervant  for  tae 
non-performance  of  his  agreement  • .    But,  if  the  new  matter 
was  not  apprised  of  the  former  contrad,  no  adion  lies  againft 
/,,«">.  unlcfs  he  refufes  to  reftore    the  fervant  upon  de- 
mand (13).     The  other  point  of  injury,  is  that  of  beating, 
confining,  or    difabling  a    man's    fervant,  which    depends 
upon   the    fame  principle  as    the   laft  •,  n>i..   the  prope  ty 
which  the  mafter  has  by  his  contrad  acquired  in  the  la- 
bour of  the  fervant.     In   this  cafe,  befides  t^^e  remedy  ot 
an    adion    of   battery  or    imprifonment,    which    the   fer- 
vant hlmfelf    as  an    individual   may  have  aga.nft    the  ag- 
greffor,    the  mafter  alfo,    as   a  recompenfe  for  Ins  imme- 
Lte  iJfs,   may   maintain  an  adion  of  trefpafs  v^  et  anms; 
l  which  he  Lft  allege  and  prove  the  fpecial  damage   he 
has  fuftained  by  the  beating  of  his  fervant,;>.r  quodferv^t^^an 
.,„^,n.   ,nd  then  the  jury  will  make  him  a  proportionable 
pecuniary  fatisfadion.    A  fimilar  pradice  to  which,  we  find 
;ifo  to  have  obtained  among  the  Athenians;  where  mafter. 
were  entitled  to  an  adion  againft  fuch  as  beat  or  ill-trcated 
their  fervants°  (14)- 

FK.B..67.  «,  Rep.  r,,.,o  Rop.no. 
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f,0  But  an  adion  lies  for  receiving  or  continuing  to  employ 
J  l^'f  another  after  the  fecond  mailer  has  notice  that  he 
is  the  fervant  of  another,  though  he  was  not  apprized  of  that  cir- 
rnmilance  when  he  hired  him.     6  T.  i^.  221. 

r  4)  It  appears  to  be  a  remarkable  omiffion  m  the  law  of  Eng. 
1  /which  udth  fuch  fcrupulous  follcitude  guards  the  rtghts  o.  m- 
Sual:  anrfLres  the  Lrals  and  good  order  of  Uie  com^mu- 
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We  may  oT  ferve  that  'n  thefe  relative  in]uries,  notice  is 
only  taken  of  the  wrong  done  to  the  fuperior  of  the  parties 
related,  by  the  breach  and  dilToluiion  of  either  the  relation  it- 


nity,  that  it  {liould  have  afforded  fo  little  prote^lion  to  female  chaL 
tity.     It  is  true  that  it  has  defended  it  by  the  puniilimeijt  of  death 
from  force  and  violence,  but  has  left  it  expofedto  perhaps  greater 
danger  from  the  artifices  and  foHcitations  of  feduftion.     In  no  cafe 
Wtiatever,  unlefs  Hie  has  had  a  promife  of  marriage,  can  a  woman 
herfelf  obtain  any  reparation  for  the  injury  fne  has  fuilai.ied  f  om 
the  feducer  of  her  virtue.     And  even  v/here  her  v,'eaknefs  and  cre- 
dulity  have  been   impofed   upon  by  the  moil  folemn  promifes  o£ 
marriage,    unlefs  they  have  been  overheard  or  made  in  writing, 
ihe  cannot  recover  any  compenfation,  being  incapabl    of  giving 
evidence  in   her  own  caufe.     Nor  can  a  parent  maintain  any  ac- 
tion  in  the  temporal  courts  againil  the  perfon  v/ho  has  done  this 
wrong  to  his   family,   and  to   his  honour  and  happinefs,  but  by 
Hating  and  proving,   that  from  the  confequences  of  the  fedudion 
his  daughter  is  lefs  able  to  afull  him  as  a  fervant,   or  that  the  fe- 
ducer in  the  purfuit  of  his  daughter  was  a  trefpafler  upon  his  pre- 
mifes.      Hence   no  aclion  can  be  maintained  for  the  fediiftion  of 
a  daugliter,  which  is  not  attended  with  a  iofs  of  fervice  or  an  in- 
jury to  property.     Therefore,  in  that  adion  for  feduaion  which 
is  in  moil  general  ufe,  viz,  a  per  quod ferint'ium  am} fit ^  the  father 
muft  prove  that  his  daughter,  when  feduced,  a6tua]|y  alTiHed  in  feme 
degree,  however  inconliderable,  in  the  houfcwifery  of  his  familv ; 
and  that   (he  has  been  rendered  lefs    ferviceable  to    him  by  her 
pregnanqy  :  or  the  action  would  probably  be  fuftained  upon  the 
evidence  of  a  confumption   or  any  other  diforder,   contradled  bv 
the  daughter,  in  confequence  of  her  fedu6lion,  or  of  her  fhame  and 
forrow  for  the  violation  of  her  honour.   It  is  immaterial  what  is  the 
age  of  the  daugliter,  but  it  is  neceffary  that  at  the  time  of  the  fe- 
dutlion  {lie  ihould  be  living  in,  or  be  confidered  part  of,  her  father's 
family.   4   ^:'urr.  1878.   3    Wilf,  1 8.   And  Mr,  J.  Wilfor,  in  a  cafe 
upon  the  nonhern  circuit,   was  of  opinion,  that  a  young  woman 
who  was  upon  a  vifit  at  a  relation's  ho  ufe,  and  was  there  feduced 
might  he  confidered,  in  fupport  of  this  acStion,  as  in  the  fervice  of 
herfatherj  or  as  p2.rt  of  Lis  family.    But  it  has  been  ^t^\^^^  th-at 
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felf,  or  at  leafl:  the  ndvanta;;es  accruing  therefrom ;  while  the 
lofs  of  the  inferior  by  fuch  injuries  is  totally  unregarded.  One 
reafon  for  which  may  be  this  :  that  the  inferior  hath  no  kind 
ox  property  in  the  company,  care^  or  alhilance  of  ths  fupenor? 
as  the  fuperior  is  held  to  have  in  thofe  of  the  inferior;  and 
therefore  the  inferior  can  fulTer  no  lofs  or  injury.  The  wife 
cannot  recover  damages  for  beating  her  huPoand,  for  flie  hath 


this  adion  cannot  be  maintained  by  the  father,  if  at  the  time  of  the 
feduclion  flie  is  hving  in  another  family,  and  has  no  intention  to 
return  to  her  father's  houfe,  although  (he  is  under  the  age  ot  21. 
5  Eajl.  45.  In  this  adion,  as  the  daughter  does  not  neceffarily 
receive  any  part  of  the  damages  recovered,  (he  is.  a  competent 
witnefs,  and  is  generally  produced  to  prove  the  fad  of  the 
fedudtion.  But  in  fuch  cafes,  as  in  actions  for  adultery,  the 
damages  are  eftimated  from  the  rank  and  fituation  of  the  parent, 
or  from  the  degree  of  afflidion  which,  under  all  the  circum- 
ilances,  he  may  be  fuppofed  to  f)iffer.  It  fhould  feem  that  this 
adion  m.ay  be  brought  by  a  grandfatlicr,  brother,  uncle,  aunt, 
or  any  relation  under  the  protection  of  whom,  in  loco  parentis ^ 
a  woman  rcfides;  efpecially  if  the  cafe  be  fuch  that  fne  can 
bring  no  adion  herfeif :  but  the  courts  would  not  permit  a  per- 
fon  to  be  punifhed  twice  by  exemplary  damages  for  the  fame  injury. 

Another  adion  for  fedudion  is  a  common  adion  for  trefpafs, 
which  may  be  brought  when  the  feducer  has  illegally  entered 
the  father's  houfe;  in  -vhich  adion  the  debauching  his  daughter 
may  be  ftated  and  proved  as  an  aggravation  of  the  trefpafs. 
Z  r.  R^  1  ^^^  Or,  where  the  feducer  carrie;>  off  the  daughter  from 
the.  father's  houfe,  an  adion  might  he  brought  for  enticing  away 
his  fervant,  though  I  have  never  known  an  inflance  of  an  adion  of 
this  nature. 

In  the  two  laft-mentioned  adions  the  fedudion  may  be  proved, 
though  it  may  not  have  been  followed  by  the  confequences  of 
pregnancy. 

Thefe  are  the  only  adions  which  have  been  extended  by  the 
modern  ingenuity  of  the  courts,  to  enable  an  unhappy  parent  to 
recover  a  recompenfe,  under  certain  circumllances..  for  the  injury 
\t  hasfuflained  by  the  fedudion  of  his  daughter. 

no 
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no  feparate  intereft  in  anything  during  her  coverture-  The 
child  hatli  no  property  in  his  father  or  guardian  ;  as  they  have 
in  him,  for  the  fake  of  giving  him  education  and  nurture^ 
Yet  the  wife  or  the  child,  if  the  hufband  or  parent  be  flainj 
have  a  peculiar  fpecies  of  criminal  profecution  allowed  them^ 
in  the  nature  of  a  civil  fatisfadion;  which  is  called  an  appeal^ 
and  which  will  be  confidered  in  the  next  book.  And  fo  the 
fervant,  whofe  mader  is  dilabled,  does  not  thereby  lofe  his 
maintenance  or  wages.  He  l^ad  no  property  in  his  marter-, 
and,  if  he  receives  his  part  of  the  ftipulatcd  contrad^  he 
fuiTers  no  injury,  and  is  therefore  entitled  to  wo  a£lion,  for 
any  battery  or  impriionment  v/hich  fuch  mailer  may  happen 
Jo  endure. 


M4 
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CHAPTER  THE  NINTH. 

OF  INJURIES  TO   PERSONAL 
PROPERTY. 


IN  the  preceding  chapter  we  confidered  the  wrongs  or  inju^- 
ries  that  afFecled  the  rights  of  perfo^s,  either  confidered 
as  individuals,  or  as  related  to  each  others  and  are  at  pre^ 
fent  to  enter  upon  the  difcuffion  of  fuch  injuries  as  pffefl:  the 
tights  of  property,  together  with  the  remedies  which  the  law 
has  given  to  repair  or  redrefs  them. 

Anp  here  ag^in  we  mufl  follow  our  former  divifion  ^  of 
property  into  perfonal  and  real  :  perfonaly  which  confifts  in 
goods,  money,  and  all  other  m.oveable  chattels,  and  things 
thereunto  incident;  a  property  which  may  attend  a  man's 
perfon  wherever  he  goes,  and  from  thence  receives  it's  deno- 
mination :  and  real  property,  which  confifts  of  fuch  things 
as  ar"  permanent,  fixed,  and  immoveable;  as  lands,  tene- 
ments, and  hereditaments  of  all  knids,  whii  h  are  not  an- 
nexed to  the  pf^^rfon,  nor  can  bemoved  from  the  place  in 
which  they  fubfift. 

[  14c  ]  First  then  we  are  to  confider  the  injuries  that  may  be 
offered  to  the  rights  of  perfonal  property;  and,  of  thefe,  firft 
the  rights  of  perfonal  property  in  fojjejjioni  and  then  thofe 
that  are  in  aBion  only  ^. 

»  See  Book  II.  ch,  2.  b  Book  II.  ch.  25. 

L  The 


Ch.  9.  Wrongs,  145 

L  The  rights  of  perfonal  property  m  poJTeJJion  r?re  lia'  !e  to 
two  fpecies  of  injuries:  the  amotion  or  deprivat'on  of  that 
poffefTion  \  and  the  abufe  or  damage  of  the  chattels,  while 
the  po/Teffion  continues  in  the  legal  owner.  The  former,  or 
deprivation  of  pofTeffion,  is  alfo  divifible  into  two  branches; 
the  unjuft  and  unlawful /^/^//;^  them  away;  and  the  unjufl 
Retaining  them,  though  the  original  taking  might  be  lawfuL 

1.  And  fir (l  of  an  unlawful /^;^/;/^^.  The  right  of  pro- 
perty in  all  external  things  being  folely  acquired  by  occu- 
pancy, as  has  been  formerly  ftated,  and  preferved  and  tranf- 
ferred  by  grants,  deeds,  and  wills,  which  are  a  continuation 
of  that  occupancy;  it  follows  as. a  necefTiiry  confequence,  that 
when  I  once  have  gained  a  rightful  pofleffion  of  any  goods  or 
chattels,  either  by  a  juft  occupancy  or  by  a  legal  transfer, 
whoever  either  by  fraud  or  force  difpoflfefTes  me  of  them  is 
guilty  of  a  tranfgreffion  againft  the  law  of  fociety,  which  is 
a  kind  of  fecondary  law  of  nature.  For  there  mufl  be  an  end 
of  all  focial  commerce  between  man  and  man,  unlefs  private 
poffeffions  be  fecured  from  unjuft  invafions:  and,  if  an  ac- 
quifition  of  goods  by  either  force  or  fraud  were  allowed  to 
be  a  fufficientticle,  all  property  would  foon  be  confined  to  the 
moft  ftrong,  or  the  moft  cunning;  and  the  weak  and  fimple- 
minded  part  of  mankind  (which  is  by  far  the  moft  numerous 
divifion)  could  never  be  fecure  of  their  polTeffions. 

The  wrongful  taking  of  goods  being  thus  moft  clearly  an 
injury,  the  next  confideratlon  is,  what  remedy  the  law  of 
England  has  given  for  it.  And  this  is,  in  the  firft„  place,  the 
reltitution  of  the  goods  themfelves  fo  wrongfully  taken,  with  [  146  1 
damages  for  the  lofs  fufti^ined  by  fuch  unjuft  invafion;  which 
is  effected  by  a<flion  of  replevin:  an  inftitution,  which  the 
mirror^  afcribes  to  Glanvil,  chief  juftice  to  king  Henry  the 
fecond.  This  obtains  only  in  one  inftance  of  an  unlawful 
taking,  that  of  a  wrongful  diftrefs  ;  and  this  and  the  a£lion 
of  detinue  (of  which  I  iTiall  prefently  fay  more)   are  almoft 

c  c.  2.  §  6. 

the 
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tht  only  Hfrions,  in  which  the  a£liial  fpccific  pofTeflion  of 
Slie  identicai  pcrfonal  chattel  is  reftored  to  the  proper  ovnict. 
For  things  perfonal  are  looked  upon  by  the  law  as  of  a  na- 
ture fo  tranfitory  and  perif^VblCs  diat  it  is  for  the  molt  part 
imooffible  either  to  afcertain  their  identity,  or  to  reilorc 
them  in  the  fame  condition  as  when  they  carne  to  the  hands 
of  the  wrongful  pofTciTor.  And,  fince  it  is  a  maxim  that 
^-  kx  neminem  cogii  ad  vana^feu  'nnpofjlhUia^'  it  therefore  con- 
tents itfeif  in  general  v/ith  rcitoring,  not  the  thing  itfeif^ 
Eiit  a  pecuniary  equivalent  to  the  party  injured  \  by  giving 
Mm  a  fatisfaftion  in  damages.  But  in  the  cafe  of  a  d'i/lrefsy 
the  goods  are  from  the  firft  taking  in  the  cuftody  of  the  law, 
and  not  merely  in  that  of  the  diftreinor;  and  therefore  they 
may  not  only  be  identified,  but  aho  redored  to  their  firfl 
foffefibr^  without  any  material  change  in  their  condition. 
And,  being  thus  in  the  cuftody  of  the  law,  the  taking  tliem 
feack  by  force  is  looked  upon  as  an  atrocious  injury,  and  de- 
l^ominated  a  rejcous^  fcr  which  the  diftreinor  has  a  remedy 
in  damages,  either  by  writ  of  refcous  ^,  in  cafe  they  were 
going  to  the  pound,  or  by  writ  de  par co  fracJo^^  or  pound*. 
Ireach  S  in  cafe  they  were  acSlually  impounded.  He  may 
^Ifo  at  his  option  bring  an  action  on  the  cafe  for  this  injury: 
and  (hall  therein,  if  the  diftrefs  were  taken  for  rent,  recover 
treble  damages  K  The  term,  refcous^  is  likewife  applied  to 
tliiC  forcible  delivery  of  a  defendant,  when  arrefted,  from  the 
ofRcer  who  is  carrying  him  to  prifon.  In  which  circum- 
ftances  the  plaintiff  has  a  fimilar  remedy  by  aftion  on  the 
cafe,  or  of  rajcoiis  ^  t  or,  if  the  fheriff  makes  a  return  of  fuch 
f  ^.refcous  to  the  court  out  of  which  the  procefs  iffued,  the  re- 

fcuer  will  be  punifhed  by  attachment  ^. 

An  action  of  replevin,  the  regular  way  of  contefting  the 
validity  of  the  tranfa£tion,  is  founded,  I  faid,  upon  a  diitrefs 
taken  wrongfully  and  without  fuiRcient  caufe:  being  a  re-, 
delivery  of  the   pledge  ^5  or  thing  taken  in  diftrefs,  to  the 

*  F.  N.B.  lOi.  ^  6  Mod.  211. 

*  IIhlL  i€o.  **  ^ro.  Jac.  419.     Salk,  5S6. 

*  StaL  2  W-  &  M.  SelT.  i.  c.  5.  '  Sec  pag   13.,. 

'X  owner; 
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owner;  upon    his   giving  fecurity  to  try  the   right   of  the 
diilrei's,   and  to   reilore  it  if  the  right  be  adjudged   agcjnft 
himJ:  after  which   the   diftrelnor   may  keep   it,  till  tender 
made  of  fufficient  amends:  but  mufi:  then  re-deHver  it  to  the 
owner  ^.     And  formerly,  when   the   party  diflrelned  upon 
intended  to  difpute  the  right  of  the  diftrefs,  he  had  no  other 
procefs  by  the  old  common  law  than  by  a  writ  of  replevin^ 
repleglari  facias  ^;  which  iffued  out  of  chancery,  command- 
ing the  (herifFto  deliver  the  diftrefs  to  the  owner,  and  after- 
wards to  do  juftice  in  refpeft  of  the  matter  in  difpute  in  his 
own  county-court.     But   this    being   a   tedious   method  of 
proceeding,   the   beafts   or  other  goods  were   long  detaine4 
from  the  owner,  to  his  great  iofs  and  damage  "^.     For  which 
reafon   the    ftatiite   of  Marlbridge  ^  direas,  that    (without 
fuing  a  writ  out  of  the  chancery)   \a^   flieriff  immediately, 
upon    plaint  to  him   made,    fliall    proceed    to  replevy  the 
goods.     And,    for  the  greater  eafe  of  the  parties,  it  is  far- 
ther provided   by  ftatute   i  P.  ^^c  M.  c.  12.  that  the  fheriff 
fiiall  make  at  leaft  four  deputies  in  each  county,  for  thefoie 
purpofe  of  making  replevins.     Upon  application  therefcrc, 
either  to  the  fheriff  or  one  of  his  faid  deputies,  fecurity  is  to 
be  given,  in  purfuance  of  the  ftatnte  of  Weftm,  2.  13  Edw.L 
c.  2,      I.  That  the  party  replevying  will  purfue  his  aaion 
againft  the  diftreinor,  for  wliich  purpofe  he  puts  in  plegios  de 
frofequendo,    or   pledges  to  profccute;  and,   2.  That  ^f  the 
right   be  determined  againft  him,  he  will  return  the  diftrefs 
again;  for  which  purpofe  he  is  alfo  bound  to  find  pkgm  de 
reform  habendo.     Befides   thefe   pledges,   the   fufficiency  of[  148  ] 
which  is  difcretionary  and   at  the  peril  of  the  fheriff,  the  fta-    . 
tute  II  Geo.  11.  c.  19.  requires  that  the  officer,  granting  a 
replevin  on  a  diftrefs  for  rent,  Ihall  take  a   bond  with  two 
fureties  in  a  fum  of  double  the  value  of  the  goods  diftreined, 
conditioned  to  profecute  the  fuit  with  effed  and  without  de- 
lay, and  for  return  of  the   goods;  which  bond  fhall  be  af- 
figned  to  the  avowant  or  perfon  making  cognizance,  on  re. 

J  Co.  Litt.   145.  xn  z  inft.  139. 

quefir 
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queft  made  to  the  officer;  and,  if  forfeited,  may  be  fued  in 
the  name  of  the  affignee.  And  certainly,  as  the  end  of  all 
cfiftreiTes  is  only  to  compel  the  party  dillrcined  upon  to  fatisfy 
the  debt  or  daty  owing  from  him,  this  end  is  as  well  anfwered 
by  fuch  fufficient  fureties  as  by  retaining  the  very  diftrcfs. 
•which  might  frequently  occafion  great  inconvenience  to  the 
owner;  and  that  the  law  never  wantonly  inflifts.  The  fheriiT^ 
on  receiving  fuch  fecurlty,  is  immediately,  by  his  officers. 
to  caufe  the  chattels  taken  in  diftrefs  to  be  reffored  into  the 
poiTcffion  of  the  party  diftreined  upon  ( i ) ;  unlefs  the  diftreinoi 
claims  a  property  in  the  goods  fo  taken.  For  if,  by  this  me- 
thod of  diftrefs,  the  diftreinor  happens  to  come  again  intc 
pofleffion  of  his  own  property  in  goods  which  before  he  had 
io(l,  the  law  allows  him  to  keep  them,  without  any  refer, 
cnce  to  the  manner  by  which  lie  thus  has  regained  poffef 
ton ;  being  a  kind  of  perfonal  remitter  \  If  therefore  th( 
diftreinor  claims  any  fuch  property,  the  party  replevying  mud 
fue  out  a  writ  de  proprietate  probanda^  in  which  the  fherifr  ij 
to  try,  by  an  inqueft,  in  whom  the  property  previous  to  the 
diftrefs  fiibfifted  p.  And  if  it' be  found  to  be  in  the  diftreinor 
the  fheriffcan  proceed  no  farther;  but  muft  return  the  claim 
of  property  to  the  court  of  king's  bench  or  common  pleas,  tc 
be  there  farther  profecuted,  if  thought  advifeabie,  and  there 
finally  determined  '^. 

ErxT  if  no  claim  of  property  be  put  in^  or  if  (upon  trial' 
the  Iheriff^s  inqueft  determines  it  againft  the  diftreinor;  ther 
the  (heriff  is  to  replevy  the  goods  (making  ufe  of  even  force. 
[  149  ]  if  the  diftreinor  makes  refiftance  '^)  in  cafe  the  goods  be  found 
within  his  county.  But  if  the  diftrefs  be  carried  out  of  the 
county,  or  concealed,  then  the  {heriff"  may  return  that  the 

o  See  pag.  19.  *?  Co.  Litt.  145.    Finch.  L.  450. 

-   ?>  Finch.  L.  316.  '  i  In^.  193- 


(i  )  If  goods  are  taken  in  diilrefs  for  rent  and  are  replevied,  the 
landlord  who  diflrained  has  no  Hen  upon  the  goods,  but  his  only 
remedy  i    upon  the  replevin-bond,     i  ^r^?.  427. 

goods. 
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goods,  or  beafts,  are  eloigned^  dongata^  carried  to  a  diftancej 
to  places  to  him  unknown  :  and  thereupon  the  party  replevy- 
iijg  (hall  have  a  writ  of  capias  in  withernam^  in  vetito  (or,  more 
properly^  rtpeiito)  namio'^  2  term  which  fignifies  a  fecondor 
reciprocal  diftrefs  %  in  lieu  of  the  firft  which  was  eloigned. 
It  is  therefore  a  command  to  the  fherifF  to  take  other  goods 
of  the  diftreinor,  in  lieu  of  the  diftrefs  formerly  taken,  and 
eloigned^  or  withheld  from  the  owner  ^  So  that  here  is  now 
diftrefs  againft  diftrefs  \  one  being  taken  to  anfwer  the  other, 
by  way  of  reprifal  ^,  and  as  a  puniftment  for  the  illegal  be- 
haviour of  the  original  diftreinor.  For  which  reafon  goods 
taken  in  withernam  cannot  be  replevied,  till  the  original  dif- 
trefs is  forthcoming  ^. 

But,  in  common  cafes,  the  goods  are  delivered  back  to 
the  party  replevying;,  who  is  then  bound  to  bring  his  adicn 
of  replevin ;  which  may  be  profecuted  in  the  county  courts 
be  the  diftrefs  of  what  value  it  may  ^^".  But  either  party  rnaj 
remove  it  to  the  luperior  courts  of  king^s  bench  or  common 
pleas,  by  writ  of  recordari  or  po?ie  ^  ;  the  plaintiff  at  pleafure, 
the  defendant  upon  reafonable  caufe  ^  ;  and  alfo,  if  in  the 
courfe  of  proceeding  any  right  of  freehold  comes  in  quefticn, 
the  flKriff'  can  proceed  no  farther  ^  \  fo  that  it  is  ufual  to  carry- 
it  up  in  the  firft  inftance  to  the  courts  of  Weftminfter-halL 
Upon  this  a£lion  brought,  and  declaration  delivered,  the  [  ic^o  J 
diftreinor,  who  is  now  the  defendant,  -makes  avowry  ;  that 

s  Smith's  commonvv.   b.   3.  c.    10.  who  gave  a  univerfal   challenge  to  di{- 

Sliift.  141,     Hickes's  7'/ic/eiir,  164.  pute   v»ith   any  perlbn   in   any  fcience : 

•^  i'.N.  B.  69.  73.  iriomnifcilriliyCtdequolihetente.    Upioa 

«  In  the  old  northern  languages  the  which  Mr,  Mure  lent  him  this  queiiion, 

ivord  zvithernamvs  ufed  a«  eqiuTnient  to  *'  utrum  avena  carucae^  capia  'm  vetito 

rtprifals.      (Stiernhook,  c/i  j/^re  6^2i£a<^e„  ''  immio,  Jint  irrephg^bUia  ;'    whether 

..  1.  c.  10.)  beafts  of  the  plough,   taken  in  tciiheT' 

V  Raym.475,     The  fubftance  of  this  nam^  are  incapable  of  being  replevied, 

rule  compofed  the  terms  of  that  famous  (Hoddefd.  c.  5.) 
queflion,  with  whix:h   fir  Thomas   More         w  '2  Inft.   139. 
(when  a  ftudent  on  his  travels)   isfaidto  x  Hid.  20. 

bave  puzzled  a  pragmatical  profeifor   in  >'  F.  N.  B.  69,  70, 

die  univerfitjr  of  Bniges  ia  Flauder>j         2^  Finch.  L.  317. 

is. 
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1S3  he  avows  taking  the  diftrefs  in  his  own  right,  or  the  right 
of  his  wife  ^ J  nnd  fets  forth  the  reafon  of  it,  as  for  rent 
arrere,  damage  done,  or  other  caufe  :  or  elfe,  if  he  juflifies 
in  another's  right  as  his  bailiff  or  fervant,  he  is  fald  to  make 
cognizance;  that  is,  he  acknowkges  the  taking,  but  mfil'ts  that 
fuch  taking  was  legal,  as  he  afted  by  the  command  of  one 
who  had  a  right  to  diftrein:  and  on  the  truth  and  legal  merits 
of  this  avowry  or  cognizance  the  caufe  is  determined.  If  it 
be  determined  for  the  plaintiff;  viz.  that  the  diftrefs  was 
wrongfully  taken;  he  has  already  got  his  goods  back  into  his 
own  poffeffion,  and  fliall  keep  them,  and  moreover  recover 
damages  ^.  But  if  the  defendant  prevails,  by  the  default  or 
nonfuit  of  the  plaintiff,  then  he  fliall  have  a  writ  cle  retorna 
hahendoy  whereby  the  goods  or  chattels  (which  were  diftreined 
and  then  replevied)  are  returned  again  into  his  cuftodyi 
to  be  fold,  or  otherwife  difpofed  of,  as  if  no  replevin  had 
been  made.  And  at  the  common  law,  the  plaintiff"  might 
have  brought  another  replevin,  and  fo  in  infinitum  to  the  in^ 
tolerable  vexation  of  the  defendant.  Wherefore  the  ftatutc 
of  Weflm.  2.  c.  2»  reilrains  the  plaintiff,  when  nonfuitedf 
from  fuing  out  any  frefh  replevin  ;  but  allows  him  a  judicial 
writ,  iffuing  out  of  the  original  record,  and  called  a  writ  of 
Jecond  deliverance^  in  order  to  have  tht  fame  diftrefs  again 
'  delivered  to  him,  on  giving  the  like  fecurity  as  before.  And, 
if  the  plaintiff  be  a  fccond  time  nonfuit,  or  if  the  defendant 
has  judgment  upon  verdift  or  demurrer  in  the  firft  replevin, 
he  (liall  have  a  writ  of  return  irreplevifable ;  after  which  no 
writ  of  fecond  deliverance  fhall  be  allowed^.  But  in  cafe  of  a 
diftrefs  for  rent  arrere,  the  writ  of  fecond  deliverance  is  in 
effe£l^  taken  away  by  ftatute  17  Car.  II.  c.  7.  which  directs 
that,  if  the  plaintiff  be  nonfuit  before  iffue  joined,  then  upon 
fuggeftion  made  on  the  record  in  nature  of  an  avowry  or  cog* 
nizance-,  or  if  judgment  be  given  againft  him  on  demurrer, 
then,  without  any  fuch  fuggeftion,  the  defendant  may  have  a 
[  151  ]  writ  to  inquire  into  the  value  of  the  diftrefs  by  a  jury,  and 

*  2  Saund.    195.  c  2  Inft.  340. 

fe  F.  N.  B.  69.  *  t  Ventr.  64, 
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iiiall  recover  the  amount  of  it  in  damap-es,  if  lefs  than  the 
arrear  of  rent  •,  or,  if  more,  then  fo  much  ?.s  ihall  be  e<iuai 
to  fuch  arrear,  with  colls  :  or,  if  the  nonfuit  be  after  iflbc 
joined,  or  if  a  verdift  be  againfl:  the  plaintiiF,  then  the  jury 
impannelled  to  try  the  caufe  fhall  aiTefs  fuch  arrears  for  the 
defendant :  and  if  (in  any  of  thefe  cafes)  the  dillrefs  be  in- 
fufTicient  to  nnfwer  the  arrears  diflreined  for,  the  defendant 
may  take  a  farther  diftrefs  or  didredes  ^.  But  otherwife,  ifg, 
pending  a  replevin  for  a  former  diilrefs,  a  man  diftreins  again 
for  the  fame  rent  or  fervlce,  then  the  party 'is  not  driven  t^ 
his  a£lion  of  replevin,  but  ihall  have  a  vv^it  of  recaptic7i  '^ y  ani. 
recover  damages  for  the  defendant  the  re-di{l:reinor's  con- 
tempt of  the  procefs  of  the  lav/. 

In  like  manner,  other  remed.les  for  other  unlawful  takmg^ 
of  2  man's  goods  confiil  only  in  recovering  a  fatisfaciion  in 
damages.  As  if  a  man  takes  the  goods  of  another  out  of  his 
actual  or  virtual  poiTeifion,  vvithout  having  a  lawful  title  & 
to  do,  it  is  an  injury;  v/hich.  though  it  doth  not  amount  to 
felony  unki>,  it  be  done  animo  furandiy  is  neverthelefs  a 
rranfgrefilon,  for  v/hich  an  afllon  oi  trefpafs  vi  et  armis  will 
lie  ;  v/herein  the  plaintiff  fliall  not  recover  the  thing  itfelf,  but 
only  damages  for  the  lofs  of  it.  Or,  if  committed  without 
force,  the  party  may,  at  his  choice,  have  another  remedy  m 
damages  by  adion  of  U  o^je}^  and  ccnverfton^  of  which  I  fhaii 
prefently  fay  more, 

a.  Depriyation  of  poffeflion  may  alfo  be  by  an  unjuft 
detainer  of  another's  goods,  though  the  original  taking  was 
lawfuL  As  if  I  diftrein  another's  cattle  damage-feafaot,aod 
before  they  are  impounded  he  tenders  me  fuflicient  am^ndsj 
Fiow,  though  the  original  taking  was  lawful,  my  fubfequent 
detainment  of  them  after  tender  of  amends  is  wrongful,  and 
he  {hall  have  an  a£\ion  of  replevin  againft  me  to  recover  them": 
in  which  he  fliall  recover  damages  only  for  the  detention  and  not 
for  the  captioTj.hcczwit  the  original  taking  was  lawful.  Or,  if  [  7^2  1 
I  leod  a  man  a  horfe,  and  he  afterwards  refufes  to  reftore  it^ 


^  Stat  17Cj^!,II.   c.  7.  8  F.^,  B,  6c, 
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this  injury  cdnfifts  in  the  detaining,  and  not  in  the  original  jl 
taking-,  and  the  regular  mtthod  for  me  to  recover  pofleflion,  is  ^ 
by  afl:ion  of  dtinue^.    In  this  aftion,  oi  detinue  y  It  is  neceiTary' 
to  afcertain  the  thing  detained,  in  fuch  manner  as  that  it  may 
be  fpecifically  known  and   recovered.     Therefore  it  cannot 
be  brought  for  money,  corn,  or  the  like;  for  that  cannot  be 
know^n  from  other  money  or  corn  ;  unlefs  it  be  in  a  bag  or 
a  fack,  for  then  it  may  be  diftinguifhably  marked.     In  order 
therefore  to  ground  an  action  of  detinue,  which  is  only  for  the 
detaining,  thefepoints  are  neceffary^:   i.  That  the  defendant 
came  lawfully  into  pofTefiion  of  the  goods,  as  either  by  deli- 
very to  him,  or   finding   them;   2.  That  the  plaintiff  have  a 
property;  3.  That  the   goods  themfelves  be  of  fome  value; 
and,  4.  That  they  be  afcertained  in  point  of  identity.    Upon 
this  the  jury,  if  they  find  for  the  plaintiff,  affefs  the  refpec- 
tive  values  of  the  feveral  parcels  detained,  and  alfo  damages 
for  the   detention.     And  the  judgment  is  conditional;  that 
the  plaintiff  recover  the  faid  goods,  or  (if  they  cannot  be  had) 
their  refpecSlive   values,  and   alfo  the  damages  for  detaining 
them^.     But  there  is  one  difadvantage  which   attends  this 
aftion;  viz,  that  the  defendant  is  herein  permitted  to  wage 
his  law,  that  is,  to  exculpate  himfeif  by  oath  '^,  and  thereby 
defeat  the  plaintifFof  hisremedy:  vi^hich  privilege  is  grounded 
on  the  confidence  originally  repofed  in  the  bailee  by  the  bailor, 
in  the  borrower  by  the  lender,  and  the  like ;  from  whence 
arofe  a   ftrong  prefumptivc   evidence,  that  in  the  plaintiff's 
own  opinion   the  defendant  was  worthy  of  credit.     But  for 
this  reafon  the  aftion  itfs:lf  is  of  late  much  difufcd,  and  has 
given  place  to  the  a£lion  of  trover. 

This  aQion  of  trover  and  converfwn  was  in  it's  original 
an  adion  of  trefpafs  upon  the  cafe,  for  recovery  of  damages 
againft  fach  pcrfon  ^s\\'^n^ found  another's  goods,  andrefufed 
to  deliver  them  on  demand,  but  converted  them  to  his  own 
r  j-^  -^  ufe;  from  which  finding  and  converting  it  is  called  an  adion 
of  trover  and  converfwn.     The  freedom  of  this  adion  from 

^  F.N.  \  138.  ^  Co.  Entr.  170.     Cro,  Jac.  63i. 
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wager  of  law,  and  the  lefs  degree  of  certainty  requifite  in  de- 
fcribing  the  goods ',  gave  it  fo  confiderable  an  advantage 
over  the  aftion  of  detinue,  that  by  a  fiftion  of  law  adions  of 
trover  were  at  length  permitted  to  be  brought  againft  any 
man  who  had  in  his  pofleffion  by  any  means  whatfoever  the 
perfonal  goods  of  another,  and  fold  them  or  ufed  them  with- 
out the  confent  of  the  owner,  or  refulld  to  deliver  them  when 
demanded.     The  injury  lies  in  the  converfion  :  for  any  man 
may  take  the  goods  of  another  into  poiTeffion,  if  he'  finds 
them  ;  but  no  finder  is  aiiowed  to  acquire  a  property  therein, 
unlefs  the  owner  be  for  ever  unkiiown  =^-:  and  therefore  he 
muft  not  convert  them  to  his  own  ufe,  wliich  the  law  pre- 
fumes  him  to  do,  if  he  refutes  to  reltore  them  to  the  owner  : 
for  which  reafon  fuch  refufol  alone  is,  prima  fade,  fufficient 
evidence  of  a  converfion  ".     The  faft  of  the  finding,  or  Iro^ 
ver,  is  therefore  now  totally  immaterial :  for  the  plaintiff 
needs  only  to  fuggeft  (as  words  of  form)  that  he  loft  fuch 
goods,  and  that  the  defendant  found  them:  and,  if  he  proves 
that  the  goods  are  his  property,  and  tJiat  the  defendant  had 
them  in  his  polfeflion,  it  is  fufficient.     But  a  converfion  muft 
be  fully  proved  :  and  then  in  this  aaiori  the  plaintiff  (hall 
recover  damages,  equal  to  the  value  of  the  thing  converted, 
but  not  the  thing  itfelf ;  which  nothing  will  recover  but  an 
action  of  detinue  or  replevin. 

As  to  the  damage  that  may  be  offered  to  things  perfonal, 
while  in  the  poffeffion  of  the  owner,  as  hunting  a  man's  deer^ 
fhooting  his  dogs,  poifoning  his  cattle,  or  in  any  wife  taking 
from  the  value  of  any  of  his  chattels,  or  making  them  in  a 
Vorfe  condition  than  before,  thefe  are  injuries  too  obvious  to 
need  explication.      I  have  only  therefore  to  mention  the  re- 
medies given  by  the  law  to  redrefs  them,  which  are  in  two 
fhapes;  by  aftion  of  trefpafs  vi  ei  amis,  where  the  aft  is  in 
Mc\Ummediate!y  injurious  to  another's  property,  and  there- 
fore neceffarily  accompanied  with  fdme  degree  of  force  ;  and  [   j  r.  -j 
by  fpecial  aaion  on  the  cafe,  where  the  aa  is  in  itfelf  indiffer- 
ent,  and  the  injury  only  conjequentiol,  and  therefore  arifing 

'  Salk.  654.  „  i9Kep,56, 
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without  any  breach'of  the  peace.     In  both  of  which  fuUs  the 

plaintiff  laall  recover  damages,  '^P^a  "^  And  t's 
which  he  proves  that  his  property  has  fuftamed  And  it  is 
not  n,aterbl  whether  the  damage  be  done  by  the  defendan 
himfelf,  or  lus  fervantsby  his  diredion;  lor  the  adion  will 
he  againft  tlie  mafter  as  well  as  the  fervant  ".  And  if  a  man 
keeps  a  dog  or  other  brute  animal,  ufed  to  do  m.fchief,  as 
by  worrying  flieep,  or  the  like,  the  owner  muft  anfwer  for 
the  confequences,  if  he  knows  of  fuch  evil  habit  p  (2). 

11.  Hitherto  of  injuries  aff^aing  the  right  of  things 
perfonal,  in  po/Pffion.  We  are  next  to  conf.der  thofe  which 
regard  tMngfiiw..;..  only,  or  f-h  rights  as  are  oundea 
on,  and  arlfe  from  contra^s^  the  nature  and  feveral  ivifio  s 
of  which  were  explained  in  the  preceding  volume'..  The 
violation,  or  non-pcrformance,  of  thefe  contrads  might  be  ex- 
tended  into  as  great  a  variety  of  wrongs,  as  the  r.ghts  which 
we  then  conf.dered  :  but  I  fhall  now  confider  them  in  a  more 
comprehenfive  view,  by  here  making  only  a  twofold  divifion 

,     ,    »r  ..  **  See  book  II.  ch.  30. 
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(^^  But  the  owner  is  not  anfvverable  for  the  firft  m.fchief  done 
bv  a  do.,  a  bull,  or  other  tame  animal,  Bull.  NP.  77-    Yet  if  he 
a!,,,<I  .Cry  lus  dog  into  a  field,  where  he  himfelf  is  a  trefpaffer 
:;d  di^'dog  fhould  kill  fl--eep,  this,  though  the  firft  offence,  might 
l  "conceive  be  ftatcd  and  proved  as  an  aggravation  oft^e.refpafs. 

Bn  u-bere  a  fierce  and  vicious  dog  is  kept  chained  for  the  de- 
.Vnceofthcpre-miies,  and  any  one  incautioufly,  or  not  knowing 
:,£  it,  fliould'go  fo  near  as  to  be  injured  by  it,  no  adion  can  be 
..aiuLuned  by  the  perfon  injured,  though  he  -^^^^-f^J 
owner,  with  whom  he  had  bufmefs.    Bates  v.  Cro^e,  M.  T.  i  ,98. 

ill  the  Kine:'s  Bench.  ^  ,   r    i  n 

f  anianfets  traps  in  his  own  grounds,  but  baited  with  fuch  ftrong 
fcented  articles  as  allure  the  neighbouring  dogs  from  the  premifes 
of  the  owners,  or  from  the  highways,  the  owner  of  a  dog  mjured 
nwy  maintain  an  aaion  upon  the  eafe.    9  Eqft.  2^1.  ^^ 
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ofcontraas;  vk.  contracts  exp re fs,  i^nd  contvaas  mplkJ . 
and  po.nt.ng  out  the  injuries  that  arife  from  the  violation  of 
each,  with  their  refpedive  remedies. 

Express  contrads  include  three  diaind  fpecies;  debts 
sovenants,  and  promifes.  ' 

I .  The  legal  acceptation  oUdt  is,  a  fum  of  money  due 
by  certain  and  exprefs  agreement :  as,  by  a  bond  for  a  de- 
terminate fum  ;  a  bill  or  note  ;  a  fpecial  bargain;  or  a  rent 
referved  on  a  leafe ;  where  the  quantity  is  fixed  a^d  fpecific, 
and  does  not  depend  upon  any  fubfequent  valuation  to  fettle  it. 
xhe  non-payment  of  thefe  is  an  injury,  for  which  the  proper 
remedy  is  by  aftion  of  ^.^.,  ,,  ,,,p^,  ,^^  performance'of 
the  contraa  and  recover  the  fpecifical  fum  due  '.  This  is  the  r 

fl^orteft  and  fureft  remedy; particularly  where th;debt:rife  ^  ''  ^ 
upon  a  fpeaalty  that  is,  upon  a  deed  or  inftrument  under 
feal.  So  alfo,  if  I  verbally  agree  to  pay  a  man  a  certain  price 
for  a  certain  parcel  of  goods,  and  fail  in  the  performance,  an 
na.o„  of  debt  lies  againft  me  ;  for  this  is  alfo  a  deUrnrLte 
contract  :  but  if  I  agree  for  no  fettled  price,  I  am  noS^ 
to  an  aa.on  of  debt,  but  a  fpecial  adion  on  the  cafe,  accord- 
ing to  the  nature  of  my  contraa.  And  indeed  aaions  of 
debt  are  now  feldom  brought  but  upon  fpecial  contraas  under 

for,  m  cafe  of  fuch  an  aa.on   upon  a  fimple  contraa,  the 
plaintifflabours  under  two  difficulties.     Firft,  the  defendant 
has  here  the  fame  advantage  as  in  an  aaion  of ././/««.,  that  of 
waging  his  law,  or  purging  himfelf  of  the  debt  by  oath,  if  he 
thinks  proper  r.    Secondly,  in  an  aaion  of  debt  the  plaintiff 
muft  prove  the  whole  debt  he  claims,  or  recover  nothing  at 
all.     For  the  debt  is  one  fmgle  caufe  of  aaion,  fixed  and 
determined  ;  and  which   therefore,  if  the  proof  varies  from 
the  cla.m,  cannot  be  looked  upon  as  the  fame  contraa  where- 
ot  the  performance  is  fued  for.    If  therefore  I  bring  an  aaion 

'!•''•''■  "5-  f  4  Rep.  54. 
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of  debt  for  30/.  I  am  not  at  liberty  to  prove  a  debt  of  20/. 
and  recover  a  verdift  thereon ' ;  any  more  than  if  I  bnng  an 
aftion  of  detinue  for  a  horfe,I  can  thereby  recover  an  ox  (3). 
For  I  fail  in  the  proof  of  that  contraft,  which  my  aftion  or 
complaint  has  alleged  to  be  fpecific,  exprefs,  and  determmate. 
But  in  an  aftlon  on  the  cafe,  on  what  is  called  an  rndektaius 
alfumpFA  which  is  not  brought  to  compel  a  fpecific  perform- 
ance of  the  contract,  but  to  recover  damages  for  «  s  non- 
performa-nce,   the    implied    affumpfa,  and    conlequently  the 
damages  for  the  breach  of  it,  are  in  their  nature  mdetermi- 
nate  ;  and  will  therefore  adapt  ami  proportion  themfe.ves  to 
the  truth  of  the  cafe  which  fliall  be  proved,  wuliout  being 
confined  to  the  precife  demand  ftated  in  the  declaration.  For 
if  any  debt  be  proved,  however  lefs  than  the  fum  demanded, 
the  law  will  raife  a  promife/r.  tanio,  and  the  damages  will 
r  I  ?6  ]   of  courfe  be  proportioned  to  the  actual  debt.    So  that  I  rnay 
declare  that  the  defendant,  ^««g /W.iW  to  me  m  30/  «W«-. 

took  or  promifed  to  pay  it,  but  failed  •,  and  lay  my  damages 
arifing  from  fuch  failure  at  what  fum  I  pleafe  :  and  the  jury 
will,  according  to  the  nature  of  my  proof,  allow  me  either 
the  whole  in  damages,  or  any  inferior  fum  And,  even  in 
aaions  of  debt,  where  the  contraft  is  proved  or  admitted  if 
the  defendant  can  fliew  that  he  has  difcharged  any  part  of  it, 
the  plaintiff  {hall  recover  the  refidue  ". 

The  form  of  the  writ  of  debt  is  fometimes  in  the  debet  and 
detinet,  and  fometimes  in  the  detlnet  only :  that  is,  the  wnt 
ilates,  either  that  the  defendant.....  and  un,uaiy  to  the 
debt  or  thing  in  queftion,  or  only  that  he  unjuftly  deau,s  it 
It  is  brough^inthe  debet  as  well  as  detinet,  when  fued  by  one 
of  the  orfginal  contraaing  parties  who  perfonally  gave  the 

.  Bro.  ie  y  ,aser.  93-    Dyer.  ^.,.         ^i  R""-  ^^p-  ^57.     Salk.  664. 
i  Roll.  Abr.  700-     '  Show.  215. 


f,^  But  it  is  now  determined  that,  in  an  aftion  of  debt  upoB 
a  fi^ple  contraa.  the  plaintiff  may  recover  a  l^fs  fum  than  is  ftated 
in  his  writ  or  declaration,     i  Hen.  Bl  249.  ^  Bl.  ReJ>.  i«  • 
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credit,  againft  the  other  who  perfonally  Incurred  the  debt,  or 
againft  his  heirs,  if  they  are  bound  to  the  payment;  as  by  the 
obligee  againft  the  obligor,  the  landlord  againft  the  tenant, 
^c.  But,  if  it  be  brought  by  or  againft  an  executor  for  a 
debt  due  to  or  from  the  teftator,  this  not  being  his  own  debt, 
fhall  be  fued  for  in  the  detinet  only  ^.  So  alfo  if  the  aftion  be 
for  goods,  for  corn,  or  an  horfe,  the  writ  fhall  be  in  the  cfeti^ 
net  only;  for  nothing  but  a  fum  of  money,  for  which  I  (or  mv 
anceftors  in  my  name)  have  perfonally  conlraaed,  is  pro- 
perly confidered  as  my  debt.  And  indeed  a  writ  of  ^^^/  in  the 
detlnet  only,  for  goods  and  chattels,  is  neither  more  nor  lefs 
than  a  mere  writ  oi  detinue;  and  is  followed  by  the  very  fam^ 
]ud2:ment^. 

2.  A  COVENANT  alfo,  Contained  in  a  deed,  to  do  a  direft 
aft  or  to  omit  one,  is  another  fpecies  of  exprefs  contrails,  the 
violation  or  breach  of  which  is  a  civil  injury.     As  if  a  man 
<:ovenants  to  be  at  York   by  fuch  a  day,  or  not  to  exercife  a 
trade   in  a  particular  place,  and  is  not  at  York  at  the  time 
appointed,  or  carries  on  his  frade  in  the  place  forbidden,  thefe 
are   direct   breaches   of  his   covenant;  and  may  be  perhaps 
greatly  to  the  dlfadvantage  and  lofs  of  the  covenantee.    The  C  ^^7  J 
remedy  for  this  is  by  a  writ  of  covenant  "i :  which  direfts  the 
i'h-riiF  to  command, the  defendant  generally  to  keep  his  cove- 
nant with  the  plaintiff  (without  fpecifying  the  nature  of  the 
covenant)  or  Ihewgood  caufe  to  the  contrary:  and  if  he  con- 
tinues  refraaory,  or  the  covenant  i^  already  fo  broken  that 
it  cannot  now  be  fpecifically  performed,  then  the  fubfequent 
proceedings    fet   forth    with   precifion    the    covenant,    the 
breach,   and  the  lofs  which  has  happened  thereby ;  where^ 
upon  the  jury  will  giye  damages,  in  proportion  to  the  injury 
fuftained  by  the  plaintiff,  and  occafioned  by  fuch  breach  pf 
the  defendant's  contraQ:. 

There  is  one  fpecies  of  covenant,  of  a  different  nature 
from  the  reft ;  and  that  is  a  covenant  real^  to  convey  or  dif* 

w  F.  N,  B.  119,  ^  Rail.  Entr.  174,  y  p.  K  B.   145, 
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pofe  of  lands,  which  feems  to  be  partly  of  a  perfonal  and 
partly  of  a  real  nature  -',  For  this  the  remedy  is  hy  a  fpecial 
writ  of  covenant,  for  a  fpecific  performance  of  the  contract, 
concerning  certain  lands  particularly  defcribed  in  the  writ. 
It  therefore  direfts  the  fherifF  to  command  the  defendant, 
here  called  the  deforciant,  to  keep  tlie  covenant  made  be- 
tween the  plaintiff  and  him  concerning  the  identical  lands  in 
queftion :  and  upon  this  procefs  it  is  that  fines  of  land  are 
ufually  levied  at  common  law  ^  ;  the  plaintiff,  or  perfon  to 
whom  the  fine  is  levied,  bringing  a  writ  of  covenant,  in 
which  he  fuggefts  fome  agreement  to  have  been  made  be- 
tween him  and  the  deforciant,  touching  thofe  particular 
lands,  for  the  completion  of  v/hich  he  brings  this  action. 
And^  for  the  end  of  this  fuppofed  difference,  the  fine  or 
finails  Concordia  is  made,  whereby  the  deforciant  (now  called 
the  cognizor)  acknowleges  the  tenements  to  be  the  right  of 
the  plaintiff,  now  called  the  cognizee.  And  moreover,  as 
leafes  for  years  were  formerly  confidered  only  as  contra£Vs  ^ 
or  covenants  for  the  enjoyment  of  the  rents  and  profits,  and 
not  as  the  conveyance  of  any  real  intereft  in  the  land,  the 
j^g  T  antient  remedy  for  the  leffec,  if  ejeded,  was  by  a  writ  of 
covenant  againfh  the  leffor,  to  recover  the  term  (if  in  being) 
and  damages,  in  cafe  the  oufter  was  committed  by  the  leffor 
himfelf:  or,  if  the  term  was  expired,  or  the  oufter  was  com- 
mitted by  a  ftranger,  claiming  by  an  elder  title,  tlien  to  re- 
cover damages  only  ^. 


No  perfon  could  at  common  law  take  advantage  of  any 
covenant  or  condition,  except  fuch  as  were  parties  or  priricii 
thereto,  and,  of  courfe,  no  grantee  or  affignee  of  any  rever- 
fion  or  rent.  To  remedy  which,  and  more  effe6i:ually  to  fe- 
cure  to  the  king's  grantees  the  fpoils  of  the  monaflerles  then 
newly  diffolved,  the  ftatute  32  Hen.  VIII.  c.  34.  gives 
the  affignee  of  a  reverfion  (after  notice  of  fuch  affignmenf^) 


52  Hal.  on  F.  N.  B.  146, 
a  See  l)ook  II.  ch.  21. 
fe  See  book  JL  fh.  9. 


c  Bro.  Ahr,  i.  covenant.  3^  F.  N.  B. 
476. 

d  Co.  Litt.  215.  Moor.  876,  Cro. 
Jac,  1450 

the 
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the  fame  remedies  againfl  the  particular  tenant,  by  entry  or 
adion,  for  wafte  or  other  forfeitures,  non-payment  of  rent, 
and  non-performance  of  conditions,  covenants,  and  agree- 
ments, as  the  affignor  himfelf  might  have  had;  and  makes 
him  equally  liable,  on  the  other  hand,  for  ads  agreed  to  be 
performed  by  the  aCTignor,  except  in  the  cafe  of  warranty. 

3.  A  PROMISE  Is  In  the  nature  of  a  verbal  covenant,  and 
wants  nothing  but  the  folemnity  of  writing  and  fealin^  to 
make  itjabfolutely  the  fame.  If  therefore  it  be  to  do  any  ex- 
pliclt  aft,  it  is  an  exprefs  contrad,  as  much  as  any  covenant ; 
and  the  breach  of  It.  is  an  equal  Injury.  The  remedy  indeed 
is  not  exaftly  the  fame  :  fince,  Inltead  of  an  acSlion  of  cove- 
nant, there  only  lies  an  adion  upon  the  cafe,  for  what  is 
called  the  affumpfit  or  undertaking  of  the  defendant ;  the 
failure  of  performing  which  is  the  wrong  or  injury  done  to 
the  plaintiff,  the  damages  whereof  a  jury  are  to  eftimate  and 
fettle.  As  if  a  builder  promifes,  undertakes,  or  affumes  to 
Caius,  that  he  will  buiid  and  cover  his  houfe  within  a  time 
limited,  and  fails  to  do  it  -,  Caius  has  an  adion  on  the  cafe 
again  ft  the  builder,  for  this  breach  of  his  exprefs  promife, 
undertaking,  ox  ajfumpfit ;  and  (hall  recover  a  pecuniary  fa- 
tisfaaion  for  the  Injury  fudalned  by  fuch  delay.  So  alfo  in 
the  cafe  before-mentioned,  of  a  debt  by  fimple  contrad,  if  the 

debtor  promifes  to  pay  it  and  does  not,  this  breach  of  promlfe  [  irg  1 
entitles  the  creditor  to  his  a£tion  on  the  cafe,  inftead  of  being 
driven  to  an  adion  of  debt  ^  Thus  likewife  a  promlffory 
note,  or  note  of  hand  not  under  feal,  to  pay  money  at  a  day 
certain,  is  an  exprefs  ajfumpfit ;  and  the  payee  at  common 
law,  or  by  cuftom  and  ad  of  parliament  the  indorfee  ^,  may 
recover  the  value  of  the  note  in  damages,  if  it  remains  un- 
paid. Some  agreements  indeed,  though  never  fo  exprefsly 
made,  are  deemed  of  fo  important  a  nature,  that  they  ought 
not  to  reft  in  verbal  promife  only,  which  cannot  be  proved 
but  by  the  memory  (which  fometimes  will  induce  the  per* 
jury)  of  witneffes.     To  prevent  which,  the  ftatute  of  frauds 

^  4  Rep.  92,  '  Se«  book  IL  ch.  30. 
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and  perjuries,  29  Car.  II.  c.  3.  enafts,  that  in  the  five  follow- 
ing cafes  no  verbal  promife  Ihall  be  fufEcient  to  ground  an 
adlion  upon,  but  at  the  leaft  fome  note  or  memorafidum  of  it 
ihall  be  made  in  waiting,  and  figned  by  the  party  to  be 
charge'd  therewith:  1.  Where  an  executor  or  adminiftrator 
promifes  to  anfv/er  damages  out  of  his  own  eftate.  2.  Where 
a  man  undertakes  to  anfwer  for  the  debt,  default,  or  mifcar- 
riage  of  another.  3.  Where  any  agreement  is  made,  upon 
confideration  of  marriage.  4.  Where  any  contra£l  or  fale 
13  made  of  lands,  tenement?,  or  hereditaments,  or  any  interefl 
therein.  5.  And,  laftly,  where  there  is  any  agreement  that 
is  not  to-  be  performed  within  a  year  from  the  making  there- 
of.    In  all  thefe  cafes  a  mere  verbal  ajfuwpftt  is  void  (4). 


(4)  Thefe  provifions  in  the  ftatute  have  produced  many  deci- 
fions  both  in  the  courts  of  law  and  equity. 

It  is  determined,  that  if  two  perfons  go  to  a  fhop,  and  one 
orders  goods,  and  the  other  fays,  "  if  he  does  not  pay  I  will,  or  I 
<«  will  fee  you  paid,'^  he  is  not  bound  unlefs  his  engagement  i^ 
reduced  into  writing.  In  all  fuch  cafes  the  queftion  is,  who  is  the 
buyer,  or  to  whom  the  credit  is  given,  and  wdio  is  the  furety;  and 
that  queftion,  from  all  the  circumftances,  muft  be  afcertained  by 
the  jury:  for  if  the  perfon  for  whofe  ufe  the  goods  are  furnlfhed 
be  Hable  at  all,  any  promife  by  a  third  perfon  to  difcharge  the  debt 
muft  be  in  writing,  otherwife  it  is  void.  2  T.  R,  80.  i/.  BL  Rep. 
120.  I  BoJ,  158.  Mutual  promifes  to  marry  need  not  be  in 
writing,  but  the  ftatute  relates  only  to  agreements  made  in  confi- 
deration of  the  marriage.  A  leafe  not  exceeding  three  years  from 
the  making  thereof,  and  in  which  the  rent  ref^-rved  amounts  to 
two-thirds  of  the  improved  value,  is  good  without  waiting  ;  but 
all  other  parol  leafes  or  agreements  for  any  intereft  in  lands,  have 
the  effeft  of  eftates  at  w^iil  only.  BulL  N,  P.  279.  All  declara- 
tions of  trufts,  except  fuch  as  refult  by  imphcation  of  law,  muft  be 
made  in  writing.    29  Car,  If,  <r.  3.  y.  7.  ^  8. 

If  a  promife  depends  upon  a  contingency,  which  may  or  ma}'- 
not  fall  within  a  year,  it  is  not  within  the  ftatute;  as  a  promife 
to  pay  a  fum  of  money  upon  a  death  or  marriage,  or  upon  the  re- 
tun; 
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From  thefe  extrefs  contraas  the  tranfition  is  eafy  to  thofe 
that  are  only  impliedhy  law.     Which  are  fuch  as  reafon  and 


turn  of  a  fhip,  or  to  leave -a  legacy  by  will,  is  good  by  parol;  for 
inch  a  promife  may  by  poffibihty  be  performed  within  the  year. 
3  Burr,  1278.  I  6^^//^  280.  3  Salk,  9,  e>V.  But  even  a  written 
undertaking  to  pay  the  debt  of  another  is  void  unlefs  a  good 
conlideration  appears  in  the  writing,  and  the  confideration,  if  any, 
cannot  be  proved  by  parol  evidence,  5  Eaft,  10.  If  a  growing 
crop  IS  purchafed  without  writing,  the  agreement  before  part  ex- 
ecution may  be  put  an  end  to  by  parol  notice.     6  Eq/i.  602. 

In  the  firft  and  third  fedions  of  the  ftatute  of  frauds,  the  29, 
Car.  II.  c.  3.  the  contrafts  mufl  be  figned  by  the  party,  or  his 
agent  authorifed  by  ivritlng  ;  but  the  agreements  fpecified  in  the 
fourth  feaion  mufl  be  figned  by  the  party,  or  fome  by  him  law- 
fully authorifed  ;  and ^ the  words  by  writ'mg  are  there  omitted- 
And  lord  Redefdale  has  faid  upon  this,  that  at  all  times  (as  wel^ 
before  the  ad  as  fmce)  it  v/as  neceffary  to  have  an  authority  iu 
writing  for  creating  or  paffing  any  eftate  in  land  for  another,  it 
ivas  otherwife  as  to  contrads,  which  pafTcd  no  eftate.  Therefore 
an  agent  authorifed  by  parol  may  make  fuch  a  written  agreement 
for  his  principal,  as  will  be  fuihcient  for  a  court  of  equity  to  de- 
cree a  fpecific  performance  of.   Scho,  &  Lef.  22. 

With  regard  to  the  contrafts  for  goods  of  the  value  of  10/.  fee 

2  vol.  448.  n.  6.  &  7. 

But  a  court  of  equity  will  decree  a  fpecific  performance  of  a 
verbal  contrad,  when  it  is  confeifed  by  a  defendant  in  his  anfwer, 
or  w^hen  there  has  been  a  part  performance  of  it;  as  by  pay- 
ment of  part  of  the  confideration  money,  or  by  entering  and  ex- 
pending money  upon  the  eftate,  for  fuch  ads  preclude  the  party 
from  denying  the  exiftence  of  the  contrad,  and  prove  that  there 
can  be  no    fraud    or   perjury   in   obtaining  the    execution  of  it. 

3  Fe/Jun.  39.  378.  &  712.  But  Lord  Eldon  feems  to  think  that 
a  fpecific  performance  cannot  be  decreed,  if  the  defendant  in  his 
Anfwer  admits  a  parol  ag^xem.ent,  and  at  the  fame  time  infifts  upon 
the  benefit  of  the  ftatute.   6  Vef^jim.  37. 

If  one  party  only  figns  an  agreement,  he  is  bound  by  it  ;  and  if 
an  agreement  is  by  parol,  but  it  is  agreed  it  ftiali  be  reduced  into 
iYntmg,  and  this  is  prevented  by  the  fraud  of  one  of  the  parties, 

performance 
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juftlce  diSi'^tCy  and  which  therefore  the  law  prcfumes  that 
every  man  has  contrafted  to  perform  ;  and  upon  this  pre- 
fuinption  makes  him  aiifwerable  to  fuch  perfons  as  fufFcr 
by  his  non-performance* 

Of  this  nature  are,  firfl:,  fuch  as  are  neceflarily  implied  by 
the  fundamental  conilitution  of  government,  to  which  every 
man  is  a  contracting  party.     And  thus  it  is  that  every  perfon 
r  j5q  -|  is  bound  and  hath  virtually  agreed  to  pay  fuch  particular  funis 
of  money,  as  are  charged  on  him  by  the  fentence,  or  affeflcd 
by  the  interpretation,   of  the   law.     For  it  is  a  part  of  the 
original  contracl,  entered  into  by  all  mankind  who  partake 
the  benefits  of  fociety,  to  fubmit  in  all  points  to  the  muni- 
cipal conftitutions   and    local  ordinances   of  that    (tate,   of 
which  each  individual  is  a  member.     Whatever  therefore 
the  laws  order  anyone  to  pay,  that  becomes  inftantly  a  debt, 
which  he  hath  before-hand  contrafted  to  difcharge.     And 
this  implied  agreement  it  is,  that  gives  the  plaintiff  a  right  to 
jnftitute  a  fecond  aftion,  founded  merely  on  the  general  con* 
tract,  in  order  to  recover  fuch  damages,  or  fum  of  money,  as 
are  afTefled  by  the  jury  and  adjudged  by  the  court  to  be 
due  from  the  defendant  to  the  plaintiff  in  any  former  aflion- 
So  that  if  he  hath  once  obtained  a  judgment  againft  another 
for  a  certain  fum,  and  neglefts  to  take  out  execution  there- 
upon, he  may  afterwards  bring  an  action  of  debt  upon  this 
judgment^,  and   fhali  not  be  put  upon  the  proof  of  the  ori- 
ginal caufe  of  action  ;  but  upon  fliewing  the  judgment  once 
obtained,  ftili  in  full  force,  and  yet  unfatisfied,  the  law  im- 
rnediately  implies,  that  by  the  original  contra£l  of  fociety  the 
defendant  hath  contradted  a  debt,  and  is  bound  to  pay  it, 

2   I  Ko!'.  Abr.  600,  60 r. 


performance  of  it  will  be  decreed.    2  Bro.  564,  5,  6.   See  3  Wood. 
Le^,  Ivii.  and  FonhlanqtieTr.  of  Eq,  h.    I.  r.  3.  j\  8;  &  9,  where 

this  fubjed  is  fully  and  learnedly  difcufTed* 

This 


'f^.  9»  Wrongs.  i5q 

'Ills  method  feems  to  have  been  invcnte^l,  when  real  anions 
ere  more  in  ufe  than  at  prefent,  and  damages  were  permit- 
id  to  be  recovered  thereon  j  in  order  to  have  the  benefit  of  a 
rit  of  capias  to  take  the  defendant's  body  in  execution  for 
lofe  damages,  which  procefs  was  allowable  in  an  aftion  of 
^bt  (in  confequence  of  the  ftatute  25  EdM^  HI.  c.  17.)  but 
3t  in  an  adion  real.  Wherefore,  fince  the  difufe  of  thofe 
al  actions,  adlons  of  debt  upon  judgment  in  perfonal  fuits 
ive  been  pretty  much  difcountenanced  by  the  courts,  as 
^ing  generally  vexatious  and  oppreffive,  by  harafTmg  the  de- 
ndant  with  the  cods  of  two  anions  inftead  of  one. 

On  the  fame  principle  it  is,  (of  an  implied  original  con- 
aft  to  fubmit  to  the  rules  of  the  community  whereof  we 
■e  members,)  that  a  forfeiture  impofed  by  the  bye-laws  and 
-ivate  ordinances  of  a  corporation  upon  any  that  belong  to  [  i6x  ] 
le  body,  or  an  amercement  fet  in  a  court-leet  or  court-baron 
3on  any  of  the  fuitors  to  the  court  (for  other  wife  it  will  not 
I  binding  ^)  immediately  create  a  debt  in  the  eye  of  the  law: 
id  fuch  forfeiture  or  amercement,  if  unpaid,  work  an  injury 

the  party  or  parties  entitled  to  receive  it  ^  for  which  the 
medy  is  by  aftion  of  debt  \ 

The  fame  reafon  m^y  with  equal  juftice  be  applied  to  all 
mal  ftatutes,  that  is,  fuch  ads  of  parliament  whereby  a  for- 
iture  is  infliaed  for  tranfgreffing  the  provifions  therein 
laftcd.  The  party  ofFending  is  here  bound  by 'the  funda- 
ental  contraft  of  fociety  to  obey  the  direftions  of  the  le^ 
flature,  and  pay  the  forfeiture  incurred  to  fuch  perfons  as 
iC  law  requires.  The  ufual  application  of  this  forfeiture  Is 
ther  to  the  party  aggrieved,  or  elfe  to  any  of  the  king's  fub- 
as  in  general.  Of  the  former  fort  is  the  forfeiture  infliaed 
f  the  ftatute  of  Winchefter  ^  (explained  and  enforced  by 
veral  fubfequent  ftatutes  ^)  upon   the  hundred  wherein  a 

^  Law  o^wf^prius,  155.  1  ^7  Kliz.   c.  i^     29  Car.  IT,  c.  7. 

5  Rep  64.    Hob.  a79,  g  Geo.  II.  c.  16,     zz  Qto,  JL  c.  24. 

«  II  Ed\r.  I.  c,  I,  ■ 
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jnan  is  robbed,  which  is  meant  tc  oblige  the  hundredors  tc 
make  hue  and  cry  after  the  felon;  for,  if  they  take  him,  thej 
iland  excuf;i'd.  put  otherwife  the  party  robt3ed  is  entitled  tc 
profecute  them  by  a  fpecial  aftion  on  the  cafe,  for  damagei 
equivalent  to  his  lofs.  And  of  the  fame  nature  is  the  aftior 
given  by  ftatute  9  Geo.  I.  c.  az.  commonly  called  the  blacli 
a£l,  againfl  the  inhabitants  of  any  hundred,  in  order  to  mak( 
fati-sfaftion  in  damages  to  all  perfons  who  have  fufFered  bj 
the  offences  enumerated  and  made  felony  by  that  aft.  But 
more  ufually,  thefe  forfeitures  created  fey  Itatute  are  given  ai 
large,  to  any  common  informer;  or,  in  other  words,  to  anj 
fuch  perfon  or  perfons  as  will  fue  for  the  fame :  and  hence 
fuch  actions  are  CTuWtd.  popular  aftions,  becaufe  they  are  giver 
to  the  people  in  ger^eral^*.  Sometimes  one  part  is  given  tc 
the  king,  to  the  poor,  or  to  feme  public  ufe,  and  the  othei 
part  to  the  informer  or  profecutor;  and  then  the  fuit  is  called 
i.  ^62  ]  a  qui  tarn  aclion,  becaufe  it  is  brought  by  a  perfon  ^^  qUi 
^^  tarn  pro  domino  rege^  ^c.  qunm  pro  fe  ipfo  in  kac  parte  fequi' 
**  /^r.'*  If  the  king  therefore  himfelf  commences  this  fuit, 
he  fhall  have  the  whole  forfeiture  ^.  But  if  any  one  hath 
begun  a  qui  tan;^  ox  popular^  action,  no  other  perfon  can  pur- 
fue  it ;  and  the  verdl6l  paffed  upon  the  defendant  in  the  firft 
fuit  is  a  bar  to  all  others,  and  conclufive  even  to  the  king 
himfelf.  This  has  frequently  occafioned  offenders  to  procure 
their  own  friends  to  begin  a  fuit,  in  order  to  forePcall  and 
prevent  other  aftions  :  which  pra£lice  is  in  fom€  meafure 
prevented  by  a  ftatute  made  in  the  reign  of  a  very  fliarp- 
fighted  prince  in  penal  laws,  4  Hen.  VII.  c.  20.  which 
enafts,  that  no  recovery,  otherwife  than  by  verdift,  obtained 
by  collufion  in  an  aftion  popular,  lliall  be  a  bar  to  any  other 
aftion  profecuted  bona  fide,  A  provifion,  that  feems  bor- 
rowed from  the  rule  of  the  Roman  law,  that  if  a  perfon  was 
acquitted  of  any  accufation,  merely  by  the  prevarication  of 
the  accufer,  a  new  profecution  might  be  commenced  againfl 
him "". 

m  See  book  II.  ch.  29.  «>  ¥J,  47.  i5„  3. 
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A  SECOND  clafs  of  implied  coiltra£ls  are  fuch  as  do  not 
ife  from  the  exprefs  determination  of  any  courts  or  the  po- 
ive  dire£lion  of  any  flatute  3  but  from  natural  reafon,  and 
e  juft  conftruflion  of  law.  Whieh  clafs  extends  to  all 
efumptive  undertakhigs  or  ajfumpfits  ;  which  though  never 
;rhaps  adlually  made^  yet  conixantly  arifc  from  this  general 
iplication  and  intendment  of  the  courts  of  judicature,  that 
ery  man  hath  engaged  to  perform  what  his  duty  or  juftice 
quires.   Thus, 

1.  If  i  employ  a  perfon  to  tranfa6l  any  bufinefs  for  me^ 
•  perform  any  work,  the  law  implies  that  I  undertook  or 
fumed  to  pay  him  fo  much  as  his  labour  deferved.  And  if 
neglefb  to  make  him  amends,  he  has  a  remedy  for  this 
jury  by  brmging  his  afclion  on  the  cafe  upon  this  implied 
Tum^jlt ;  wherein  he  is  at  liberty  to  fugged  that  I  promifed 
)  pay  him  fo  much  as  he  reafonably  deferved,  and  then  to 

rer  that  his  trouble  was  really  worth  fuch  a  particular  fum,[   16^  "] 

hich  the  defendant  has  omitted  to  pay.     But  this  valuation 

f  his  trouble   is  fubmitted   to  the  determination  of  a  jury  ; 

ho  will   affefs   fuch    a  fum  in  damages  as  they  think  he 

;ally    merited.     This    is   called   an  ajfumpfit  on  a  quanttmi 

'■tTuk. 

2.  There  is  alfo  an  implied  ^/w^^^^/  on  a  quantum  va/eiaU 
diich  is  very  fimilar  to  the  former,  being  only  where  one 
ikes  up  goods  or  wares  of  a  tradefman,  without  exprefslv 
freeing  for  the  price.  There  the  law  concludes,  that  both 
arties  did  intentionally  agree,  that  the  real  value  of  the 
oods  fliould  be  paid ;  and  an  aftion  on  the  cafe  mav 
e  brought  accordingly,  if  the  vendee  refufes  to  pay  that 
alue, 

3.  A  THIRD  fpecles  of  ImpHed  affmnpfits  is  when  one  has 
ad  and  received  money  belonging  to  another,  without  any 
aluable  confideration  given  on  the  receiver's  part :  for  the 
iw  conftrues  this  to  be  money  had  and  received  for  the  ufe 

f  the  owner  only,  and  implies  that  the  perfon  fo  receiving    • 

promifed 
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promifed  artd  undertook  to  account  for  it  to  the  true  pro- 
prietor. And,  if  he  unjuftly  detains  it,  an  aflion  on  the 
cafe  lies  againft  him  for  the  breach  of  fuch  implied  promife 
and  undertaking ;  and  he  will  be  made  to  repay  the  owner 
in  damages,  equivalent  to  what  he  has  detained  in  violation  of 
fuch  his  promife.  This  is  a  very  extenfive  and  beneficial  re- 
medy, applicable  to  almoft  every  cafe  where  the  defendant 
has  received  money  which  ex  aequo  et  bono  he  ought  to  refund. 
It  lies  for  money  paid  by  miftake  or  on  a  confideration  which 
happens  to  fail,  or  through  impofition,  extortion,  or  oppref- 
fion,  or  where  any  undue  advantage  is  taken  of  the  plaintiff's 
fituatiori  p* 

4.  "Where  a  perfon  has  laid  out  and  expended  his  own 
money  for  the  ufe  of  another,  at  his  requeft,  the  law  implies 
a    promife   of  repayment,   and  an  a6lion   will  lie   on  this 

164  ]  5.  Likewise,  fifthly,  upon  a  ftated  account  between  two 
merchants,  or  other  perfons,  the  Jaw  implies  that  he  againft 
whom  the  balance  appears  has  engaged  to  pay  it  to  the  other; 
though  there  be  not  any  aftual  promife.  And  from  this 
implication  it  is  frequent  for  a£tions  on  the  cafe  to  be  brought, 
declaring  that  the  plaintiff  and  defendant  had  fettled  their 
accounts   together,  infmiul  cornputajfenty  (which  gives  name 

P  4  Burr.  1012.  «  C:irili.  445.     2  Keb.  99, 


(5)  If  a  furety  in  a  bond  pays  the  debt  of  the  pnncipal,  he 
may  recover  it  back  from  the  principal  in  an  adlion  of  affumpfity 
for  fo  much  money  paid  in  advance  to  his  ufe ;  yet  in  antient 
times  this  adlion  could  not  be  maintained;  and  it  is  faid,  that  the 
firfl  cafe  of  the  kind,  in  which  the  plaintiff  fucceeded,  was  tried 
tefore  the  late  Mr.  J.  Gould  at  Dorcheiler.  But  this  is  perfedly 
confident  with  the  equitable  principles  of  an  aJTiimpfit^    2  T,  R- 
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to  this  fpecies  of  ajfumpftt^)  and  that  the  defendant  engaged 
to  pay  the  plaintiff  the  balance,  but  has  fmce  neglefted  to 
d^o  it.  But  if  no  account  has  been  made  up,  then  the  legal 
remedy  is  by  bringing  a  writ  oi  account^  de  computo^ ;  com- 
manding the  defendant  to  render  a  juft  account  to  the  plaintiff, 
or  Giew  the  court  good  caufe  to  the  contrary.  In  this  aftion, 
if  the  plaintiff  fucceeds,  there  are  two  judgments  :  the  firll 
is,  that  the  defendant  do  account  (quod  computet)  before 
auditors  appointed  by  the  court ;  and,  when  fuch  account  is 
finifhed,  then  tlie  fecond  judgment  is,  that  he  do  pay  the 
plaintiff  fo  much  as  he  is  found  in  arrear.  This  acbion,  by 
the  old  common  law  %  lay  only  agalnil  the  parties  them- 
felves,  ':xx\A.  not  their  executors;  becaufe  matters  of  account 
reited  folely  in  their  own  knowledge.  But  this  defcft,  after 
many  fruitlefs  attempts  in  parliament,  was  at  lad  remedied 
by  (tatute  4  Ann.  c.  16.  which  gives  an  aftion  of  account 
againft  the  executors  and  admlniflrators.  But  however  it  is 
found  by  experience,  that  the  moft  ready  and  effedual  v/ay 
to  fettle  thefe  matters  of  account  is  by  bill  in  a  court  of 
equity,  where  a  difcovery  may  be  had  on  the  defendant's 
oath,  without  relying  merely  on  the  evidence  which  the  plain- 
tiff may  be  able  to  produce.  Wherefore  actions  of  account, 
to  compel  a  man  to  bring  in  and  fettle  his  accounts,  are  now 
very  feldom  ufed;  though,  when  an  account  is  once  dated, 
nothing  is  more  common  than  an  adlion  upon  the  Implied 
affumpfit  to  pay  the  balance. 

6.  THElaft  clafs  of  contracts,  implied  by  reafon  and  con-  [  1^5  J 
ftruftion  of  law,  arifes  upon  this  fuppofition,  that  every  one 
who  undertakes  any  office,  deployment,  truft,  or  duty,  con- 
tracts with  thofe  who  employ  or  entruft  him,  to  perform  it 
with  integrity,  diligence,  and  HcIlL  And,  if  by  his  want 
of  either  of  thofe  qualities  any  injury  accrues  to  individuals, 
they  have  therefore  their  remedy  In  damages  by  a  fpecial  ac- 
tion on  the  cafe.     A  few  inflances  will  fully  iiluflrate  this 

^-  F,  :n\B.  n6.  ^  Co.  Liir.  90. 

matter. 
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matter.  If  an  officer  of  the  public  is  guilty  of  neglefl:  of^ 
duty,  or  a  palpable  breach  of  it,  of  non-feafance  or  of  mif- 
feafance^  as,  if  the  ilieriff  does  not  execute  a  writ  fent  to 
him,  or  if  he  wilfully  makes  a  faife  return  thereof;  in  both 
thefe  cafes  the  party  aggrieved  (hall  have  an  a£lion  on  the  cafe^ 
for  damages  to  be  ailelTed  by  a  jury  ^.  If  a  flieriff  or  gaoler 
fuffers  a  prifoner,  who  is  taken  upon  mefne  procefs,  (that  is, 
during  the  pendency  of  a  fuit,)  to  efcape,  he  is  liable  to 
an  aftion  on  the  cafe'\  '  But  if,  after  judgment,  a  gaoler  or 
a  flierifF  permits  a  debtor  to  efcape,  who  is  charged  in  execu- 
tion for  a  certain  fum  ;  the  debt  immediately  becomes  his 
own,  and  he  is  compellable  by  a£lion  of  dek,  being  for  a 
fum  liquidated  and  afcertained,  to  fatisfy  the  creditor  his 
whole  demand  :  which  doarine  is  grpunded  ^^  on  the  equity 
of  the  ftatutesof  Weftm.  2.  13  Edw.  I.  c.  1 1.  and  i  Ric.  II, 
c.  12.  An  advocate  or  attorney  that  betray  the  caufe  of  their 
client,  or,  being  retained,  neglecl  to  appear  at  the  trial,  by 
which  th^  caufe  mii'carrles,  are  liable  to  an  adion  on  the 
cafe,  for  a  reparation  to  their  injured  client  ^  (6).  There  is  alfo 
in  law  always  an  impHed  contrail  with  a  conamon  inn-keeper, 
tofecure  his  gued's  goods  in  his  inn;  with  a  common  carrier^ 
or  bargemaller,  to  be  anfwerable  for  the  goods  he  carries  (7), 

'  Moor.  43  7.     ir  Rep.  99.  '^  ^"^-  ^^'"''  ^'  F''-^^'^-^^'^^-  ^S-    ^  J^^^-  3^^2. 

^  Cro.  Eliz.62S.     Comb.  69.         ^  Finch.  L.  i88. 


(6)  It  has  been  decided  at  n'lfi prlus,  that  no  aftion  can  be  main- 
tained  againft  an  advocate  for  ignorance,  mifcondua,  or  for  ne» 
gleaing  to  appear  at  the  trial,  by  which  the  caufe  has  mifcarried. 
The  cUent  mufl  rely  only  upon  his  advocate's  honour.  Peake  N.  P. 
96.  122.  But  in  fuch  cafes,  if  complaint  is  made  to  the  court  in 
which  the  advocate  pradifes,  it  can  cenfure  him,  order  him  to  pay 
the  coils,  or  perhaps  dilbarhim. 

(7)  In  the  cafe  of  Forwards.  Plttard,  I  T.  R.  27.  it  was  de- 
termined that  the  earner  was  hable  for  a  bfs  occafioned  by  a  fire, 
V^hich  the  jury  exprefsly  found  was  not  owing  to  any  neghgence 
on  the  part  of  the  carrier  ;  and  Lord  Mansfield  declared,  that,  "  by 
.^  the  cuftom  of  the  realm,  that  is,  by  the  commo.i  law,  a  carrier 
"  is  in  the  nature  of  an  infurer.  It  is  laid  down,  that  he  is  hable 
^'  for  every  accident,  except  by   the  ad  of  God  or  the  king'* 

•^  ^  «« enemies* 
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with  a  common  farrier,  that  he  fiioes  a  horfe  well,  without 
laming  him  3  with  a  common  taylor,  or  other  workman,  that 


*<  enemies.  Now  what  is  the  a^  of  God  >  I  confider  it  to  mean 
**  fomething  in  oppofition  to  the  aft  of  man,  for  eveiy  thing  is 
"  the  adl  of  God  that  happens  by  his  permiffion  ;  every  thino-, 
*'  by  his  knowledge.  But  to  prevent  htigation,  collullon,  aitd 
"  the  neceflity  of  going  into  circumilances  impoffible  to  be  un- 
"  ravelled,  the  law  prefumes  againft  the  carrier,  unlefs  he  Hiewii 
"  it  was  done  by  the  king's  enemies,  or  by  fuch  aft  as  could  not 
^'  happen  by  the  interventionof  man, as  ftorms,  lightning,  and  tern- 
*'  pells.  If  an  armed  force  come  to  rob  the  carrier  of  the  goods, 
*'  he  is  liable  ;  and  the  true  reafon  is,  for  fear  it  may  give'^room 
«  for  colhifion,  that  the  mailer  may  contrive  to  be  robbed  on 
*^  purpofe  and  Ihare  the  fpoil.'' 

The  fame  is  the  law  refpec^ing  carriers  on  navigable  rivers  or  the 
high  feasj  fubjed  to  rellriaions  by  two  ads  of  parliament.  The 
7  Geo.  II.  c.  15.  provides  that,  if  the  lofs  arifes  by  the  embezzle- 
ment or  difnonelly  of  the  mailer  or  any  of  the  mariners  in  the 
fhip,  the  owner  fhall  only  be  liable  to  the  amount  of  the  value  of 
the  fhip  and  freight,      i  T.  R.  18. 

The  26  Geo.  III.  c.  86.  llill  farther  provides,  that  the 
fhip^owmers  fhall  not  be  hable  for  a  lofs  occafioned  by-a  rob- 
bery or  embezzlement  committed  by  any  perfon  whatever 
without  their  privity  beyond  the  value  of  the  fnip  and  the 
Freight. 

And  it  exempts  them  from  all  habihty  to  anfwer  for  a  lofs  oc- 
:afioned  by  fire,  and  alfo  in  the  cafe  of  a  robbery  of  gold,  filver, 
matches,  and  precious  Hones,  unlefs  the  proprietor  declare  to  the 
nailer  or  fhip-owners  in  writing  the  nature  and  value  of  fuch  ar- 
;icles.  But  Hill  many  cafes  occur,  which  the  fhip-owners  think  [o 
lard  upon  them,  that  they  have  made  frequent  attempts,  but 
vithout  fuccefs,  to  prevail  on  the  legiHature  to  give  them  further 
'elief. 


The  rate  of  carnage  being  not  only  a  compenfation  for  labour 
ind  the  expence  incurred,  but  alfo  a  premium  of  infurance  for  the 
kfe  delivery  of  the  goods  entrulled  to  the  care  of  the  carrier,  he 
nay  therefore  make  a  fpecial  contrad,  by  giving  notice  that  he 
vill  not  be  anfwerable  for  money  or  other  valuable  articles  above 
I  certain  fum,  unlefs  they  are  entered  as  fuch,  and  he  is  paid  an 

V^^-  11^'  O  extraordinary 
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he  performs  his  bufmefs  in  a  workmanlike  manner:  in  which 
if  they  fail,  an  adion  on  the  cafe  Hes  to  recover  damages  for 
[  i66  ]  fuch  breach  of  their  general  undertaking  ^     But  if  I  employ 
a  perfon  to  tranfaft  any  of  thefe  concerns,  whofe   common 
profeffion  and  bufmefs  it  is  not,  the  law  implies  no  fuch  ge- 
«.rrt/ undertaking ;  but,  in  order  to  charge  him  with  damages, 
^        a  fpecial  agreement  is  required.     Alfo,  if  an  inn-keeper,  or 
other  viaualler,  hangs  out  a  fign  and  opens  his  houfe  for  tra^ 
vellers,  it  is  an  implied  engagement  to  enterfain  all  perfons 
who  travel  that  way ;  and   upon  this  univerfal  a/umpjt  an 
aaion  on  the  cafe  will  lie  againft  him  for  damages,  if  he 
without  good  reafon  refufes  to  admit  a  traveller  K     If  any 
one  cheats  me  with  falfe  cards  or  dice,  or  by  falfe  weights 
and  meafures,  or  by  felling  me  one  commodity  for  another, 
an  aaion  on  the  cafe  alfo  lies  againft  him  for  damages,  upon 
the  contraa  which  the  law  always  implies,  that  every  tranf- 
adion  is  fair  and  honsft^     In  contraas  likewife  for  fales, 
it  is  conftantly  under  Rood  that  the  feller  undertakes  that  the 

yuRep.  M-     «Saun<l.  3^4.  ■"   lo  Rep.  56. 

K  1  Ventr.  :;3;. 


extraordinary  fum  for  tht-  infurance.     But  the  carrier  muft  prove 
notice  of  this  to  the  owner  of  the  goods,  in  order  to  defend  him- 
felf  in  an  aftion,  by  proving  that  fuch  notice  was  ftuck  up  in  a 
confpicuous  part  of  the  oflice,  when  the  owner  brought  his  goods, 
or  that  it  was  advertifed  in  a  newfpaper,  which  he  was  accuftomed 
to  read;  and  lord  Ellenborough  has  exprelTed  ftrongly  his  difappro- 
bation  of  the  great  alterations  which  have  been  made  in  the  common 
law  obligation,  and  has  declared  that  in  every  cafe,  where  a  earner 
fets  up  a  fpecial  engagement  as  his  defence,  he  would  require  proof 
of  aaual  notice  to  the  owner  of  the  article.     And  the  courts  have 
d-cided,  that,  if  a  perfon  who  has  notice  that  the  carrier,  or 
proprietor  of  a  ftage-coach,  will  not  be  accountable  for  any  parcel 
of  more  than  5/.  value,  unlefs  entered  as  fuch,  the  owner  is  not 
entitled  to  recover  5/.  or  any  thing,  if  it  be  loft  ;  for  he  is  pre- 
i;luded  by  the  exprefs  terms  of  the  conlracl.     4  Burr.  2298. 
iBetuBl.  298.    4  .£«,//.  371. 

commodity 
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commodity  he  fells  is  his  own ;  and  if  it  proves  otherwife, 
an  aaion  on  the  cafe  lies  againfl  him,  to  exad  damages  for 
this  deceit.     In  contrads  for  provifions  it  is  always  implied 
that  they  are  wholefome ;  and,  if  they  be  nor,  the  fame  re- 
medy may  be  had.     Alfo  if  he,  that  felleth  any  thing,  doth 
upon  the  fale  warrant  it  to  be  good,  the  law  annexes  a  tacit 
contraa  to  this  warranty,  that  if  it  be  not  fo,  he  (hall  make 
compenfation  to  the  buyer:  elfe  it  is  an  injury  to  good  faith, 
for  which  an adion  on  the  cafe  will  lie  to  recover  damages^. 
The  warranty  muft  be  upo?i  the  fale, ^  for  if  it  be  made  after ^ 
and  not  at  the  time  of  the  fale,  it  is  a  void  warranty  ^ :  for  it  \l 
then  made  without  any  confideration ;  neither  does  the  buyer 
then  take  the  goods  upon  the  credit  of  the  vendor.     Alfo  the 
warranty  can  only  reach  to  things  in  being  at  the  time  of  the 
warranty  made,  and  not  to  things  in  futuro:  as,  that  a  horfe 
is  found  at  the  buying  of  him  ;  not  that  he  will  be  found  two 
years  hence  (8 ).    But  if  the  vendor  knew  the  goods  to  be  un- 
found,  and  hath   ufed  any  art  to  difguife  them  ^,  or  if  they  [  *i(5r  i 
are  in  any  fhape  different  from  what  he  reprefents  them  to 
be  to  the  buyer,  this  artifice  fhall  be  equivalent  to  an  exprefs 
warranty,  and  the  vendor  is  anfwerable   for  their  goodnefs. 
A  general  warranty  will  not  extend  to  guard  againit  defe£ls 
that  are  plainly  and  obvioufly  the  objeft  of  one's  fenfes,  as 
if  a  horfe  be  warranted  perfeft,  and  wants  either  a  tail  or  an 
ear,  unlefs   the  buyer  in  this  cafe  be  blind.     But  if  cloth  is 
warranted  to  be  of  fuch  a  length,  when  it  is  not,  there  an 
aftion  on  the  cafe  Hes  for  damages;  for  that  cannot  be  dif- 
cerned  by  fight,  but  only  by  a  collateral  proof,  the  meafuring 
it  ^     Alfo  if  a  horfe  is  warranted  found,  and  he  wants  the 

b  F.N.  B.  94.  d  2  Roll.  Rep.  5. 

c  Finch.  L.  189.  e  Fjnch.  L.  189. 


(8)  There  feems  to  be  no  reafon  or  principle,  why,  upon 
I  fufficient  confideration,  an  exprefs  warranty  that  a  horfe 
ihould  continue  found  for  two  years,  fhould  not  be  valid.  Lord 
^fansfield  declared^  in  a  cafe  in  which  the  fentence  in  the  text 
^as  cited,  «  there  is  no  doubt  but  you  may  warrant  a  future 
'^  event."    Doug.  707. 


O  %  fight 
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fight  of  an  eye,  though  this  feems  to  be  the  objeft  of  one's 
fenfes,  yet  as  the  difcernment  of  fuch  defefts  is  frequently 
matter  of  ftiill,  it  hath  been  held  that  an  ad  ion  on  the  cafe 
lieth,  to  recover  damages  for  this  impofition  ^ 

Besides  the  fpecial  aftion  on  the  cafe,  there  is  alfo  a  pe- 
culiar remedy,  intitled  an  aaion  of  deceit  s,  to  give  damages 
in  fome  particular  cafes  of  fraud-,  and  principally  where  oiie 
man  does  any  thing  in  the  name  of  another,  by  which  he  is 
deceived  or  injured  ^  as  if  one  brings  an  aaion  in  another's 
name,  and  then  fufFers  a  non-fuit,  whereby  the  plaintiff  be- 
comes liable  to  cofts  :  or  where  one  obtains  or  fufFers  a 
fraudulent  recovery  of  lands,  tenements,  or  chattels,  to  the 
prejudice  of  him  that  hath  right.     As  when  by  collufion  the 
attorney  of  the  tenant  makes  default  in  a  real  aftion,  or  where 
the  fherifF  returns  that  the  tenant  was  fummoned  when  he 
was  not  fo,  and  in  either  cafe  he  lofes  the  land,  the  writ  of 
deceit  lies  againft  the  demandant,  and  alfo  the  attorney  or  the 
fherifF  and  his  ofHcers;  to  annul  the  former  proceedings,  and 
recover  back  the  land  K     It  alfo  lies  in  the  cafes  of  warranty 
before-mentioned,    and  other  perfonal  Injuries   committed 
contrary  to  good  faith  and  honefty^.     But  an  aaion  ofi  the 
cafe,  for  damages,  in  nature  of  a  writ  of  deceit y  is  more  ufually 
r  *i66l  brought  upon  thefe  occafions  \     And  indeed  it  is  the  only  ^ 
'  remedy  for  a   lord  of  a  manor,  in  or  out  of  antient  de- 

mefne,  to  reverfe  a  fine  or  recovery  had  in  the  king's  courts 
of  lands  lying  within  his  jurifdiaion;  which  would  other- 
wife  be  thereby  turned  into  frank  fee.  And  this  may  be 
brought  by  the  lord  againil:  the  parties  and  cejluy  que  ufe  of 
fuch  fine  or  recovery  ;  and  thereby  he  fhall  obtain  judgment 
not  only  for  damages  (which  are  ufually  remitted)  but  alfa 
to  recover  his  court,  and  jurifdiaion  over  the  lands,  and  to- 
annul  the  former  proceedings  °. 

fSalk.6ii.  kF.N.B.  9S. 

8F.K.B.9  5.  '  Booth.  253.  Co.Entr,?. 

h   Law  of  nlftprius.  30.  ""  3  Lev,  419. 

i  Booth,  real    aa,ons,  251.  Raft.  "  Raft.  Entr.  100.  b.     3  T-ev.  415. 
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Thus  much  for  the  non- performance  of  contraas  exprefs 
or  implied  ;  which  includes  every  poflible  injury  to  what  is 
by  far  the  moft  confiderable  fpecies  of  perfonal  property ; 
^•/z.  that  which  confifts  in  aftion  merely,  and  not  in  poffeffion. 
Which  finiflies  our  inquiries  into  fuch  wrongs  as  may  bs 
offered  to  per/om/  property,  with  their  feveral  remedies  by 
fuit  or  aftion.  ' 
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CHAPTER  THE  TENTH. 

OE  INJURIES  TO   REAL  PROPERTY; 

AND     FIRST     OF    DISPOSSESSION,     OR 

OUSTER  OF  THE  FREEHOLD. 


I  COME  now  to  confider  fuch  injuries  as  affeft  that  fpe- 
cies  of  property  which  the  laws  of  England  have  deno- 
minated real;  as  being  of  a  more  fubftantial  and  perma- 
nent nature,  than  thofe  tranfitory  rights  of  which  perfonal 
chattels  are  the  objed. 

Real  injuries  then,  or  Injuries  affefting  real  rights,  are 
principally  fix:  i.  Ouaer ;  2.  Trefpafs -,  3.  Nufance  , 
4.  Wafte;   5.  Subtraftion  •,  6.  Difturbance. 

Ouster,  or  dlfpoffefTion,  is  a  wrong  or  injury  that  carries 
with  it  the  amotion  of  poflefTion :  for  thereby  the  wrong- 
doer gets  into  the  aftual  occupation  of  the  land  or  heredi- 
lament,  and  obliges  him  that  hath  a  right  to  feek  his  legal 
remedy ;  in  order  to  gain  poffeffion,  and  damages  for  the  in- 
jury fuftained.  And  fuch  oufter,  or  difpolTeflion,  may  either 
be  of  the  freehold ^  or  of  chattels  real.  Oufter  of  the  freehold 
is  efFefted  by  one  of  the  following  methods,  i.  Abatement  j 
2,  Intrufion;  3.  Dlfleifm;  4.  Difcontinuance ;  5.  Deforce- 
ment. All  of  which  in  their  order,  and  afterwards  their 
refpedlve  remedies,  will  be  confidered  in  the  prefent  chapter. 

I.  And,  firft,  an  abatement  is  where  a  pcrfon  dies  feifed  of 
an  inheritance,  and  before  the  heir  or  devlfee  enters,  a  ftranger 
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who  has  no  right  makes  entry,  and  gets  pofTeflion  of  the  free- 
hold :  this  entry  of  him  is  called  an  abatement,  and  he  him- 
feif  is  denominated  an  abator  ^.  It  is  to  be  obferved  that 
this  expreflion,  of  ahatmg^  which  is  derived  from  the  French, 
and  fignlfies  to  quafh,  beat  down, or  deftroy,  is  ufed  by  our 
law  in  three  fenfes.  The  firft,  which  feems  to  be  the  pri- 
mitive fenfe,  is  that  of  abating  or  beating  down  a  nufance, 
of  which  we  fpoke  in  the  beginning  of  this  book^;  and  iu 
a  like  fenfe  it  is  ufed  in  ftatute  Wellm.  i.  3  Edw.  I.  c.  17, 
where  mention  is  made  of  abating  a  caftle  or  fortrefs ;  in 
which  cafe  it  clearly  fignifiec  to  pull  it  down,  and  level  it 
with  the  ground.  The  fecond  fignification  of  abatement  is 
that  of  abating  a  writ  or  action,  of  which  we  (hall  fay  more 
hereafter  :  here  it  Is  taken  figuratively,  and  fignifies  the  over- 
throw or  defeating  of  fuch  writ,  by  fome  fatal  exception  to 
It.  The  laft  fpecies  of  abatement  Is  that  we  have  now  before 
us ;  which  is  alfo  a  figurative  exprefiion  to  denote  that  the 
rightful  pofleflion  or  freehold  of  the  heir  or  devlfee  is  over- 
thrown by  the  rude  intervention  of  a  ftranger. 

This  abatement  of  a  freehold  is  fomewhat  fimilar  to  an 
immediate  occupancy  in  a  ftate  of  nature,  which  is  efFefted 
by  taking  poffeffion  of  the  land  the  fame  inftant  that  the  prior 
occupant  by  his  death  relinquifhes  it.  But  this,  however 
agreeable  to  natural  juflice,  confidering  man  merely  as  an 
individual,  is  diametrically  oppofite  to  the  law  of  fociety,  and 
particularly  the  law  of  England:  which,  for  the  prefervation 
of  public  peace,  hath  prohibited  as  far  as  poffiblc  all  acqui- 
fitions  by  mere  occupancy  :  and  hath  direfled  that  lands,  on 
the  death  of  the  prefent  poffeffor,  fhould  immediately  veft 
either  in  fome  perfon,  exprefsly  named  and  appointed  by  the 
deceafed,  as  his  devifee ;  or,  on  default  of  fuch  appointment, 
in  fuch  of  his  next  relations  as  the  law  hath  feledled  and 
pointed  out  as  his  natural  reprefentative  or  heir.  Every 
entry  therefore  of  a  mere  ftranger  by  way  of  intervention 
between  the  anceftor  and  heir  or  perfon  next  entitled,  which 

^  Finch,  t.  195,  ^  pa^^e  5, 
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keeps  the  heir  or  devifee  out  of  pofleffion,  is  one  of  the 
higheft  injuries  to  the  right  of  real  property. 

2.  The  fecond  fpecles  of  injury  by  oufter,  or  amotion  of 
pofleffion  from  the  freehold,  is  by  intrujion  :  which  is  the 
entry  of  a  ftranger,  after  a  particular  eilate  of  freehold  is 
determined,  before  him  in  remainder  or  rcverfion.  And  it 
happens  where  a  tenant  for  term  of  life  dieth  felfed  of  certain 
lands  and  tenements,  and  a  ftranger  entereth  thereon,  after 
fuch  death  of  the  tenant,  and  before  any  entry  of  him  in  re- 
mainder or  reverfion^  This  entry  and  interpofition  of  the 
ftranger  difl-er  from  an  abatement  in  this  j  that  an  abatement 
is  always  to  the  prejudice  of  the  heir,  or  immediate  devifee  ; 
an  intrufion  is  always  to  the  prejudice  of  him  in  rem.ainder 
or  reverfion.  For  example  \  if  A  dies  feifed  of  lands  in  fee- 
ftmple,  and,  before  the  entry  of  B  his  heir,  C  enters  thereon, 
this  is  an  abatement ;  but  if  A  be  tenant  for  life,  with  re^ 
mainder  to  B  in  fee-fimple,  and,  after  the  death  of  A,  C 
enters,  this  is  an  intrufion.  Alfo  if  A  be  tenant  for  life  on 
leafe  from  B,  or  his  anceftors,  or  be  tenant  by  the  curtefy, 
or  In  dower,  the  reverfion  being  vefted  in  B ;  and  after  the 
death  of  A,  C  enters  and  keeps  B  out  of  pofleffion,  this  is 
likewifean  intrufion.  So  that  an  intrufion  is  always  Imme^ 
diately  confequent  upon  the  determination  of  a  particular 
eftate;  an  abatement  is  always  confequent  upon  the  defcent 
or  devife  of  an  eftate  in  fee-fimple.  And  in  either  cafe  the 
injury  is  equally  great  to  him  whofe  pofleffion  is  defeated  by 
this  unlawful  occupancy. 

3.  The  third  fpecies  of  injury  by  oufter,  or  privation  of 
the  freehold,  is  by  d'ljfelpi.  DiflTeifin  is  a  wrongful  putting 
out  of  him  that  is  feifed  of  the  freehold  ^.  The  two  former 
fpecies  of  injury  were  by  a  wrongful  entry  where  the  pofleffion 
was  vacant-,  but  this  is  an  attack  upon  him  who  is  in  aftuai 
pofl[effion,  and  turning  him  out  of  it,  Thofe  were  an  oufter 
from  a  freehold  in  law,  this  is  an  oufter  from  a  freehold  in 
deed.  Difleifinmaybe  efftfted  either  in  corporeal  inheritancess 

c  Co.  Liu.  277.  F.  K.  B.  203,  204.  d  Co.  Litt.  277. 
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or  incorporeal.  Diffeifm  of  things  corporeal,  as  of  houfes, 
lands,  ^c.  muft  be  hy  entry  and  adual  difpoiTcffion  of  the 
freehold^;  as  if  a  man  enters  either  by  force  or  fraud  into 
the  houfe  of  another,  and  turns,  or  at  lead  keeps,  him  or  his 
fervants  out  of  pofTeffion.  DiiTcifin  of  incorporeal  heredita- 
ments cannot  be  an  aftual  difpoffedion;  for  the  fubjecl  itfelf 
is  neither  capable  of  actual  bodily  poffeflion,  nor  difpoileffion; 
but  it  depends  on  their  refpeftive  natures,  and  various  kinds; 
being  in  general  nothing  more  than  a  diiturbance  of  the  owner 
in  the  means  of  coming  at,  or  enjoying  them.  With  regard 
to  freehold  rent  in  particular,  our  antient  law-books  *'  men- 
tion five  methods  of  working  a  difleifin  thereof:  i.  By  en- 
flofure;  where  the  tenant  fo  enclofeth  the  houfe  or  land,  that 
the  lord  cannot  come  todiftrein  thereon,  or  demand  it:  2.  By 
forejialler^  or  lying  in  wait ;  when  the  tenant  befetteth  the 
way  with  force  and  arms,  or  by  menaces  of  bodily  hurt  af- 
frights the  lefibr  from  coming  :  3.  By  refcous ;  that  is,  either 
by  violently  retaking  a  diftrefs  taken,  or  by  preventing  the 
lord  v/ith  force  and  arms  from  taking  any  at  all  :  4.  By  re-^ 
plevin ;  when  the  tenant  replevies  the  diftrefs  at  fuch  time 
when  his  rent  is  really  due:  5.  By  de^nal ;  which  is  when 
the  rent  being  lawfully  demanded  is  not  paid.  All,  or  any  of 
thefe  circumftances  amount  to  a  diffeifm  of  rent ;  that  is,  they 
wrongfully  put  the  owner  out  of  the  only  poffeffion,  of  which 
the  fubjea-matter  is  capable,  namely,  the  receipt  of  it.  But 
all  thefe  diffeifins,  of  hereditaments  incorporeal,  are  only  fo 
gt  the  eledion  and  choice  of  the  party  injured;  if,  for  the 
fake  of  more  eafily  trying  the  right,  he  is  pleafed  to  fuppofe 
himfelf  diffeifed  ^.  Otherwife,  as  there  can  be  no  aQual  dif- 
pofTeffion,  he  cannot  be  compulfively  diffeifed  of  any  incor- 
poreal hereditament. 

And  fo  too,  even  In  corporeal  hereditaments,  a  man  may 
frequently  fuppofe  himfelf  to  be  diffeifed,  when  he  is  not  fo 
in  faft,  for  the  fake  of  entitling  himfelf  to  the  more  eafy  and 
commodious  remedy  of  an  affife  of  novel  dijfeifini  (which  will 
be  explained  in  the  fequel  of  this  chapter,)   inftead  of  being 
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driven  to  tlie  more  tedious  procefs  of  a  writ  of  entry  -.  The 
true  injury  of  compuKive  diireirm  feems  to  be  that  of  difpof- 
fefTing  the  tenant,  and  fubftltutmg  onefelf  to  be  the  tenant  of 
the  lord  in  his  (lead ;  in  order  to  which  In  the  times  of  pure 
feodal  tenure  the  confent  or  connivance  of  the  lord,  who 
upon  every  defcent  or  alienation  perfonally  gave,  and  who 
therefore  alone  could  change,  the  feifni  or  inveftiture,  feems 
to  have  been  confidered  as  neceffiry.  But  when  in  procefs  of 
time  the  feodal  form  of  alienations  wore  off,  and  the  lord  was 
no  longer  the  Inilrumcnt  of  giving  aaual  feifm,  it  is  probable 
that  the  lord's  acceptance  of  rent  or  fervice,  from  him  who 
had  dlfpoff-fied  another,  might  conftltute  a  complete  difleifin. 
Afterwards,  no  regard  was  had  to  the  lord's  concurrence, 
but  the  difpoffeffor  himfelf  was  confidered  as  the  fole  difleifor 
and  this  wrong  was  then  allowed  to  be  remedied  by  entrj 
only,  without  any  form  of  law,  as  againft  the  diffeifor  him- 
felf ;  but  required  a  legal  procefs  againft  his  heir  or  alienee. 
And  when  the  remedy  by  affife  was  introduced  undei 
Henry  IL,  to  redrefs  fuch  difleifins  as  had  been  committee 
within  a  few  years  next  preceding,  the  facility  of  that^  re- 
medy induced  others,  who  were  wrongfully  kept  out  of  th( 
freehold,  to  feign  or  allow  themfelves  to  be  diffeifed,  merel) 
for  the  fake  of  the  remedy. 

These  three  fpecies  of  injury,  ahatemcni,  tntvujion,  anc 
dijfe'rfin^  are  fuch  wherein  the  entry  of  the  tenant  ah  initio^  ai 
well  as  the  continuance  of  his  poiTeffion  afterwards,  is  un- 
lawful.  But  the  two  remaining  fpecies  are  where  the  entn 
of  the  tenant  was  at  firft  lawful,  but  the  wrong  confifts  ii 
the  detahiing  of  pofleflion  afterwards. 

4.  Such  is,  fourthly,  the  injury  of  dlfccnUnuance ;  whici 
happens  v/hen  he  who  hath  an  eftate-tall,  maketh  a  large 
eftate  of  the  land  than  by  law  he  is  entitled  to  do  ^»:  in  whicl 
cafe  the  eftate  is  good,  fo  far  as  his  power  extends  who  mad* 
jt,  but  no  farther.  As  if  tenant  in  tail  makes  a  feofFmen 
in  fee-fimple,  or  for  the  life  of  the  feoflee,  or  in  tail;  al 

HUn-luyarv,  f.  7.     4  Burr.  no.  **  Fiac^**  ^  19©'.  . 

whiCi 


Ch.  10.  Wrongs.  17a 

which  are  beyond  his  power  to  make,  for  that  by  the  com- 
mon law  extends  no  farther  th.^n  to  make  a  leafe  for  his  own 
life  ;  in  fuch  cafe  the  entry  of  the  feoffee  islawfu!  during  the 
life  of  the  feoffor;  but  if  he  retains  the  pofle.flion  after  the 
death  of  the  feoffor,  it  is  an  injury,  which  is  termed  a  difcon- 
tinuance  ;  the  antient  legal  eiiate,  which  ought  to  have  fur- 
vived  to^the  heir  in  tail,  being  ^one,  or  at  leaft  fufpended, 
and  for  a  while  difcontinued.  For,  in  this  cafe,  on  the  death 
of  the  alienors,  neither  the  heir  in  tail,  nor  they  in  remainder 
or  reverfion  expeftant  on  the  determination  of  the  eftate-tail, 
can  enter  on  and  poifefs  the  lands  fo  alienated.  Alfo,  by  the 
common  law,  the  alienation  of  an  hufband  who  was  feifed  in 
the  right  of  his  wife,  worked  a  difcontinuance  of  the  wife's 
eflate:  till  the  ftatute  3:^  Hen.  Vllf.  c.  28.  provided,  that 
no  aft  by  the  hufband  alone  fhali  work  a  difcontinuance  of, 
or  prejudice,  the  inheritance  or  freehold  of  the  wife  ;  but 
that,  after  his  death,  fhe  or  her  heirs  m^ay  enter  on  the  lands 
In  queflion.  Formerly  alfo,  if  an  alienation  was  made  by  a 
fole  corporation,  as  a  biiliop  or  dean,  without  confent  of  the 
chapter,  this  was  a  difcontinuance  K  But  this  is  now  quite 
antiquated  by  the  difabiing  ftatutes  of  i  E!iz.  c.  19.  and 
13  EUz.  c.  10.  v/hich  declare  all  fuch  alienations  abfolutely 
void  ab  initio^  and  therefore  at  prefent  no  difcontinuance  can 
be  thereby  occafioned. 

5.  The  fifth  and  lad  fpecies  of  injuries  by  oufler  or  pri- 
ration  of  the  freehold,  where  the  entry  of  the  prefent  tenant 
or  poffeffor  was  originally  lawful,  but  his  detainer  is  now 
become  unlawful,  is  that  by  chforce?ncnt.  This,  in  it's  mod  ex* 
tenfive  fenfe,  is  nomen  general^Jfimu7n;  a  much  larger  and  more 
comprehenfive  expreffion  than  any  of  the  former:  it  then 
fignifying  the  holding;  of  any  lands  or  tenements  to  which 
another  perfon  hath  a  right  ^.  So  that  this  includes  as  w^ell  an 
abatement,  an  intrufion,  a  diffeifin,  or  a  difcontinuance,  as 
any  other  fpecies  of  wrong  whatfoever,  whereby  he  that  hath 
right  to  the  freehold  is  kept  out  of  poirdTion.  But,  as  contra- 
diftinguifhed  from  the  former,  it  is  only  fuch  a  detainer  of  the 
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freehold,  from  him  that  hath  the  right  of  property,  but  never 
had  any  poffeffion  under  that  right,  as  falls  within  none  of 
the  injuries  which  we  have  before  explained.  As  in  cafe 
where  a  lord  has  a  feignory,  and  lands  efcheat  to  him  prop- 
ter defectum  fanguJnisy  but  the  feifin  of  the  lands  is  withheld 
from  him:  here  the  injury  is  not  abatement y  for  the  right  veils 
not  in  the  lord  as  heir  or  devifee,  nor  is  it  intruftoriy  for  it  vefts 
not  in  him  who  hath  the  remainder  or  reverfion  \  nor  is  it  dtf- 
feiftny  for  the  lord  was  neverfeifed ;  nor  does  it  at  all  bear  the 
nature  of  any  fpecies  of  difcontlnuance ;  but,  being  neither  of 
thefe  fou  itis  therefore  a  deforcement  *.  If  a  man  marries  a 
woman,  and  during  the  coverture  is  feifed  of  lands,  and 
alienes,  and  dies;  is  diffeifed,  and  dies;  or  dies  in  poffeffion; 
and  the  alienee,  diffeifor,  or  heir,  enters  on  the  tenements 
and  doth  not  affign  the  widow  her  dower;  this  is  alfo  a  de- 
forcement to  the  widow,  by  withholding  lands  to  which  fhe 
hath  a  right  "^.  In  like  manner,  if  a  man  leafe  landsto  ano* 
ther  for  term  of  years,  or  for  the  life  of  a  third  perfon,  and 
the  term  expires  by  furrender,  efflux  of  time,  or  death  of  the 
cefluy  que  vie;  and  the  leffee  or  any  ftranger,  who  was  at  the 
expiration  of  the  term  in  poffeffion,  holds  over,  and  refufes 
to  deliver  the  poffeffion  to  him  in  remainder  or  reverfion,  this 
is  likewife  a  deforcement  °.  Deforcements  may  alfo  arife 
upon  the  breach  of  a  condition  in  law :  as  if  a  woman  gives 
lands  to  a  man  by  deed,  to  the  intent  that  he  marry  her,  and 
he  will  not  when  thereunto  required,  but  continues  to  hold 
the  lands:  this  is  fuch  a  fraud  on  the  man's  part,  that  the 
law  will  not  allow  it  to  deveft  the  woman's  right  of  poffeffion ; 
though,  his  entry  being  lawful,  it  does  devell  the  adual  pof- 
feffion, and  thereby  becomes  a  deforcement",  Dcforce- 
rnents  may  alfo  be  grounded  on  the  difability  of  the  party 
deforced:  as  if  an  infant  do  make  an  alienation  of  his  lands^ 
and  the  alienee  enters  and  keeps  poffeffion;  now,  as  the  alien- 
ation is  voidable,  this  poffeffion  is  againft  the  infant  (or,  in 
cafe  of  his  deceafe,  as  againft  his  heir)  is  after  avoidance 
wrongful,  and  therefore  a  deforcement  p.  The  fame  happens, 

1  F.I^.B.  14?,  203,6,7,     See  bock  II.  c.  9.  p.  151, 

^  lh'id,%.  147.  °  F.  N.B.  205. 

Xi  Finch,    L,  263.    F.  N.  B.   201.         ^  Finch.  L.  264    F.  N.  B.  192. 
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when  one  of  nonfane  memory  alienes  liis  lands  or  tenements, 
and  the  alienee  enters  and  holds  pofleffion,  this  may  alfo  be 
a  deforcement  "1.  Another  fpecies  of  deforcement  is,  where 
two  perfons  have  the  fame  title  to  land,  and  one  of  them  en«. 
ters  and  keeps  pofleffion  againft  the  other :  as  where  the  an- 
ceftor  dies  feifed  of  an  eftate  in  fee-fimple,  which  defcends 
to  two  fifters  as  coparceners,  and  one  of  them  enters  before 
the  other,  and  will  not  fufFer  her  fifter  to  enter  and  enjoy  her 
moiety;  this  is  alfo  a  deforcements  Deforcement  may  alfo 
be  grounded  on  the  non-performance  of  a  covenant  real:  as 
if  a  man,  feifed  of  lands,  covenants  to  convey  them  to  ano- 
ther, and  negle£ls  or  refufes  fo  to  do,  but  continues  poflef- 
fion againfl  him;  this  pofl^eflion,  being  wrongful,  is  a  de« 
forcement  ^ :  whence,  in  levying  a  fine  of  lands,  the  perfons 
againft  whom  the  fictitious  a£tion  is  brought  upon  a  fuppofed 
breach  of  covenant,  is  called  the  deforciant.  And,  laitly,  by 
w^ay  of  analogy,  keeping  a  man  by  any  means  out  of  a  free- 
hold ofl^ce  is  conftrued  to  be  a  deforcement ;  though,  being 
an  incorporeal  hereditament,  the  deforciant  has  no  corporeal 
pofleflTion.  So  that  whatever  injury  (withholding  the  pof- 
feflTion  of  a  freehold)  is  not  included  under  one  of  the  four 
former  heads,  is  comprized  under  this  of  deforcement. 

The  feveral  fpecies  and  degrees  of  injury  by  oiijler  being 
thus  afcertained  and  defined,  the  next  confideration  is  the 
remedy :  which  is,  univerfally,  the  rejlitutlon  of  delivery  of 
popffwn  to  the  right  owner  ;  and,  in  fome  cafe,  damages  alfo 
for  the  unjuft  amotion.  The  methods,  whereby  thefe  reme- 
dies, or  either  of  them,  may  be  obtained,  are  various. 

I.  The  firft  is  that  extrajudicial  and  fummary  one,  which 
we  flightly  touched  in  the  firft  chapter  of  the  prefent  book  ^ 
of  entry  by  the  legal  ov/ner,  when  another  perfon,  who  hath 
no  right,  hath  previoufly  taken  pofleffion  of  lands  or  tene- 
ments. In  this  cafe  the  party  entitled  may  make  a  formal, 
but  peaceable,  entry  thereon,  declaring  that  thereby  he  takes 
pofleffion*,  which  notorious  afl  of  owaerfliip  is  equivalenl  to 
a  feodal  inveftlture   by  the  lord  ^ :  or  he  may  enter  on  any 

1  Finch,  llml  F.  N.  B.  202.  t   See  pag.  5. 


r  Finch.  L.  293,  2^^.  F.  N.  B.  197.         v  Sce  book  II.  ch,  14.  pag.  200. 
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part  of  It  in  the  fame  county,  declaring  it  to  be  in  the  name 
of  the  whole  ^:  but  if  it  lies  in  different  counties  he  muft 
make  different  entries  y  for  the  notoriety  of  fuch  entry  or 
claim  to  the  pares  or  freeholders  of  Weftmorland,  is  not  any 
notoriety  to  ike  pares  or  freeholders  of  Suflex.  Alfo  if  there 
be  two  diflelfors,  the  party  diileifed  muft  make  his  entry  on 
iot/j;  or  if  crje  diflelfor  has  conveyed  the  lands  with  livery  to 
two  diftind  feoffees, '  entry  muft  be  made  on  both  ^;  for  as 
their  feifin  is  diftinft,  fo  alfo  muft  be  the  ad  which  devefts 
that  feifni.  If  the  claimant  be  deterred  from  entering  by  me- 
naces or  bpdily  fear,  he  may  make  claim,  as  near  to  the  eftate 
as  he  can,  wirh  the  like  forms  and  folemnities  :  which  claim 
is  in  force  for  only  a  year  and  a  day  ^.  And  this  claim,  ii 
It  be  repeated  once  in  the  fpace  of  every  year  and  day,  (which 
is  called  continual  claim,)  has  the  fame  effeft  with,  and  in  all 
refpeas  amounts  to,  a  legal  entry  ^  Such  an  entry  gives  a 
man  feifin  ^,  or  puts  into  immediate  pofft^iTion  him  that  hatli 
right  of  entry  on  the  eftaie,  and  thereby  makes  him  complete 
owner,  and  capable  of  conveying  it  from  himfelf  by  eithei 
defcent  or  purchafe. 

This  remedy  by  entry  takes  place  in  three  only  of  the  five 
fpecies  of  oufter,  viz,  abatement,  intiufion,  and  difTeifin  ^ 
for,  as  in  thefe  the  original  entry  of  the  wrongdoer  was  un- 
lawful,  they  may  therefore  be  remedied  by  the  mere  entry  o: 
him  who  hath  right.  But,  upon  a  difcontinuance  or  de- 
forcement, the  owner  of  the  eftate  cannot  enter,  but  is  driver 
to  his  aaion  :  for  herein  the  original  entry  being  lawful,  anc 
thereby  an  apparent  right  of  poileliion  being  gained,  the  la\^ 
will  not  fufler  that  right  to  be  overthrown  by  the  mere  ad  o] 
entry  of  the  claimant.  Yet  a  man  may  enter  ^  on  his  tenan 
by  fufferance:  for  fuch  tenant  hath  nc^^  freehold,  but  only  i 
bare  poiTeihon ;  which  may'  be  defeated^  like  a  tenancy  a- 
will,  by  the  mere  entry  of  the  owner.  But  if  the  ownei 
thinks  it  more  expedient  to  fuppofe  or  admit  ^  fuch  tenant  tc 

»Litt,§4r7.  ^-  ^^-^^  LitM5. 

w   C0.Litt.252.  *  i^'>'^"-«?7,  238. 

»  Liti.  §  422.  '■   ^ee  hook  I),  pav.  150, 

yi/;^'/.^^  419.  4:13'  '  Co,  Liu.  57. 
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have   gained  a  tortious  freehold,  he  is  then  remediable  by 
writ  of  entry,  ad  terminum  qui  praeteriii. 

On  the  other  hand,  in  cafe  of  abatement,  intrufion,  or  dlf- 
feifm,  where  entries  are  generally  lawful,  this  right  of  entry 
may  be  tolled j  that  is,  taken  away,  by  defcent.  Defcents, 
which  take  away  entries  ^,  are  when  any  one,  feifed  by  any 
meaas  whatfoever  of  the  inheritance  of  a  corporeal  heredi- 
tament, dies,  whereby  the  fame  defcends  to  his  heir :  in  this 
cafe,  however  feeble  the  right  of  the  anceftor  might  be,  the 
entry  of  any  other  perfon  who  claims  title  to  the  freehold  is 
taken  away ;  and  he  cannot  recover  poffefTion  againft  the  heir 
by  this  fummary  method,  but  is  driven  to  his  adion  to  gain 
a  legal  feifin  of  the  eftate.  And  this,  nrfi:^  bccaufe  the  heir 
comes  to  the  eftate  by  acl  of  law,  and  not  by  his  own  a£l ; 
tlie  law  therefore  protedls  his  title,  and  v/ill  not  fuffer  his 
poiTeffion  to  be  devefted,  till  the  claimant  hath  proved  a  better 
right.  Secondly,  becaufe  the  heir  may  not  fuddenly  know 
the  true  ftate  of  his  title :  and  therefore  the  law,  which  is 
ever  indulgent  to  heirs,  takes  away  the  entry  of  fuch  claimant 
as  negle£led  to  enter  on  the  anceftor,  who  w^s  well  able  to 
defend  his  title  ;  and  leaves  the  claimant  only  the  remedy  of 
an  aftion  againft  the  heir  ^  Thirdly,  this  was  admirably 
adapted  to  the  military  fpirit  of  the  feodal  tenures,  and  tended 
to  make  the  feudatory  bold  in  war;  fmce  his  children  could 
not,  by  any  mere  entry  of  another,  be  difpoffefled  of  the 
lands  whereof  he  died  feifed.  And,  laftly,  it  is  agreeable  to 
the  dictates  of  reafon  and  the  general  principles  of  law. 

For,  in  every  complete  title  ^  to  lands,  there  are  two 
things  neceffary ;  the  poiTeffion  or  feifm,  and  the  right  or 
property  therein  S:  or,  as  it  is  expreffed  in  Fleta,  juris  et 
feifmae  conjunBio  ^\  Now,  if  the  polTeirion  be  fevered  from 
the  property,  if  A  has  the  jus  proprietatis,  and  B  by  fome  un- 
lawful means  has  gained  poireffion  of  the  lands,  this  is  an 
injury  to  A ;  for  which  the  law  gives  a  remedy,  by  putting 

^   Uit.  %  385—413.  B  Mnror.  c.  2.  %  ij, 

'  Co.  Litt.  237.  ^L-,.c.xs.  ^5. 

^  i?ee  byuk  II.   ch.  13. 
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him  m  pofleffion,  but  does  it  by  difFercnt  means  accordinj 
to  the  circumftances  of  the  cafe.  Thus,  as  B,  who  was  him 
felf  the  wrongdoer,  and  hath  obtained  the  poffefTion  by  eithe 
fraud  or  force,  hath  only  a  bare  or  7iahdpoJJcJJton,  without  an; 
{hadow  of  right  5  A  therefore,  who  hath  both  the  right  o 
property  and  the  right  of  poirefTion,  may  put  an  end  to  hi 
title  at  once,  by  the  fummary  method  of  entry.  But,  if  1 
the  wrongdoer  dies  feifed  of  the  lands,  then  B's  heir  advance 
one  ftcp  farther  towards  a  good  title  :  he  hath  not  only  a  bar 
poffeflion,  but  alfo  an  apparent^///  poffejiouis,  or  right  of  poi 
feffion.  For  the  law  prefumes,  that  the  poflcflion,  which  i 
tranfmitted  from  the  anceftor  to  the  heir,  is  a  rightfi: 
poffeflion,  until  the  contrary  be  {hewn  :  and  therefore  th 
mere  entry  of  A  is  not  allowed  to  evift  the  heir  of  B;  buti 
is  driven  to  his  adion  at  law  to  remove  the  poiTcffion  of  th 
heir  though  his  entry  alone  would  have  difpoffeffed  the  an 
ceilor. 

So  that  in  general  it  appears,  that  no  man  can  recover  poi 
feflion  by  mere  entry  on  lands,  which  another  hath  by  defceni 
Yet  this  rule  hath  fome  exceptions  ^  wherein  thofe  reafon 
ceafe,  upon  which  the  general  dodrine  is  grounded-,  efpe 
cially  if  the  claimant  were  under  any  legal  difabilities,durin 
the  life  of  the  anceftor,  either  of  infancy,  coverture,  impri 
fonment,  infanity,  or  being  out  of  the  realm  :  in  all  whic 
cafes  there  is  no  negleft  or  laches  in  the  claimant,  and  ther^ 
fore  no  defcent  fliali  bar,  or  take  away  his  entry  '\  And  thi 
title  of  taking  av/ay  entries  by  defcent,  is  ftill  farther  nai 
rowed  by  the  ilatute  32  Hen.  VIII.  c.  33.  which  enads,  th: 
if  any  perfon  diffeifcs  or  turns  another  out  of  poffeffion,  n 
defcent  to  the  heir  of  the  diffeifor  (liall  take  away  the  entr 
of  him  that  has  a  right  to  the  land,  unlefs  the  diffeiffor  ha 
peaceable  poffeffion  five  years  next  after  the  diffeifin.  But  th 
ftatute  extendeth  not  to  any  feoffee  or  donee  of  the  diffeifoi 
mediate  or  immediate  ^ :  becaufe  fuch  a  one  by  the  genuin 
fjodal  conftitutions  always  came  into  the  tenure  folemni 

See  the  particular  cafes  mentioned     /art'  of  tenures, 
by  Littleton,  b.  3.  ch.  6.  the  principles  ^  Co.  Liu,  24^7, 

©f  whidi  are  well  explained  in  G'dbcrrs         ^  Ibid.  256. 
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and  with  the  lord's  concurrence,  by  adual  delivery  of  feifin, 
ihat  is,  open  and  public  inveftiture.  On  the  other  hand,  it  is 
cnaded  by  the  ftatute  of  limitations,  2i  Jac.  I.  c,  i6.  that 
no  entry  fliall  be  made  by  any  man  upon  lands,  unlefs  within 
twenty  years  after  his  right  ftall  accrue.  And  by  ftatute 
4  &  5  Ann.  c.  i6.  no  entry  fhall  be  of  force  to  fatlsfy  the 
faid  ftatute  of  limitations,  or  to  avoid  a  fine  levied  of  lands, 
unlefs  an  aaion  be  thereupon  commenced  within  one  year 
after,  and  profecuted  with  efFea. 

Upon  an  oufter,  by  the  difcontinuancc  of  tenant  in  tall, 
we  have  faid  that  no  remedy  by  mere  entry  is  allowed;  but 
that,  when  tenant  in  tail  alienes  the  lands  entailed,  this  takes 
away  the  entry  of  the  Iffue  In  tail,  and  drives  him  to  his  aftion 
at  law  to  recover  the  pofTeffion  ">.     For,  as  in  the  former 
cafes  the  law  will  not  fuppofe,  without  proof,  that  the  an- 
ceftor  of  him  In  polTeffion  acquired  the  eftate  by  wrong;  and 
therefore,  after  five  years  peaceable  pofleffion,  and  a  defcent 
caft,  will  not  fufFer  the  poffeffion  of  the  heir  to  be  difturbed 
by  mere  entry  without  adlon  ;  fo  here,  the  law  will  not  fup- 
pole  the  difcontinuor  to  have  aliened  the  eftate  without  power 
o  to  do,  and  therefore  leaves  the  heir  in  tail  to  his  adion  at 
law,  and  permits  not  his  entry  to  be  lawful.     Befides,  the 
alienee,  who  came  into  polTeffion  by  .  lawful  conveyance, 
wntch  was  at  leaft  good  for  the  life  of  the  alienor,  hath  not 
only  a  iare  polTeffion,  but  alfo  an  apparent  right  of  polTeffion- 
which  IS  not  allowed  to  be  devefted  by  the  mere  entry  of  the 
claimant,  but  continues  in  force  till  a  better  right  be  fliewn, 
and  recognized  by  a  legal  determination.     And  fomethin^ 
alfo  perhaps  in  framing  this  rule  of  law,  may  be  allowed  t! 
the  mchnation  of  the  courts  of  juftice,  to  go'  as  far  as  they 
could  m  making  eftates-tail  alienable,  by  declaring  fuch  alien- 
ations  to  be  voidable  only  and  not  abfolutely  void. 

In  cafe  of  deforcement  alfo,  where  the  deforciant  had 
wrongfully,  he  ftiU  continues  to  have  the  prefumptive^n;«. 
Vol.  III.  '"Co.tK3.5, 
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facie  evidence  of  right  \  that  is,  poflcffion  lawfully  gained 
Which  poffefiion  fhall  not  be  overturned  by  the  mere  entrj 
of  another-,  but  only  by  the  demandant's  (hewing  a  bettei 
right  in  a  courfe  of  law. 

This  remedy  by  entry  mud  be  purfued,  according  to  fta- 
tute  5  Ric.  II.  ft.  1-  c.  8.  in  a  peaceable  and  eafy  manner 
and  not  with  force  or  ftrong  hand.  For,  if  one  turns  o' 
keeps  another  out  of  pofreffion  forcibly,  this  is  an  injury  o 
both  a  civil  and  a  criminal  nature.  The  civil  is  remediec 
by  immediate  reftitution;  which  puts  the  antient  pofleflbr;; 
Jatu  quo:  the  criminal  injury,  or  public  wrong,  by  bread 
of  the  king's  peace,  is  puniftied  by  fine  to  the  king.  For  b^ 
the  ftatute  8  Hen.  VI.  c.  9.  upon  complaint  made  to  an] 
juftice  of  the  peace,  of  a  forcible  entry,  with  ftrong  hand,  01 
lands  or  tenements-,  or  a  forcible  detainer  after  a  peaceabl< 
entry i  he  fhall  try  the  truth  of  the  complaint  by  jury,  and 
upon  force  found,  ftiall  reftore  the  poffeflion  to  the  party  f( 
put  out:  and  in  fuch  cafe,  or  if  any  alienation  be  madie  t( 
defraud  the  pofTeffor  of  his  right,  (which  is  likcwife  declarec 
to  be  abfolutely  void,)  the  offender  ftiall  forfeit,  for  rhe  fore* 
found,  treble  damages  to  the  party  grieved,  and  make  fin< 
and  ranfom  to  the  king.  But  this  does  not  extend  to  fuch  a 
endeavour  to  keep  poffeflion  manu  fort'i^  after  three  year 
peaceable  enjoyment  of  either  themfelves,  their  anceftors,  o 
thofe  under  whom  they  claim;  by  a  fubfequent  claufe  of  th 
fame  ftatute,  enforced  by  ftatute  31  Eliz.  c.  ix. 

II.  Thus  far  of  remedies,  where  the  tenant  or  occupier  o 
the  land  hath  gained  only  a  viere  pojpjfton,  and  no  apparen 
fhadow  of  right.  Next  follow  another  clafs,  which  are  i: 
ufe  where  the  title  of  the  tenant  or  occupier  is  advanced  on 
ftep  nearer  to  perfeAion  •,  fo  that  he  hath  in  him  not  only 
bare  polTeffion,  which  may  be  deftroyed  by  a  bare  entry,  bu 
alfo  an  apparent  right  of  poffeffmiy  which  cannot  be  remove^ 
biit  by  orderly  courfe  of  law  \  in  the  procefs  of  which  it  mul 
fee  li:.e^va  that  ibough  he  hath  at  prefent  poffcfiion  and  there 
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fore  hath  the  prefumptive  right,  yet  thete  Is  a  right  of  pof- 
leffion,  fuperior  to  his  refiding  in  him  who  brings  the  aaion. 

TrtEsE  remedies  are  either  by  a  liirk  of  entry,  of  an  oM-  • 
which  are  aaioris  merely  pof.fory ;  ferving  oiily  fo  regain 
that  poffeffion,  whereof  the  demandant    (that  is,  he  whd 
fues  for  the  land)  or  his  anceftors  have  been  unjuftly  de- 
prived by  the  tenant  or  pofTeflbx  of  the  freehold,  or  thofe 
tinder  whom  he  claims.    They  decide  nothing  with  refpe£l 
to  the  rigk  of  property:  only  reftoring  the  demandaftt  to  that 
ftate  or  fituation,  in  which  he  was  (or  by  law  ought  to  have 
been)  oefore  the  difpofleffion  committed.     But  this  x<.ithouf 
any  prejudice  to  the  right  of  owner fhip :  for,  if  the  difpoffef. 
lor  has  any  legal  claim,  he  may  afterwards  exert  it,  notwith- 
ftandmg  a  recovery  agalnft  him   in  thefe  pofleflbry  adions; 
Only  the  law  will  not  fuffer  him  to  be  his  own  judge,  and 
cither  take  or  maintain  poflemon  of  the  lands,  until  he  hath 
recovered  them  by  legal  means  «:  rather  prefuminjr  the  right 
to  have  accompanied  the  antient  feifin,  than  to  rcfide  in  one 
who  had  no  fuch  evidence  in  his  favour. 

I.  The  firft  of  thefe  pofleiTory  remedies  is  by  amV  ofentrs  - 
^hich  >s  that  which  difproves  the  title  of  the  tenant  or  pot 
feflor,  by  fhewing  the  unlawful  means  by  which  he  entered 
or  ccntmues  pofTefllon  \     The  writ  is  direfted  to  the  fherifF 
tequirmg  him  to  «  command  the  tenant  of  the  land  that  he* 
'  render  (m  Latin,  praecipe  quod  reddat)  to  the  demandant 
the  land  m  qucftion,  which  he  claims  to  be  his  right  and 
«  inheritance  j  and  into  which,  as  he  faith,  the  faid  tenant 
had  not  entry  bur  by  (or  after)  a  diffeifm,  intrufion,  or  the 
like,  made  to  the  faid  demandant,  within  the  time  limited 
«  by  law  for  fuch  adions:  or  that  upon  refufal  he  do  ap- 
pear  m  court  on  fuch  a  day,  to  (hew  wherefore  he  hath 

Lr  Tl"  n'"  .  ^^'  "  '^'  °"Sinal  procefs,  the  praecipl 
upon  wh.ch  all  the  reft  of  the  fuit  is  grounded,  wherein 
It  appears,  that  the   tenant  is  required,  either  to  deliver 

^^IX^'^  'Se.voUl.app.n4No.V.V. 
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feifin  of  the  lands,  or  to  fhew  caufe  wliy  he  will  not.  Thia 
eaufe  may  be  either  a  denial  of  the  fad,  of  having  entered  by 
or  under  fuch  means  as  are  fuggefted,  or  a  juftlficatlon  of  his 
entry  by  reafon  of  title  in  hlmfclf  or  in  thofe  under  whom  he 
makes  claim:  whereupon  the  pofielhon  of  the  land  is  award- 
ed to  him  who  produces  the  cleareft  right  to  poffefs  it. 

In  our  antlent  books  we  find  frequent  mention  of  the  de^ 

grees  within  which  writs  of  entry  are  brought.     If  they  b( 

brought  againft  the  party  himfelf  that  did  the  wrong,  thei 

they  only  charge  the  tenant  hlmfclf  with  the  injury ^^  "  noi 

"  habuit  ingrejfum  m ft  per  intruftonem  quam  tpje  fecit :'      Bu 

if  the  intruder,  dlffeifor,  or  the  like,  has  made  any  alienatioi 

of  the  land  to  a  third  perfon,  or  it  has  defcended  to  his  hen 

that  circumftance  mull  be  alleged  in  the  writ,  for  the  aaio: 

muft  always  be  brought  againft  the  tenant  of  the  land  •,  an 

the  defea  of  his  pofleffory  title,  whether  arifing  from  hi 

own  wrong  or  that  of  thofe  under  whom  he  claims,  mu; 

be  fet  forth.     One  fuch  alienation   or  defcent  makes  tli 

firft  ^  degree,  which  is  called  the  per,  becaufe  then  the  fori 

of  a  writ  of  entry  is  this  •,  that  the  tenant  had  not  entr; 

but  hj  the  original  wrongdoer,   who  alienated  the  land,  ( 

from  whom  it  defcended,  to  him:  "  non  habuit  wgrejTui. 

«  mji  per  Guilidmum,  qui  fe   in  illud  intruftt,  et  illud  tener. 

<«  ditr^ifit'''     A  fecond  alienation  or  defcent  makes  anoth 

degree  called  the  per  and  cui ;  becaufe  the  form  of  a  writ 

entry,  in  that  cafe,  is,  that  the  tenant  had  not  entry,  b 

by  or  under  a  prior  alienee,  to  whom  the  intruder  demif 

It ;  "  non  habuit  ingrejjum,  n'lfi  per  Ricarduw,  cui  Guilielm 

«  illud  dimt/Jt,  quife  in  illud  intrufit\''     Thefe  degrees  th 

ftate  the  original  wrong,  and  the  title  of  the  tenant  wl 

claims  under  fuch  wrong.     If  more  than  two  degrees  (tl: 

is,  two  alienations  or  defcents)  were  paft,  there  lay  no  w 

of  entry  at  the  common  law.  For,  as  it  was  provided,  for  t 

<J  Finch,  L.  262.     Booth  indeed   (of  i\\t  per  and  cu'u     But  the  differcnc 

r<;al  anions.  172.)  m.ikes  the  firft  degree  immaterial, 

to  confift  in  ihe  Original  wrong  done,  ^  Booth.  181. 

?^«  fecond  in  i\i^ per,  and  the  third  in  *  Finthe  L.  263.    F.  N.  B.  203,  2 

cjuictn 
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quietnefs  of  men's  inheritances,  that  no  one,  even  though 
he  had  the  true  right  of  pofleffion,  fliould   enter  upon  him 
who  had  the  apparent  right  by  defcent  or  otherwife,  but  he 
was  driven   to   his  writ  of  entry  to  gain  poffeffion;  fo,  after 
more  than  two  defcents  or  two  conveyances  were  pafled,  the 
demandant,  even  though  he  had  the  right  both  of  pofleffion 
and  property,  was  not  allowed  this  pofefory  aftlon  ;  but  was 
driven  to  his  %urit  of  right,  a  long  and  final  remedy,  to  punifli 
his  neglea  in  not  fooner  putting  In  his  claim,  while  the  de- 
grees  fubfifted,  and  for  the  ending  of  fuits,  and  quieting  of 
all    controverfies  ^      But    by    the     ftatute    of   Marlbridge, 
52  Hen.  III.  c.  30.  it  was  provided,  that  when  the  number 
of  alienations  or  defcents  exceeded  the  ufual  degrees,  a  new 
writ  fliould  be  allov/ed  without  any  mention  of  degrees  at  all 
And  accordingly  a  new  writ  has  been  framed,  called  a  writ 
pf  entry  in  the  pofi,  which  only  alleges  the  injury  of  the 
wrongdoer,  without  deducing  all  the  Intermediate  title  from 
him  to  the  tenant:  ftating  it  in  this  manner;  that  the  te- 
nant had  not  entry  unlefs  after,  or  fubfequent  to,  the  oufter 
or  injury    done  by  the  original    difpofieflbr ;    '^  mn  hahiU 
'^ingrejfum   nfi    poft    intrufwnem    qtiam    Guilielmus  in    illud 
'' fecit ;'' TinA  rightly  concluding,  that  if  the  original  title  was 
wrongful,  all  claims  derived  from  thence  muft  participate  of 
the  fame  wrong.     Upon  the  latter  of  thefe  writs  it  is  (the 
writ  of  entry  fur  difeifn  in  the  pofj  that  tlie  form  of  our 
fommon  recoveries  of  landed  eftates  ^  is  ufually  grounded ; 
which,  we  may  remember,  were  obferved  in  the'preceding 
volume  «  to  be  fiaitious  aaions  brought  againft  the  tenant 
of  the  freehold   (ufually  called  the  tenant  to  the  praecipe,  or 
writ  pf  entry)  in  whigh  by  collufion  the  demandant  recovery 
^heland. 

This  remedial  inftrument,  of  writ  of  entry,  is  applicable 
to  all  the  cafes  of  oufter  before-mentioned,  except  that  of  dif- 
continuance  by  tenant  in  tail,  and  fome  peculiar  fpecies  of 
deforcements.  Such  is  that  of  deforcement  of  dower,  by  not 
affigning  any  dower  to  the  widow  within  the  time  limited  by 

y  See  book  II,  append.  N'  V. 
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law;  for  which  fue  has  her  remedy  by  writ  of  dower  und$ 

nihil  habet^.     But  if  (he  be  deforced  of  part  only  of  her 

dower,  (he  cannot  then  fay  that  nihil  hcihet;  and  therefore  Ihe 

piay  have  recourfe  to  another  adion,  by  writ  of  right  o) 

dqwer:  which  is  a  more  general  remedy,  extending  either  tc 

part  or  the  whole-,  and  is  (with  regard  to  her  claim)  of  the 

fame  nature  as  the  grand  writ  of  right,  whereof  w:  aval 

prefently  fpeak,  is  with  regard  to  claims  in  fee-fimplc^.    Oi 

the  other  hand,   if  the  heir  (being  within  age)  or  his  guar 

dian,  affign  her  more  than  (he  ought  to  have,  they  may  b 

remedied  by  ^  writ  of  adrneafurement  of  dower  v.     But  m  ge 

neral  the  writ  of  entry  is  the  univerfal  remedy  to  recover  poi 

feffion,  when  wrongfully  wltliheld  from  the  owner.    It  wer 

therefore  endlefs  to  recount  all  the  feveral  dlvlfions  of  writs  c 

entry,  which  the  different  circumftances  of  the  refpedive  d^ 

mandants  may  require,  and  which  are  furniflied  by  the  law 

of  England  z:  being  plainly  and  clearly  chalked  out  in  the 

moft  antient  and  highly  venerable  colledion  of  legal  formi 

the  regi/lrum  omnium  Irevium,  or  regifler  of  fuch  writs  as  at 

fuable  out  of  th«^  king's  courts,  upon  which  Fitzherbert 

natura  brevitim  is  a  comment-,  and  in  which  every  man  wh 

w  F.  N.  B.  147.  aliened  her  eftate.    4.  The  writ  axL  coi 

X  Rid,  1 5!         "  '^^'^"'^"^  ^^^^  •'  ^^^''^'  ^^^  •>'  ^^^  ^^^  ^""^^ 

7  F,  N.  li.   148.      Finch.  L.  314.  fioner,  after  the  alienation  and  death 

Stat.  Weftm.2.  13  Edw.  I.  c.  7«  the  particula;  tenant  for  life.     5.  T 

z  SeeBraaon,  Z.4.  tr,  7-  c.  C.  §  4.  ^^■nts  mcaJuprovifo^iidi?ico7ifim7licaJ 

Britten,  c.   114.  fol.   264.     The  moft  flbU.  205,  206.)  which  lay  not  a(i  co 

ufual  were,  l.  The  writs  of  entry  fur  miaiem  /^-^emjbutare-ivcnby  ftat.Gh 

dmjin^^ndoivitrufion:  (F.^.B.W.  6  Edw.  I.  c.  7.  and  Weftm.  2.  13  Et 

203.)    which   are   brought    10    remedy  I.  c.  24.  for  the  reverfioner  after  t 

cither  of  thofefpecies  of  oufter.    2.  The  alienation,  but  during   the  life,  cJf  t 

writs  oidumfidt  infra  aetaiem,  and  dum  tenant  in  dower  or  other  tenant  for .11 

Juit  non  compos  mentis :  Clhid.  1 92 .  202 .)  C.  The  writ  ad  tcrminum  qui,  pradcri 

whichl-eforaperibnoffuUage,  or  one  f^ZiU   201.)   for  the  reverlioner,  wV 

who  hath  recovered  his  underftanding,  the  poffeffion  is  withheld    by  the  lei 

after  having  (when  under  age  or  inlane)  or  a  ftranger,  after  the  determination 

aliened  his  lands;    or    for  the  heirs  of  a  leafe  for  years.     7-  The    writ  ca; 

iuch  alienor.     S.  The  writs  of  cui  in  Tnatrijtionii    praehadu:     fiUd,    20 

Vita/^ndcuiantedivortiim.:  Clbid.  193,  for  a    woman    who    giveth    land    t( 

204.)   for  a  woman,  when   a  widow  or  man    in    fee  or  for  life,    to  the  in' 

divorced,  whofe  hufband  during  the  co-  that  he  may  marry   her,    and  he  d 

ven^are  Ccni  in  vitafm,  vel  ad  cute  di-  not.     And  the  lik«  io  cafe  of  other 

vorthim,  ipja  cmtradicerc  7io?ipotuiO\\iiih  forcenietUg> 
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is  injured  \vill  be  fure  to  find  a  method  of  relief,  exaftly 
adapted  to  his  own  cafe,  defcribed  in  the  compafs  of  a  few 
lines,  and  yet  without  the  omiffion  of  ^ny  material  circum- 
fiance.  So  that  the  wife  and  equitable  proyifion  of  the  fta- 
tute  Weftm.  2.  13  Edw.  L  c.  24.  for  framing  new  writs 
when  wanted,  is  almoft  rendered  ufelefs  by  the  very  great 
perfect  Ion  of  the  antient  forms.  And  indeed  I  know  not 
whether  it  is  a  greater  credit  to  our  laws,  to  have  fuch  a 
provifion  contained  in  them,  or  not  to  have  occafion,  or  at 
leaft  very  rarely,  to  ufe  it. 

Ik  the  times  of  our  Saxon  anceftors,  the  right  of  poflef- 
(ion  feems  only  to  have  been  recoverable  by  writ  of  entry*, 
which  was  then  ufually  brought  in  the  county  court.  And 
it  is  to  be  obferved,  that  the  proceedings  in  thefe  a£lions 
were  not  then  fo  tedious,  when  the  courts  were  held,  and 
procefs  iflued  from  and  was  returnable  therein  at  the  end  of 
every  three  weeks,  as  they  became  after  the  conqueft,  when 
all  caufes  were  drawn  into  the  king^s  courts,  and  procefs 
iflued  only  from  term  to  term;  which  was  found  exceeding 
dilatory,  being  at  leaft  four  times  as  flow  as  the  other.  And 
hence  a  new  remedy  was  invented  in  many  cafes,  to  dojuf- 
tice  to  the  people,  and  to  determine  the  poiTeffion  In  the  pro- 
per counties,  and  yet  by  the  king's  judges.  This  was  the 
remedy  by  ajfife^  which  is  called  by  ftatute  Weftm.  2. 
13  Edw.  I.  c.  24.  fejlinum  remediumj  in  comparifon  with 
that  by  a  writ  of  entry;  it  not  admitting  of  many  dilatory 
pleas  and  proceedings,  to  which  oth^r  real  aftions  arc  fub- 
jea^ 

^.  The  writ  of  ajife  is  faid  to  have  been  invented  by 
Glanvil,  chief  juftice  to  Henry  the  feccnd*;  and,  if  fo,  it 
feems  to  owe  it's  introdudlion  to  the  parliament  held  at 
Northampton,  in  the  twenty-fecond  year  of  that  prince's 
reign  •,  when  juftices  in  eyre  were  appointed  to  go  round  the 
kingdom  in  order  to  take  thefe  aflifes :  and  the  afiifes  them- 
jfelves  (particularly  thofe  of  ;?wr/  d'ancejlor  an.d  novel  dijjilftn ) 
^  G lib.  Ten.  4ju  *  Muryr^  c.  a,  |  25. 
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were  clearly  pointed  out  and  defcribed  ^.  As  a  writ  of  cntr^ 
is  a  real  aftion,  which  difproves  the  title  of  the  tenant  b] 
{hewing  the  unlawful  commencement  of  his  pofleflion  \  fo  ai 
affife  is  a  real  a£lion,  which  ^r^wj  the  title  of  the  demandan 
inerely  by  fhewing  his,  or  his  anceflor's,  poflefTion  *^ :  am 
thefe  two  remedies  are  in  all  other  refpefls  fo  totally  alike 
that  a  judgment  or  recovery  in  one  is  a  bar  againft  the  other 
fo  that  when  a  man's  pofleffion  is  once  eftablifhed  by  eithe 
of  thefe  pofleflbry  aftions,  it  can  never  be  difturbed  by  th< 
fame  antagonift  in  any  other  of  them.  The  word  ajfife  i 
derived  by  fir  Edward  Coke  ^  from  the  Latin  ajftdcoy  to  fi 
together  j  and  it  fignifies,  originally,  the  jury  who  try  th^ 
caufe,  iand  fit  together  for  that  purpofe.  By  a  figure  it  i 
now  made  to  fignify  the  court  or  jurifdi£tion,  which  fum 
mons  this  jury  together  by  a  commiflion  of  aflife,  or  ad  ajjija 
capiendas ;  and  hence  the  judicial  afl!emblies  held  by  th 
king's  commiflion  in  every  county,  as  well  to  take  thefe  writ 
of  aiTife,  as  to  try  caufes  at  nifi  priusy  are  termed  in  commoi 
fpeech  the  ajjlfes.  By  another  fomewhat  fimilar  figure,  th 
name  of  aflife  is  alfo  applied  to  this  adtion,  for  recoverin] 
poffcflTion  of  lands:  for  the  reafon,  faith  Littleton s,  wh 
fuch  writs  at  the  beginning  were  called  aflifes,  was,  for  tha 
in  thefe  writs  the  fherifi'  is  ordered  to  fummon  a  jury,  0 
aflife  i  which  is  npt  expreflTed  in  any  other  original  writ  ^\ 

This  remedy,  by  writ  of  aflife,  is  only  applicable  to  twi 
fpecies  of  injury  by  oufter,  viz,  obatemefity  and  a  recent  o 
novel  dijfelftn.  If  the  abatement  happened  upon  the  death  o 
the  demandant's  father  or  mother,  brother  or  filter,  uncle  o 
aunt,  nephew  or  niece,  the  remedy  is  by  an  aflife  of  mor 
d'anceftory  or  the  death  of  one's  ancefl:or.     This  writ  direft 

d  §  9.  Si  domlnusfeodincgat  haeredi-  affifam,  a  tempore  quo  domimis  rex  veyi 

ius  defunBifaiJinam  ejiifdemfeodiyjyfd-  in  Jngliam  proxime  poft  pacem  faCiai 

tiarii  domini  regis  faciant  inde fieri  recog-  inter  ipfum  ctregemfiliumfuum.  (Spelii 

nitionemper  xii  legates  homi?ies,  qtialem  Cod.  330.) 

Jaifinam   defiinSus  inde  hahuit,  die  qua  *   Finch.  L.  Q 84. 

fuit  vivas  et  mor tuus  ;  et,ficyt  recogm-  M  Inft.  153. 

tum  fueiit,  ita  haeredihus  ejus  rejiituant.  «  §  234. 

%  10,  Jufiitiarii  domini  regis  faciant  fieri  *  Co.  Litt.  159» 
fecognitionem  de  diffaifirds  fa6tis  fuper 

th 
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the  (heriiF  to  fummon  a  jury  or  affife,  who  fhall  view  the  land 
in  queftion,  and  recognize  whether  fuch  anceftor  were  feifed 
thereof  on  the  day  of  his  death,  and  whether  the  demandant 
be  the  next  heir  L*  foon  after  which,  the  judges  come  down 
by  the  king's  commiffion  to  take  the  recognition  of  aiTife : 
when,  if  thefe  points  are  found  in  the  afGrmative,  the  law  im- 
mediately transfers  the  poiTeffion  from  the  tenant  to  the  de- 
mandant.    If  the  abatement  happened  on  the  death  of  one's 
grandfather  or  grandmother,  then  an  aiTife  of  mort  (Tancejlor 
no  longer  lies,  but  a  writ  of  mle^  or  cle  avo :  if  on  the  death 
of  the  great  grandfather  or  great  grandmother    then  a  writ 
of  befaykj  or  de  proavo:  but  if  it  mounts  one  degree  higher, 
to  the  trefayle^  or  grandfather's  grandfather,  or  if  the  abate- 
ment happened  upon  the  death  of  any  collateral  relation,  other 
than  thofc  before-mentioned,  the  writ  is  called  a  writ  of 
€oJinage\  or  de  cotifanguineo  ^.     And  the  fame  points  fhall  be 
inquired  of  in   all   thefe  aftions  ancejlrelj  as  in  an  afhfe  of 
mort  d* anceftor :  they  being  of  the  very  fame  nature  * :  though 
they  differ  in  this  point  of  form,   that   thefe   ancejirel  writs 
(like  all  other  writs  oi praecipe)  exprefsly  aflert  a  title  in  the 
demandant,  (viz,  the  feifin  of  the  anceftor  at  his  death,  and 
his  own  right  of  inheritance,)  the  aflife  afferts  nothing  diredlly, 
but  only  prays  an  inquiry  whether  thofe  points  be  fo  ^.  There 
is  alfo  another  anceftrel  writ,  denominated  a  tiuper  ohiit^  to 
eftablifh  an  equal  divifion  of  the  land  in  queftion,  where  on 
the  death  of  an  anceftor,  who  has  feveral  heirs,  one  enters 
and  holds  the  others  out  of  pofleffion  '^.    But  a  man  is  not  al- 
lowed to  have  any  of  thefe  anions  anceftrel  for  an  abatement 
confequent   on  the  death  of  any  collateral  relation,  beyond 
the  fourth  degree'^  5  though  in  the  lineal  afcent  he  may  pro- 
ceed ad  infinitum'^.     For  there  muft  be  fome  boundary,  elfe 
the  privilege  would  be  univerfal,  which  is  abfurd  :  and  there- 
fore the  law  pays  no  regard  to  the  poffeffion  of  a  collateral 
anceftor,  who  was  no  nearer  than  the  fifth  degree. 

^  F.  N.  B,  195.     Finch.  L.  290.  "  F.  N.  B.  197.     Finch.  L.  293, 

^  Fittch.  L.  266,  267,  o  Hal'.^  on  F.  N.B,  tzr. 


^  Stat.  Weftm.  2,   isEdw.I.  c.  20.         P  Fitzh.  Abr. ///.  co/iV/^re.  15, 
*i'  slnl^o  3990 
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It  was  always  held  to  be  law  *i,  that  where  lands  were  de- 
vifable  in  a  man's  lad  will  by  the  cullom  of  the  place,  there 
an  aflife  of  mort  d'ancejhr  did  not  lie*  For,  where  lands 
•were  fo  devifable,  the  right  of  pofiTeflion  could  never  be  deter- 
mined by  a  procefs>  which  inquired  only  of  thefe  two  points, 
the  feifm  of  the  anceftor,  and  the  heirlhip  of  the  demandant. 
And  hence  it  may  be  reafomible  to  conclude,  that  when  the 
ilatute  of  wills,  32  Hen.  VIII.  c.  j.  made  all  focage  lands 
devifable,  an  aiTiie  of  mcrt  d'ancejlor  no  longer  could  be 
brought  of  lands  held  in  focage^;  and  that  now,  fince  the 
Ilatute  \%  Car.  If.  c.  24.  (which  converts  all  tenures,  a  fev; 
onlv  excepted,  into  free  and  common  focage)  no  affife  d 
tnort  d^ancejlor  can  be  broupiit  of  any  lands  in  the  kingdom  : 
but  that,  in  cafe  of  abatements,  recourfc  mufl  be  properlj 
had  to  the  writs  of  entry. 

An  afiife  of  novel  (or  recent)  dijfelfin  is  an  adion  of  the 
fame  nature  with  the  affife  of  mort  d'ancejlor  before-men- 
tioned, in  that  herein  the  demandant's  pofTefiion  mud  b« 
fliewn.  But  it  differs  confiderably  in  other  points :  particu 
larly  in  that  it  recites  a  complaint  by  the  demandant  3f  the 
drfleifm  committed,  in  terms  of  direct  averment ;  whereupor 
the  flierifFis  commanded  to  refeife  the  land  and  all  the  chattel: 
thereon,  and  keep  the  fame  in  his  cultody  till  the  arrival  o 
the  juftices  of  affife  (which  in  fa6l  hath  been  ufually  omit- 
ted^); and  in  the  mean  time  to  fummon  a  jury  to  view  th< 
premifes,  and  make  recognition  of  the  affife  before  the  juf 
tices'.  At  which  time  the  tenant  may  plead  either  the  ge 
Beral  iffues  ;;///  tort^  ntd  mjfe'ijtn^  or  any  fpecial  plea.  An( 
if,  upon  the  general  iflue,  the  recognitors  find  an  adual  feifii 
in  the  demandant,  and  his  fubfcquent  difTeifin  by  the  prefen 
tenant-,  he  ffiall  have  judgment  to  recover  his  feifin,  ani 
damages  for  the  injury  fuftained :  being  the  only  caie  ii 
which  damages  were  recoverable  in  any  pofleflbry  aftion  a 
the  common  law  "  ;  the  tenant  being  in  all  other  cafes  al 
lowed  to  retain  the  intermediate  profits  of  the  land,  to  enabl 

«l  Praaon,  ^  4.  de  affif.  mortis  ante"  *  Booth.  211.  Bra^o  4.  i.  t;.  §  :*. 

f  Sc€  J  Leon.  267.  »  Bra^t.  1S7.  Stai.  Marlbr.  c,  16. 
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him  to  perform  the  feodal  fervlces.  But  cofrs  and  damages 
were  annexed  to  many  other  poflciTory  aftions  by  the  fta- 
tutes  of  Marlberge,  ^%  Hen.  III.  c,  16.  and  of  Gtocefter, 
6  Edw.  I.  c.  I.  And  to  prevent  frequent  and  vexatious  dif- 
feifms,  it  is  enafled  by  the  ftatute  of  Merton,  20  Hen.  III. 
c.  3.  that  if  a  perfon  difleifed  recover  feifin  of  the  land 
again  by  affife  of  novel  diffeiftny  and  be  again  difleifed  of  the 
fame  tenements  by  the  fame  diflcifor,  he  (hall  have  a  writ 
of  re-diffeifin;  and,  if  he  recover  therein,  the  re-difleifor 
fhall  be  imprifoned ;  and,  by  the  ftatute  of  Marlberge, 
52  Hen.  III.  c.  8.  ihall  alfo  pay  a  fine  to  the  king:  to 
which  the  ftatute  Weftm.  2.  13  Edw.  I.  c.  26.  hath  fu- 
peradded  double  damages  to  the  party  aggrieved.  In  like 
manner,  by  the  fame  ftatute  of  Merton,  when  any  lands 
or  tenements  are  recovered  by  affife  of  mort  d'anceftor^  or 
other  jury,  or  any  judgment  of  the  court,  if  the  party  be 
afterwards  difleifed  by  the  fame  perfon  again  11  whom  judg- 
ment was  obtained,  he  lliali  have  a  writ  oi pojl  dijfeifn  againft 
him ;  v/hich  fubjecis  tlie  poft-difleifor  to  the  fame  penalties 
as  a  re-difleifor.  The  reafon  of  all  which,  as  given  by  fir 
Edward  Coke^^,  is  becaufe  fuch  proceeding  is  a  contempt  of 
the  king's  courts,  and  in  defpite  of  the  law;  rr,  as  Bracken 
more  fully  exprefles  it  ^,  ^*  talis  qui  ita  conviclus  fuerit^  du- 
^^  pliciter  delinquit  contra  regem  :  quia  facit  diffe/J.-'iam  et  ro* 
?.^  beriam  contra  pacem  fuam;  et  etiam  aufu  temerario  irrita 
^^  facit  eciy  quap  in  curia  domini  rep^is  rite  aEia  funt:  et  propter 
f*  duplex  delictum  merit 0  fujlijiere  debet  poenam  dupUcatamr 

In  all  thefe  pofleflx)ry  anions  there  is  a  time  of  limitation 
fettled,  beyond  which  no  man  fhall  avail  himfelf  of  the  pof- 
feffion  of  himfelf  or  his  anceftors,  or  take  advantage  of  the 
wrongful  poflefiion  of  his  adverfary.  For,  if  he  be  negligent 
for  a  long  and  unreafonable  time,  the  law  refufes  afteiwardvS 
to  lend  him  any  affiftance,  to  recover  the  pofleflion  merely; 
|)pth  to  punifh  his  negleft,  (nam  leges  vigilant i bus ^  fjo?i  dor- 
mientihus^  fubveniunty)  and  alfo  becaufe  it  is  p.efumed  that 
the  fuppofed  v/rongdoer  has  in  fuch  a  length  of  time  procured 
a  legal  title,  othcrwifc  he  would  fooner  have  been  fucd.  This 

B  time 
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time  of  limitation  by  the  ftatute  of  Merton^  20  Hen.  Ill 
<^.  8.  and  V/eftm.  J.  3  Edw.  I.  c.  39.  was  fucceflively  date 
from  particular  aeras,  viz,  from  the  return  of  king  Joh: 
from  Ireland,  and  from  the  coronation,  iffc,  of  king  Henr 
the  third.  But  this  date  of  limitation  continued  fo  long  un 
altered,  that  it  became  indeed  no  limitation  at  all :  it  bein 
above  three  hundred  years  from  Henry  the  third's  coronatio 
to  the  year  1  540,  when  the  prefent  ftatute  of  limitations  ^  wa 
inade.  This,  inftead  of  limiting  a£tions  from  the  date  of 
particular  event,  as  before,  which  in  procefs  of  years  gre^ 
abfurd,  took  another  and  more  direfl:  courfe,  which  migh 
endure  for  ever  5  by  limiting  a  certain  period,  as  fifty  year 
for  lands,  and  the  like  period  ^  for  cuftomary  and  prefcriptiv 
rents,  fuits,  and  fervices,  (for  there  is  no  time  of  limitatio 
upon  rents  created  by  dced,or referved  on  a  particular  eftate  ^^ 
and  enabling  that  no  perfon  fliould  bring  any  pofTefTory  a£lior 
to  recover  pofleflion  thereof  merely  upon  the  feifin,  or  dii 
pofieiTion,  of  his  anceftors,  beyond  fuch  certain  period.  Bu 
this  does  not  extend  to  fervices,  which  by  common  poflibilit 
may  not  happen  to  become  due  more  than  ojnce  in  the  lord' 
or  tenant's  life;  as  fealty,  and  the  like  ^.  And  all  writ$ 
grounded  upon  the  pofleffion  of  the  demandant  himfelf,  ar 
dire£led  to  be  fued  out  within  thirty  years  after  the  difleifi] 
complained  of;  for  if  it  be  an  older  date,  it  can  with  no  pro 
priety  be  called  a  frefh,  recent,  or  novel  dijfcifin;  which  nam^ 
fir  Edward  Coke  informs  us  was  originally  given  to  this  pro 
ceeding,  becaufe  the  difTeifin  muft  have  been  fince  the  \^^eyr 
or  circuit  of  the  juftices,  which  happened  once  in  feven  years 
©therwife  the  aftion  was  gone  ^.  And  we  may  obferve  ^,  tha 
the  limitation,  prefcribed  by  Henry  the  fecond  at  the  firf 
inftltution  of  the  afTife  of  7iovel  dijfeifmy  was  from  his  owt 
return  into  England  after  the  peace  made  between  him  anc 
the  young  king  his  fon  \  which  was  but  the  year  before. 

7  32  'Htn,  VIIL  c.  2,  fubfequent  writers  have  followed,  mak^ 

5^  So  Berthelet's  original  edition  of  the  it  only /or/?/ years  for  rents,  &c. 

ftatute.  A,  D,  1540  :  and  Cay's,  Pick-  *  8  Rep.  65. 

cring's,  and  Ruffhead's  editions,  exa-  b  Co.  Litt.  115. 

mined  with  the  record.     RaftelPs  and  ^  ilnft.  153.     Booth,  aio, 

©ther  intermediate   editions,  which   fir  **  Seepag.  184, 

"Edward  Coke  (2  Infl,  95.)  and  other 
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What  has  been  here  obferved  may  throw  forne  light  on 
the  doftrine  of  remittery  which  we  fpoke  of  hi  the  fecond 
chapter  of  this  book;  and  which  we  may  remember,  waSj> 
where  one  who  hath  right  to  lands,  but  is  out  of  poiTeffion^ 
hath  afterwards  the  freehold  caft  upon  him  by  fome  fubfe- 
quent  defeflive  title,  and  enters  by  virtue  of  that  title.  In 
this  cafe  the  law  remits  him  to  his  antient  and  more  certain 
right,  and  by  an  equitable  fi£tion  fuppofeshim  to  have  gained 
pofleffion  in  confequence,  and  by  virtue  thereof:  and  this, 
becaufe  he  cannot  poflibly  obtain  judgment  at  law  to  be  re- 
ftored  to  his  prior  right,  fince  he  is  himfelf  the  tenant  of  the 
land,  and  therefore  hath  nobody  againft  whom  to  bring  his 
action.  This  determination  of  the  law  might  feem  fuper^ 
fluous  to  an  hafty  obferver ;  who  perhaps  would  imagine^ 
that  iincc  the  tenant  hath  now  both  the  right  and  alfo  the 
pofleffion,  it  little  fignifies  by  what  means  fuch  poffeflion  flrall 
be  faid  to  be  gained.  But  the  wifdom  of  our  antient  law 
determined  nothing  in  vain.  As  the  tenant's  pofleffion  was 
gained  by  a  defeftive  title,  it  was  liable  to  be  overturned  by 
(hewing  that  defe6l:  in  a  writ  of  entry ;  and  then  he  mufl: 
have  been  driven  to  his  writ  of  right,  to  recover  his  jufl:  in- 
heritance :  which  would  have  been  doubly  hard,  becaufe, 
during  the  time  he  was  himfelf  tenant,  he  could  not  efl;ablifli 
his  prior  title  by  any  pofl^efl^ory  a£lion.  The  law  therefore 
remits  him  to  his  prior  title,  or  puts  him  in  the  fame  condi- 
tion as  if  he  had  recovered  the  land  by  v/rit  of  entry.  With- 
out the  remitter,  he  would  have  had  jiis^  et  feifmam^  fepa- 
rate ;  a  good  right,  but  a  bad  pofleffion :  now,  by  the  re- 
mitter, he  hath  the  moft  perfeft  of  all  titles,  juris  et  feifmae 
^onjunElionem. 

III.  By  thefe  feveral  poffeffbry  remedies  the  right  of  pof- 
feffion  may  be  reftored  to  him  that  is  unjuitly  deprived 
thereof.  But  the  right  o£  pojpjjion  (though  it  carries  v/ith  it 
a  ftrong  prefumptlon)  is  not  always  conclufive  evidence  of 
the  right  oi  property^  v/hich  may  ftill  fubfift  in  another  man. 
For,  as  one  man  may  have  the  pojfejfwfi^  and  another  the  right 
^f  P^PJpon^  which  is  recovered  by  thefe  pofleflbry  adtions;  fo 

one 
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one  man  may  have  the  right  of  poffejftony  and  fo  not  be  liable 
to  eviftion  by  any  pofleflbry  a£Hon,  and  another  may  hal^e 
the  right  of  property^  which  cannot  be  otherwife  aflerted  than 
by  the  great  and  final  remedy  of  a  \^rit  of  right,  or  fuch 
correfpondent  writs  as  are  in  the  nature  of  a  writ  of  right. 

This  happens  principally  In  four  cafes  :  i.  Upon  difcon* 
tinuance  by  the  alienation  of  tenant  in  tail :  whereby  he,  who 
had  the  right  of  pofieffion,  hath  transferred  it  to  the  alienee  J 
and  therefore  his  iffue,  or  thofe  in  remainder  or  reverfion, 
fhall  not  be  allowed  to  recover  by  virtue  of  that  pofleflion, 
which  the  tenant  hath  fo  voluntarily  transferred.  2,  3.  In  cafe 
of  judgment  given  againft  either  party,  whether  by  his  own 
default,  or  upon  trial  of  the  merits,  in  any  poffeflbry  a£lion  : 
for  fuch  judgment,  if  obtained  by  him  who  hath  not  the  true 
ownerfllip,  is  held  to  be  a  fpecies  of  deforcement;  which 
however  binds  the  right  of  pofleflion,  and  fufFers  it  not  to 
be  ever  again  difputed,  unlefs  the  right  of  property  be  alfo 
proved.  4.  In  cafe  the  demandant,  who  claims  the  right, 
is  barred  from  thefe  pofleflbry  aftions  by  length  of  time  and 
the  ftatute  of  laiiitations  before-mentioned :  for  an  undillurb- 
ed  pofl^efTion,  for  fifty  years,  ought  not  to  be  devefted  by  any 
thing,  but  a  very  clear  proof  of  the  abfolute  right  of  propriety* 
In  thefe  four  cafes  the  law  applies  ihe  remedial  indrument 
of  either  the  writ  of  right  itfelf,  or  fuch  other  writs  as  are 
faid  to  be  of  the  fame  nature. 

I .  And  firft,  upon  an  alienation  by  tenant  in  tail,  whereby 
the  eftate  tail  is  dlfcontlnued,  and  the  remainder  or  reverfion 
is  by  failure  of  the  particular  eftate  difplaced,  and  turned 
into  a  mere  right,  the  remedy  is  by  aftion  oi  forme  dotty  (fe--  ^ 
cundum  for  mam  doniy)  which  is  in  the  nature  of  a  writ  of  1 
right  ^y  and  is  the  higheft  a£i:ion  that  tenant  in  tail  can  have  ^* 
For  he  cannot  have  an  abfolute  writ  of  right,  which  is  confined 
only  to  fuch  as  claim  in  fee-fimple  :  and  for  that  reafon  this 
writ  oiformedon  was  granted  \kim  by  the  ftatute  de  donis  or 

«  Finch.  L.  J67,  [  Co,  Litt.  316. 
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I    Weftm.  2.    13  Edv»\  L  c.  i.  which  is   therefore  cmphati* 
I   cally  called  h:s  v^rit  of  rights*.     This  writ  is  diftmguiihed 
!JKG   three  fpecies ;  d.  fjrmedon  in   the  chfcender^  in  the  r<f- 
mamder,  and  in  the  r.-c-.-rf^r.     A  writ  oi  formedoti   hi  the 
defcendtT  Heth  where  a  gift  in  tail  is  made,  and  the  tenant  in 
tail  alienes  the  lands  entailed,  or  is  diiTeifed  of  them,  and 
dies;  in    this  cafe   the  heir  in   tail   fnali   have  this  writ  of 
formedon  in  the  defcender,  to  recover  thefe  lands  fo  given  in 
tail  againft  him  who  is  then  the  actual  tenant  of  the  free* 
hold  \     In  which  aclion  the  demandant  is  bound  to  (late  the 
manner  and  form  of  the  gift  in  tail,  and  to  prove  hi mfelf  heir 
fecundum  formam  dcni.      A  formedon   \i\  the  remainder  lieth, 
where  a   m?.n  giveth  lands   to  another  for  life  or  in  ta?], 
with  remainder  to  a  third  perfon  in  t^-d  or  in  fee ;  and  he 
who  hath   the  particular  eftate  dieth,  without  ifTue  inherit- 
able, and  a  ftranger  intrudes  upon  him  in  remainder,  and 
keeps  him  out  of  poiI'e(rio.n  K    In  this  cafe  the  remainder~m.an 
ihall  have  his  writ  oiformcdo?t  in  the  re?nainuer,  wherein  the 
whole  form  of  the  gift  is  ftated,  and  the  happening  of  the  event 
upon  which  the  remainder  depended.    This  writ  is  not  given 
in  exprefs  words  by  the  ftatute  de  doms ;  but  is  founded  upon 
the  equity  of  the  ftatute,  and  upon  this  maxim  in  law,  that 
if  any  one  hath  a  right  to  the  land,  he  ought  alfo  to  have 
an  adion  to  recover  it.     A  formedon  in  the  reverter  lieth, 
where  there  is  a  gift  in  tail,  and  afterwards  by  the  death  of 
the  donee  or  his  heirs  without  iiTue  of  his  body  the  reverfion 
falls  in  upon  the  donor,  his  heirs,  or  affigns:  in  fuch  cafe 
the    reverfioner  fhall   have  this  writ  to  recover  the  lands, 
wherein  he  fhall  fuggeft  the  gift,  his  own  title  to  the  reverfion 
mmutcly  derived  from  the  donor,  and  the  failure  of  ifTue 
upon  which  his  reverfion  takes  place  >>.     This  lay  at  common 
law,  before  the  ftatute  de  donls,  if  the  donee  aliened  before 
he  had  performed  the  condition  of  the  gift,  by  having  ifTue, 
and  afterwards  died  without  any  K    The  time  of  limitation  in 
^.formdon  by  ftatute  21  JacJ.  c.  i6.is  twenty  years;  within 
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which  fpacc  of  time  after  his  title  accrues,  the  demandant 
muft  bring  his  action,  or  elfe  is  for  ever  barred  • 

2.  In  the  fecond  cafe  ",  if  the  owners  of  a  particular  eftate, 
as  for  life,  in  dower,  by  thecourtefy,  or  in  fee-tail,  are  barred 
of  the  right  of  pofieflion  by  a  recovery  had  againft  them, 
through  their  default  or  non-appearance  in  a  poffeflbry  adion, 
they  were  abfolutely  without  any  remedy  at  the  common  law: 
as  a  writ  of  right  does  not  lie  for  any  but  fuch  as  claim  to  be 
tenants  of  the  fee-fimple.     Therefore  the  ftatute  Weftm.  2. 
13  Edw.  L  c.  4.  gives   a  new  writ  for  fuch  perfons,  after 
their  lands  have  been  fo  recovered  againft  them  by  default, 
called  a  quod  ci  deforceat ;  which,  though  not  ftridly  a  writ 
of  right,  fo  far  partakes  of  the  nature  of  one,  as  that  it  will 
rcftore  the  right  to  him,  who  has  been  thus   unwarily  de- 
forced by  his  own  default  "^.     But  in  cafe  the  recovery  were 
not  had  by  his  ov/n  default,  but  upon  defence  in  the  inferior 
poffeflbry  a£tlon,  this  ftiil  remains  final  with  regard  to  thefc 
particular  eftates,  as  at  the  common  law:  and  hence  it  is, 
that  a  common  recovery  (on  a  writ  of  entry  mxhepojl)  hatl, 
not  by  default  of  the  tenant  himfelf,  but  (after  his  defence 
made  and  voucher  of  a  third  perfon  to  warranty)  by  default 
of  fuch  vouchee,  is  now  the  ufual   bar  to  cut  off  an  eftate- 
tail  ^ 

3,  4.  Thirdly,  In  cafe  the  right  of  poffeffion  be  barred 
by  a  recovery  upon  the  merits  in  a  poffeffory  a£lion,  or  laft- 
]y,by  the  ftatute  of  limitations,  a  claimant  in  fee-fimple  may 
have  a  7nere  wril  of  right;  which  is  in  it's  nature  the  higheft 
writ  in  the  law  °,  and  lieth  only  of  an  eftate  in  fee-fimple, 
and  not  for  him  who  hath  a  lefs  eftate.  This  writ  lies  ccti- 
furrf?illy  with  all  other  real  aflions,  in  which  an  eftate  of  fee- 
fimple  may  be  recovered;  and  it  alfo  lies  after  them,  being 
as  it  were  an  appeal  to  the  mere  right,  when  judgment  hath 
been  had  as  to  the  poffeffion  in  an  inferior  poffeffory  ac* 

^  F.  N.B.  155.  •  F.  N.B.  I. 

n  See  bofk  IJ.  ch.  2i» 

don. 
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tionP.     But  though  a  writ  of  right  may  be  brought,  where 
the  demandant  is  entitled  to  the  pofTeffion,  yet  it  rarely  is  ad- 
vlfable  to  be  brought  in  fuch  cafes ;  as  a  more  expeditious 
and  eafy  remedy  is  had,  without  meddling  with  the  property, 
by  proving  the  demandant's  own,  or  his  anceftor's,  poffef- 
fion,  and  tlieir  illegal  oufter,  in  one  of  the  pofielTory  aftlons. 
But,  m  cafe  the  right  of  poflefllon  be  loft  by  length  of  time, 
or  by  judgment  againft  the  true  owner  in  one  of  thefe  inferior 
fuits,  there  is  no  other  choice  :  this  is  then  the  only  remedy- 
that  can  be  had;  and  it  is  of  fo  forcible  a  nature,  that  it  over- 
comes all  obftacles,  and  clears  all  objedions  that  may  have 
arifen  to  cloud  and  obfcure  the  title.     And,  after  iffue  once 
jomed  in  a  writ  of  right,  the  judgment  is  abfolutely  final; 
fo  that  a  recovery  had  in  this  adion  may  be  pleaded  in  bar 
of  any  other  claim  or  demand  i. 

The  pure,  proper,  or  mere  writ  of  right  lies  only,  we  have 
fald,  to  recover  lands  in  fee-fimple,  unjuftly  withheld  from 
the_  true  proprietor.     But  there  are  alfo  fome  other  writs 
which  are  faid  to  be  m  the  nature  ofz  writ  of  right,  becaufe 
their  procefs  and  proceedings  do  raoftly  (though  not  entirely) 
agree  with  the  writ  of  rigl-.t :  but  in  fome  of  them  the  fee- 
fnr.ple  Is  not  demanded ;  and  in  others  not  land,  but  fome 
incorporeal  hereditament.     Some  of  thefe  have  been  already 
mentioned,  as  the  writ  of  right  of  dower,  oi  firmedcn,  isfc. 
and  the  others  will  hereafter  be  taken  notice  of,  under  their 
proper  divifions.     Nor  is  the  mere  writ  of  right  alone,  or 
always,  appHcable  to  every  cafe  of  a  claim  of  lands  in  fee- 
fimple:  for  if  the  lord's  tenant  In  fee-fimple  dies  without  heir, 
whereby  an  efcheat  accrues,  the  lord  Ihall  have  a  writ  of  ef- 
cheat  ■-,  which  is  in  the  nature  of  a  writ  of  right  ^  And  if  one 
of  two  or  more  coparceners  deforces  the  other,  by  ufurpinj 
the  fole  polTeffion,  the  party  aggrieved  fhall  have  a  writ  of 
right,  derationabili parte',  which  may  be  grounded  on  the 
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fcifin  of  the  anceflor  at  any  time  during h'ls  life-,  whereas  m 
a  nupey  cblH  (which  is  a  pofleflbry  remedy")  he  muft  be  feifed  \ 
at  the  time  of  his  death.     But,  waiving  thefe  and  other  mi- 
nute diftinaions,  let  us  now  return  to  the  general  writ  of 
right. 

This  writ  ought  to  be  firft  brought  in  the  court-baron  « 
of  the  lord,  of  whom  the  lands  are  holden ;  and  then  it  is 
open  or  patent:  but  if  he  holds  no  court,  or  hath  waived  his 
right,  remiftt  curiam  fuam,  it  may  be  brought  m  the  king  s 
courts  by  writ  oi  praecipe  originally  ^  ;  and  then  it  is  a  wnt 
of  x\g\itclcfe  y,  being  direded  to  the  IherifFand  not  the  lord^. 
Alfo,  when  one  of  the  king's  immediate  tenants  tn  capite  is 
deforced,  his  writ  of  right  is  called  a  writ  oi  praecipe  in  capite, 
(the  improper  ufe  of  which,  as  well  as  of  the  ioxmtt  praecipe 
quia  dominus  remiftt  curiam,  fo  as  to  ouft  the  lord  of  his  jurif- 
diaion,  is  reftrained  by  magna  carta  ',)  and,  being  direfted  to 
the  (herifFand  originally  returnable  in  the  king's  courts,  is  alfo 
a  writ  of  right  clofe  ".     There  is  likewife  a  little  writ  of  nght 
ckfejecundum  confuetudinem  manerii,  which  lies  for  the  king's 
tenants  in  antlent  demefne  S  and  others  of  a  limilar  nature^ 
to  try  the  right  of   their  lands  and  tenements  in  the  court 
of  the  lord  exclufively  ^     But  the  writ  of  right  patent  itfelf 
may  alfo  at  any  time  be  remored  into  the  county  court,  by 
writ  of  tolt%  and  from  thence  into  the  king's  courts  by  writ 
oipone^,  or  reccrdari  facias,  at  the  fuggeftion  of  either  party 
that  there  is  a  delay  or  defed  of  juftice". 

In  the  progrefs  of  this  aaion  S  the  demandant  muft  allege 
fome  feifin  of  the  lands  and  tenements  in  himfelf,  or  elfe  in 
fome  perfoa  under  whom  he  claims,  and  then  derive  the  right 

»  Sec  page  ,96.  '  Brnaon.  h   l.  c    i..  hj-tr.  ,. 
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from  the  pcrfon  fo  feifed  to  himfelf;  to  which  the  tenant 
may  anfwer  by  denying  the  demandant's  right,  and  averring 
that  he  has  more  right  to  hold  the  lands  than  the  demandant 
has  to  demand  them :  and,  this  right  of  the  tenant  being 
fhewn,  it  then  puts  the  demandant  upon  the  proof  of  his 
title :  in  which  if  he  fails,  or  if  the  tenant  hath  (hewn  a 
better,  the  demandant  and  his  heirs  are  perpetually  barred  of 
their  claim ;  but  If  he  can  make  it  appear  that  his  right  is 
fuperior  to  the  tenant's,  he  fliall  recover  the  land  againft  the 
tenant  and  his  heirs  for  ever.  But  even  this  writ  of  right, 
however  fuperior  to  any  other,  cannot  be  fued  out  at  any 
diftance  of  time.  For  by  the  antient  law  no  feifm  could 
be  alleged  by  the  demandant,  but  from  the  time  of  Henry  the 
firft'';  by  the  ftatute  of  Merton,  20  Hen.  HI.  c.  8.  from 
the  time  of  Henry  the  fecond;  by  the  ftatute  of  Weftm.  i. 
3  Edward  I.  c.  S9-  from  the  time  of  Richard  the  firft ;  and 
now  by  ftatute  32  Hen.  VIII.  c.  2.  feifin  in  a  writ  of  right 
ftairbe  within  fixty  years.  So  that  the  pofTeffion  of  lands  in 
fee-fimple  uninterruptedly,  for  threefcore  years,  isatprefent 
a  fufficient  title  againft  all  the  world ;  and  cannot  be  im- 
peached  by  any  dormant  claim  whatfoever  (i). 

I  HAVE  now  gone  through  the  feveral  fpecies  of  inlury  by 
oufter  and  difpoffeffion  of  the  freehold,  with  the  remedies 
applicable  to  each.  In  confidering  which  I  have  been  un- 
avoidably led  to  touch  upon  much  obfolete  and  abftrufe  learn- 
ing,  as  it  lies  intermixed  with,  and  alone  can  explain  the 

k  Ghnv. /.  2.  f.  3.    Co.Litt.  114. 


(i)  This  IS  far  from  being  univerfally  true;  for  u„    uninter- 

rupted  poffeffion  for  fixty  years  will  not  create  a  title,  where  the 

claimant  or  demandant  had  no  right  to  enter  within  that  time-  as 

where  an  eftate  in  tail,  for  life,  or  for  years,  continues  above  fixty 

years,  it.ll  the  reverfioner  may  enter  and  recover  the  eftate;  the 

poffeflion  muft  be  adverfe,  and  lord  Coke  fays,  «  it  has  been  re- 

«  folved,  that  although  a  man  has  been  out  of  poffeflion  of  land  for 

iixty  years,  yet  it  his  entry  is  not  tolled  he  may  enter  and  brin  <x  any 

aftion  of  his  own  poffeflion;  and  if  his  entry  be  congeable,  a^d  he 

enter,  he  may  have  an  aftion  of  his  own  poffeflion."  ^Co.iuL 

S>.^  •  reafou 
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reafon  of,  thofe  parts  of  the  law  which  arc  now  more  gene- 
rally   in    ufe.      For,    without    contemplating    the    whole 
fabric  together,  it  is  impoffible  to  form  any  clear  idea  of  the 
meaning  and  conneaion  of  thofe  disjointed  parts,  which  ftill 
form  a  confiderable  branch  of  the  modern  law ;  fuch  as  the 
doarine  of  entries  and  remitter,  the  levying  of  fines,  and  the 
futFering  of  common  recoveries.     Neither  indeed  is  any  con- 
fiderable part  of  that,  which  I  have  felefted  in  this  chapter 
from  among  the  venerable  monuments  of  our  anceftors,  fo 
-97  1  abfolutcly  antiquated  as  to  be  out  oi  force,  though  the  whole  is 
certainly  out  of  ufo :  there  being  but  a  very  few  Inftances  for 
more  than  a  century  paft  of  profecuting  any  real  aftion  for 
land  by  writ  of  enlry,  qlPfe,formedon,  writ  of  r%//,  or  other- 
wife.     The  forms  arc  indeed  preferved  in  the  praftice  of 
common  recoveries:  but  they  are  forms  and  nothmg  elfe-, 
for  which  the  very  clerks  that  pafs  them  are  feldom  capable 
to  aflign  the  reafon.     But  the  title  of  lands  is  now  ufually 
tried  in  aaions  of  ejeclment  or  trefpafi;  of  which  m  the  foi- 
lowing  chapters. 
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CHAPTER  THE  ELEVENTH. 


©J?  DISPOSSESSION,  OK  OUSTER 
OF  CHATTELS  REAL. 


TTAVING  In    the   preceding   chapter  confidered   with 
fome  attention  the  feveral  fpecies  of  injury  by  difpof- 
feffion  or  oufter  of  th^  freehold,  together  with  the  regular  and 
well-conneaed  fcheme  of  remedies  by  aftions  real,  which 
are  given  to  the  fubjeft  by  the  common  law,  either  to  reco- 
ver  the  poffeflion  only,  or  elfe  to  recover  at  once  the  poffef- 
fion,  and  alfo  to  eftablifh  the  right  of  property  ^  the  method 
which  I  there  marked  out  leads  me  next  toconfider  injuries 
by  oufter  of  chattels  real;  that  is,  by  amoving  the  poffeffion 
ot  the  tenant  from  an  eftate  by  ftatute-merchant,  ftatute- 
ftaple,  recognizance  in  the  nature  of  it,  or  elegh;  or  from 
an  eftate  for  years. 

I.  Ouster,  or  amotipn  of  pofrefTion,  from  eftates  held  by 
llatute,  recognizance,  or  elegit,  is  only  liable  to  happen  by 
a  fpecies  of  diffeiOn,  or  turning  out  of  the  legal  proprietor, 
before  his  eftate,  is  determined  by  railing  the  fum  for  which  it 
IS  given  him  in  pledge.  And  for  fuch  oufter,  though  the  eftate 
be  merely  a  chattel  intereft,  the  owner  fhall  have  the  fame 
remedy  as  for  an  injury  to  a  freehold;  viz.  by  aflife  of  riovel 
di/eifm  ».     But  this  depends  upon  the  feveral  ftatutes,  which 

'  F.N.I!.  ,78. 
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create  thefe  refpeaive  interefts^,  and  which  exprefsly  provide 
and  allow  this  remedy  in  cafe  of  difpoffeffion.  Upon  which 
account  it  is  that  fir  Edward  Coke  obferves  S  that  thefc 
tenants  are  faid  to  hold  their  eftates  ut  liberum  tenementuni^  1| 
until  their  debts  arc  paid  :  becaufe  by  the  ftatutes  they  (hall 
have  an  affife,  as  tenants  of  the  freehold  (hall  have  \  and  in  . 
that  refpeft  they  have  the  fimilltude  of  a  freehold^. 

II.  As  for  oufter,  or  amotion  of  poflefTion,  from  an  eftate 
for  years  ;  this  happens  only  by  a  like  kind  of  diffeifin,  ejec- 
tion, or  turning  out,  of  the  tenant  from   the  occupation  of 
the  land  during  the  continuance  of  his  term.  For  this  injury 
the  law  has  provided  him  with  two  remedies,  according  to 
the  circurnftances  and  fituation  of  the  wrongdoer  :  the  writ 
q{  ejeaione  firmae  \  which  lies  againft  any  one,  the  leffcr,  re- 
verfioner,  remainder-man,  or  any  ftranger,  who  is  himfelf 
the  wrongdoer  and  has  committed  the  injury  complained  of  : 
and  the  writ  of  (luare  ejecit  infra  tcniihmm ;  which  lies   not 
againft  the  wrongdoer  or  ejeftor  himfelf,   but  his  feoffee  or 
other  perfon  claiming  under  him.    Thefe  are  mixed  aQions,  - 
fomewhat  between  real  and  perfonal ;  for  therein  are  two 
things  recovered,  as  well  reftitution  of  the  term  of  years,  as 
damages  for  the  oufter  or  wrong. 

I.  A  WRIT  then  o{ ejeBmie  jirmaey  or  a£lion  of  trefpafs  in 
ejecfment,  lieth  where  lands  or  tenements  arc  let  for  a  term  of 
years  ;  and  afterwards  the  leffor,  reverfioner,  remainder-man? 
or  any  ftranger,  doth  ejed  or  ouft  the  lefiee  of  his  term  ^  In 
this  cafe  he  ftiall  have  his  writ  of  ejeclion  to  call  the  defend- 
ant to  anfwer  for  entering  on  the  lands  fo  demifed  to  the 
-plaintiff  for  a  term  that  is  not  yet  expired,  and  ejeaing 
him  K  And  by  this  writ  ,the  plaintiff  (hall  recover  back  his 
term,  or  the  remainder  of  it,  with  damages* 

[  200  ]     Since  the  difufe  of  real  aaions,  this  mixed  proceeding  Is 
become  the  common  method  of  trying  the  title  to  lands  or 

b  Star,  Weftm.  i.  13  Edw.   I.  c  i3,         •»  See  book  II.  ch.  10. 
Stat,  dc  mcvcaioY'ibusy  27  Hdw.  III.  c.  9.  ^  T-  N.B.  220. 

Stat,  23  Hen.  VIll.  c  6,  §  9.  !  See  appendix.  N°  H.  §  i- 

'''^^^^^'  tenements. 
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tenements.     It  may  not  therefore  be  improper  to  delineate 
with  fome  degree  of  minutenefs,  it's  hiftory,  the  manner  of 
it's  procefs,  and  the  principles  whereon  it  is  grounded. 

We  have  before  feen^,  that  the  writ  of  covenant,  for  breach 
of  the  contrafl  contained  in  the  leafe  for  years,  was  antiently 
the  only  fpecific  remedy  for  recovering  againft  the  leflbr  a 
term  from  which  he  had  ejefted  his  leflee,  together  with  da- 
mages for  the  oufter.  But  if  the  leflee  was  ejeftcd  by  a  ftran- 
ger,  claiming  under  a  title  fuperior^  to  that  of  the  leflbr,  or 
by  a  grantee  of  the  reverfion,  (who  might  at  any  time  by  a 
common  recovery  have  deftroyed  the  term*,)  though  the  leflor 
might  ftill  maintain  an  aftion  of  covenant  againft  the  leflbr, 
for  non-performance  of  his  contract  or  leafe,  yet  he  could 
not  by  any  means  recover  the  term  itfelf.  If  tbe  oufter  was 
committed  by  a  mere  ftranger,  without  any  title  to  the  land, 
the  leflbr  might  indeed  by  a  real  a(9tion  recover  pofleflion  of  the 
freehold,  but  the  leflee  had  no  other  remedy  againft  the  ejec- 
tor but  in  damages,  by  a  writ  of  ejeElione  firmae^  for  the  tref^ 
pafs  committed  in  ejecting  him  from  his  farm*^.  But  after- 
wards, when  the  courts  of  equity  began  to  oblige  the  ejedlor 
to  make  a  fpecific  reftitution  of  the  land  to  the  party  immedi- 
ately injured,  the  courts  of  law  ilfo  adopted  the  fame  method 
of  doing  complete  juftice  ;  and,  in  the  profecution  of  a  writ 
of  ejeftment,  introduced  a  fpecies  of  remedy  not  warranted 
by  the  original  writ  nor  prayed  by  the  declaration,  (which  are 
calculated  for  damages  merely,  and  are  filent  as  to  any  refti-  [  q-oi  1 
tution,)  viz.  a  judgment  to  recover  the  term,  and  a  writ  of 
pofleflion  thereupon  ^     This  method  feems  to  have  been  fetr 

6  See  pag.  157.  Belknap,  la  comen  ley  eji,  louhome  ejl 

^  F.  N.  B.  I45«  ouJIq  defon  terme  par  ejir anger,  il  avera 

»  See  book  II.  ch.  9.  ejeBione  Jirmae  verfuscejiy  que  Ivy  oujlc; 

Jt  P.  dRiCf  11,  EjeBione  Jirmae  rCefi  et  ft  foil  oujie  par  fon  lejjory  hr'iefe  dt 

que  un  aStion  de  trcfpufs  en  fon  nature,  et  covenant ;  et  fi  par  lejfee  ou  grantee  de 

leplainiijfne  recover  a  fon  terme  que  eft  a  reverjion  brief e  de  covenant  vcrfus  fon 

venirfnientpUis  que  en  tr ef pafs  home  recoT  lejjbr,   et  couniera  efpecial  count,  (^c^ 

vera  damages  pur  tnf pafs  nient  fait,  mes  (Fitt,  abr.  t,  e)eS,Jlrm,  %.)  See  Bra(5t^ 

afffer;  mcs  ilconvient  afuerpar  aBion  L  4.  tr,  1,  c.  36. 
de  covenant  ad  comen  law  a  recovererfon         j   See  append.  N**  |I.  J  ^.propefln, 
ficrme :  Quod  tota  curia  concejjit^   Etper 
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tl^d  as  early  as  the  reign  of  Edward  IV  ^  ;  though  it  hath 
been  faid^  to  have  firft  begun  under  Henry  VII.  becaufe  it 
probably  was  then  firft  applied  to  it's  prefent  principal  ufe, 
that  of  trying  the  title  to  the  land. 

The  better  to   apprehend  the  contrivance,  whereby  this 
.end  is  eiFe£ted,  we  muft  recoiled  that  the  remedy  by  eje£l- 
ment  is  in  it's  original  an  aSIon  brought  by  one  who  hath 
a  leafe  for  years,  to  repair  the  injury  done  him  by  difpoffef- 
fion.    In  order  therefore  to  convert  it  into  a  method  of  trying 
titles  to  the  freehold,  it  is  firft  neceflary  that  the  claimant  do 
take  pofleffion  of  the  lands,  to  empower  him  to  conftltute  a 
leflee  for  years,  that  may  be  capable  of  receiving  this  injury  of 
.  difpoflcffion.     For  it  would  be  an  offence,  called  in  our  law 
.  mainte7ia7icey  (of  which  in  the  next  book,)  to  convey  a  title  to 
another,  when  the  grantor  is  not  in  poflcfiion  of  the  land  : 
and  indeed  it  was  doubted  at  firft,  whether    this  occafional 
pofleflion,  taken  merely  for  the  purpofc  of  conveying  the  title, 
excufed  the  leflbr  from  the  legal  guilt  of  maintenance'.  When 
therefore  a  pcrfon,  who  hath  right  of  entry  Into  lands,  deter- 
.  mines  to  acquire  that  poficilion,  which  is  wrongfully  with- 
held by  the  prefent  tenant,  he  makes  (as  by  law  he  may)  a  for- 
mal entry  on  the  prcmifes;  and  being  fo  in  the  poffeffion  of  the 
foil,  he  there,   upon  the  land,  feals  and  delivers  a  leafe  for 
.  years  to  fome  third  perfon  or  leflee :  and,  having  thus  given 
him  entr J ,    leaves  him  In  pofieffion  of  the  prcmlfes.     This 
leflee  is  to  ftay  upon  the  land,  till  the  prior  tenant,  or  he  who 
"    had  the  previous  poflciTjon,  enters  thereon  afrefli  and  oufts 
him ;  or   till  fome  otlier  pcrfon  (either  by  accident  or   by 
agreement  beforehand)  comes  upon  the  land,  and  turns  him 
202  ]  out  or  ejefts  him.    For  this  injury  the  lefiee  Is  entitled  to  his 
adion  of  ejedment  againft  the  tenant,  or  this  cafual  ejeclcr, 
whichever  it  was  that  ouftcd  him,  to  recover  back  his  term 
and  damages.  But  where  this  adion  Is  brought  againft  fuch 
a  cafual  ejedor  as  is  before  mentioned,  and  not  againft  the 

•       «  7   Echo.   IV,  6.      Per  Fairfax;/    fnH  arrcrr,  d^nques  Ln?d  jndiimairps.{^To, 
.  homeport  ejeSione  frmae,  hplaintifre^     Ahr.  i.  qunre  rje-ii  vifra  imnbium,  6.) 
covcra/onicrme^iupftnrere,  Jib  fen  come         n  F.  N.  P.  220. 
i^  auar$ejccit  inj'rateminum  i  cijiwd         *  i  Ch.  Rep.  append.  39. 
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very  tenant  in  polTeffion,  the  court  will  not  fufFer  the  tenant 
to  Jofe  his  poffeffion  without  any  opportunity  to  defend  it. 
Wherefore  it  is  a  (landing  rule,  that  no  plaintiff  fliall  pro- 
ceed in  ejeftment  to  recover  lands  againft  a  cafual  ejedor, 
without  notice  given  to  the  tenant  in  polTeffion,  (if  any  there 
be,)   and  making  him  a  defendant  if  he  pleafes.     And,  in 
order  to  maintain  the  aftion,  the  plaintiff  muft,  in  cafe  of 
any  defence,  make  out  four  points  before  the  court;  viz.  tkle, 
hafi,  entry,  and  oujier.    Firft,  he  muft  fliew  a  good  title  m 
his  lefTor,  which  brings  the  matter  of  right  entirely  before 
the  court;  then,  that  the  lefTor,   being  feifed  or  poffefTed  by 
virtue  of  fuch  title,  did  make  him  the  leafe  for  the  prefent 
lerm  ;  thirdly,    that  he,  the  leffee,  or  plaintiff,  did  enter  or 
take   poflefhon  in   confequence  of  fuch   leafe;    and  then, 
laftly,  that  the  defended  ot/Jled  or  ejefted  him.     Whereupon 
he  fliall  have  judgment  to  recover  his  term  and  damages ; 
and  fhall,  in  confequence,  have  a  ivrit  ofpoffeffion,  which  thg 
fiieriff  is  to  execute  by  delivering  him  the  undifturbed  and 
peaceable  pofTeffion  of  his  term. 

This  is  the  regular  method  of  bringing  an  aftlon  of  ejea- 
ment,  in  which  the  title  of  the  leflbr  comes  collaterally  and 
incidentally  before  the  court,  in  order  to  fliew  the  injury  done 
to  the  leffee  by  this  oufter.     This  method  muft  be  fcil!  con- 
tinued in  due  form  and  ftrianefs,  fave  only  as  to  the  notice 
to  the  tenant,  %vhenever  the  pofTefTion  is  vacant,  or  there  is 
no_  adual  occupant  of  the  premifes  ;  and  alfo  in  fome  other 
-ies.     But,  as  much  trouble  and  formality  were  found  to 
.tend  the  aftual  making  of  the  leafe,  entry,  and  oufler,  a  new 
and  more  eafy  method  of  trying  titles  by  writ  of  ejedment, 
where  there  is  anyadual  tenant  or  occupier  of  the  premifes 
in  difpute,  was  invented  fomewhatmore  than  a  century  ago, 
oy  the  lord  chief  juPdce  RolieP,  who  then  fat  in  the  court  of 
jper  bench;  fo  called  during  the  exile  of  king  Charles  the 
lecond.     This  new  method  entirely  depends  upon  a  ftring  ^ 
cf  legal  fiaions  :  no  aftual  leafe  is  made,  no  adual  entry  by  '■  ^°^  ^ 
the  plaintiff,  no  aclual  oufter  by  the  defendant;  but  all  are 
?  Siji.  Pracl.  Reg,  io3.  (edd.  1657.; 

merely 
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merely  Ideal,  for  the  fole  purpofe  of  trying  the  title  (i).  To  this 
end,  in  the  proceedings^  a  leafe  for  a  term  of  years  Is  ftated 
to  have  been  made,  by  him  who  claims  title,   to  the  plalntlfF 
who  brings  the  a6lion,  as  by  John  Rogers  to  Richard  Smith, 
which  plaintiff  ought  to  be  fome  real  perfon,  and  not  merely 
an  ideal  fiftitious  one  who  hath  no  exiftence,  as  is  frequently 
though  unwarrantably  praclifed^ :  it  is  alfo  ftated  that  Smith 
the  lefTee  entered  ;  and   that  the  defendant  William  Stiles, 
who  is  called  the  cafual  ejeEior^  oufted  him ;  for  which  oufter 
he  brings  this  adion.    As  foon  as  this  aftion  is  brought,  and 
the  comphint  fully  ftated  in  the  declarations  Stiles,  the 
cafual  ejeftor,  or  defendant,  fends  a  written  notice  to  tha 
tenant  in   poflefiion  of  the  lands,  as  George  Saunders,  in- 
forming him  of  the  aftion  brought  by  Richard  Smith,  and 
tranfmltting  him  a  copy  of  the  declaration  :  withal  affuring 
him  that  he,  Stiles  the  defendant,  has  no  title  at  all  to  the 
premlfes,  and  fhall  make  no  defence;  and  therefore  advlfing 
the  tenant  to  appear  in  court  and  defend  his  own  title :  other- 
wufe  he,  the  cafual  ejeftor,   will  iufFer  judgment  to  be  had 
agalnfthlm;  and  thereby  the  aftual  tenant  Saunders  will 
inevitably  be  turned  out  of  poffeffion^.    On  receipt  of  this 
friendly  caution,  if  the  tenant  in  poflefTion  does  not  within 
a  limited  time  apply  to  the  court  to  be  admitted  a  defendant 
in  the  ftead  of  Stiles,  he  is  fuppofed  to  have  no  right  at  all  ; 
and,   upon   judgment  being   had   againft  Stiles  the  caftial 

q  See  append.  KoIL   §  i,  i.  'Append.  N®  II.  §  2. 

y  t  Mod,  309.  ^  /^^^. 


( I )  An  a6lual  entry  is  necefTary  to  avoid  a  fine  levied  with  proi. 
clamations,  and  the  demlfe  laid  in  the  ejedment  muil  be  fubfequent 
to  the  entry  5  but  that  is  the  only  cafe  in  which  an  aftual  entry 
is  required.  2  Sir.  1086.  Doug.  468.  i  T,  R.  741.  Unlefs  it 
^5  an  ejeciment  brought  to  recover  on  a  vacant  poirefiiori,  and  not 
by  a  landlord  upon  aright  of  re-entry  under  the  4  Geo.  II.  c.  28. ; 
in  v/hich  cafe  the  leffor  or  his  attorney  muft  adually  feal  a 
leafe  upon  the  premlfes  to  the  plaintiff,  who  mull  be  ejected  by  a 
real  perfon.     See  the  mode  of  proceeding,  2  Cromp.  Prac.  198. 

eje6tor> 
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ejedor,  Sannders  the  real  tenant  will  be  turned  out  of  pof- 
fefEon  by  the  fheriff. 

But,  If  the  tenant  In  poiTeffion  applies  to  be  made  a  de* 
fendant,  it  is  allowed  him  upon  this  condition  ;  that  he  enter 
Into  a  rule  of  court  ^  to  confsfs,  at  the  trial  of  the  caufcj  three 
of  the  four  requlfites  for  the  maintenance  of  the  plaiwtifFs 
^clion  ;  viz.  the  leafe  of  Rogers  the  leiTor,  the  entry  of  Smith 
the  plaintiff,  and  his  oujlcr  by  Saunders  himfelf,  now  made  r  204  1 
the  defendant  inftead  of  Stiles  :  which  requifites  being  wholly 
fiilitlous,  fhould  the  defendant  put  the  plaintiff  to  prove  them, 
he  muft  of  courfe  be  nonfuited  for  want  "of  evidence;  but  by 
fuch  ftipulated  confeffion  of  leafe^  entry^  and  otiflery  the  trial 
will  now  (land  upon  the  merits  of  the  title  only  (2).  This  done, 
the  declaration  is  altered  by  inferting  the  name  of  George 
Saunders  inftead  of  William  Stiles,  and  the  caufe  goes  down 
to  trial  under  the  name  of  Smith,  (the  plaintiff,)  on  the  demife 
of  Rogers,  (the  leffor,)  againft  Saunders,  the  new  defendant* 

t   Append.  >i*^'  II.  §  3. 

(  2  )  It  has  been  determined,  that  no  ejedment  can  be  maintained 
where  the  leffor  of  the  plaintiff  has  not  a  legal  right  of  entry  ;  as 
the  heir  at  law  was  barred  from  recovering  in  ejeftment,  where 
there  was  an  unfatisfied  term  raifed  for  the  purpofe  of  fecuring  an 
annuity,  though  the  heir  claimed  the  eftate  fubjc6lto  that  charge* 
But  a  fatisfied  term  will  be  prefumed  to  be  furrendered  ;  and  the 
courts  will  not  permit  the  plaintiff  in  eje6lment  to  be  non-fuited 
by  a  term  Handing  out  in  the  truftee  of  the  lefTor.  2T.  R.  695. 
I  T.  R^  758. 

In  Doe  on  the  demife  of  Bowennan  v.  Syhourn,  7  T,  R,  2, 
Lord  Kenyon  declared  that  in  all  cafes  where  trullees  ought  to 
convey  to  the  beneficial  owner,  he  would  leave  it  to  the  jury  to 
prefume,  where  fuch  a  prefumption  might  reafonably  be  made, 
that  they  had  conveyed  accordingly,  in  order  to  prevent  a  jufl  title 
from  being  defeated  by  a  matter  of  form.  But  if  fuch  a  prefump- 
tion cannot  be  made,  he  who  has  the  equitable  eftate  only  cannot 
recover  in  eje6lment.     Jcne^  v.  Jones ,   "]  T,  R.  46. 

A  pcrfon,  who  claims  under  an  elegit  fued  out  againft  the  land- 
lord, cannot  recover  in  eje£lment  againft  the  tenant,  whofe  leafe 
was  granted  prior  to  the  plaintiff's  judgment,     8  7'.  R.  2. 

And 
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And  therein  the  lelTor  of  the  plahitlff  is  bound  to  make  out 
dear  title,  otherwife  his  fiftitious  lefTee  cannot  obtain  judg- 
ment to  have  pofiefflon  of  the  land  for  the  term  fuppofed  to 
be  granted.     But,  if  the  lefibr  makes  out  his  title  in  a  fatLf- 
fadory  manner,  tlien  judgment  and  a  writ  of  pofleffion  fliall 
go  for  Richard  Smith  the  nominal  plaintiff,  who  by  this  trial 
has  proved  the  right  of  John  Rogers  his  fuppofed  lelTor.  Yet> 
to  prevent  fraudulent  recoveries  of  the  poffeffion,  by  collufion 
with  the  tenant  of  the  land,  all  tenants  are  obliged  by  ftatute 
II  Geo.  II.  c.  19.  on  pain  of  forfeiting  three  years  rent,  to 
give  notice  to  their  landlords,  when  ferved  with  any  decla- 
ration in  ejeflment:  and   any  landlord   may  by  leave  of  the 
court  be  made  a  co-defendant  to  the  a£rion,   in   cafe  the  te- 
nant himfeif  appears  to  it ;  or,  if  he  makes  default,  though 
judgment  muft  be  then  figned  againft  the  cafual  ejecStor,  yet 
execution  fhall  be  flayed,  in  cafe  the  landlord  appHes  to  be 
made  a  defendant,  and  enters  into  the  common  rule  ;  a  right, 
v/hich  indeed  the  landlord  had,  long  before  the  provifion  of 
this  ftatute"  :   in  like   manner  as  (previous  to  the  ftatute  of 
Weftm.  2.  c.  3.)  if  in  a  real  a6lion    the  tenant  of  the  free- 
hold made  default,  the  remainder-man  or  reverfioner  had  a 
light  to  come  in  and  defend  the  poflcfiion  ;  left,  if  judgment 
were  had  againft  the  tenant,  the  eftate  of  thofe  behind  fliould 
be  turned  to  a  naked  right  ^  (3).  But  if  the  new  defendants, 
whether  landlord  or  tenant  or  both,  after  entering  into  the 
common  rule,  fail  to  appear  at  the  trial,  and  to  confefs  leafe, 
entry,  and  pufter,  the  plaintiff,  SmJth,  muft  indeed  be  there 
[  205  ]  nonfuited,  for  want  of  proving  thofe  .requifitesj  but  judgment 
will  in  the  end  be  entered  againft  the  cafual  eje£tor  Stiles  ; 
for  the  condition  on  which  Saunders,  or  Iiis  landlord,  was 
admitted  a  defendant  is  broken,  and  therefore  the  plaintiff  is 
put  again  in  the  fame  fituation  as  if  he  never  had  appeared  at 

s  StyL   Pr^a.  Reg.   loS.   lit,   265.  w  Brn6ion.  I.  5.   c,  10,   §  14, 

7  Mod.  70.   Sa!k.  25".     i-'urr  130T. 


a* 


(3)  A  devifec,  although  he  has  never  been  in  poffeffion,  lias 
heen  pernnitted  to  defend  as  a  landlord  under  this  llatute.  1 1 
Geo,    2.  r.   19.      4  7'.  R.   12  2. 
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all;  the-confequence  of  which  (we  have  fcen)  would  have 
been,  that  judgment  would  have  been  entered  for  the  plain^ 
tifF,  and  the  fherlff,  by  virtue  of  a  writ  for  that  purpofe, 
V;''ouId  have  turned  out  Saunders,  and  delivered  pofieffion  to 
Smith.  The  fame  procefs  therefore  as  would  have  been  hadj, 
provided  no  conditional  rule  had  been  ever  made,  muft  now 
bepurfuedas  foon  as  the  condition  is  broken  (4). 

The  damages  recovered  in  thef^  a£lions,  though  formerlv 
their  own  intent,   are  now  ufually   (fince   the  title  has  beei^ 


(4)  Where  an  ejeclment  is  defended  merely  to  continue  tlie 
poffeffion  of  the  premifes,  and  no  defence  is  made  at  the  trial,  the 
pra6lice  is  for  the  cryer  of  the  court,  firft,  to  call  the  defendant 
to  confefs  leafe,  entry,  and  culler,  and  then  the  plaintifr,  as  la 
other  cafes  of  nonfuits,  to  come  forth  or  he  will  iofe  his  writ  of 
n'lfi  pr'ius. 

Though  in  this  cafe  the  judgment  is  given  againfl  the  cafual 
tje^Lor,  yet  the  cofts  are  taxed  as  in  other  cafes,  and  if  the  real 
defendant  refufes  to  pay  them.,  the  court  will  grant  an  attachment 
againll  him.      Salk,   259. 

In  like  manner,  if  there  be  a  Yerdi.fl  for  the  defendant,  or  the 
nominal  plaintiff  be  nonfuited  without  the  default  of  the  defendant, 
the  defendant  mull  tax  his  cofcs,  and  fue  out  a  writ  of  execution 
againil  the  nominal  plaintiff;  and  if,  upon  ferving  the  leffor  of 
the  plaintilf  with  his  writ  and  a  copy  of  the  rule  to  confefs  leafe^ 
entry,  and  oufter,  the  lefTor  of  the  plaintiff  does  not  pay  the  colli, 
the  court  will  grant  an  attachm.ent  againil  him.  2  Cromp.  Pracl, 
214.  In  ejefhm^nt  the  unfuccefsful  party  may  re -try  the  fame 
queflion  as  often  as  he  pleafes  without  the  leave  of  the  court  ;  Ru- 
by making  a  frefh  demife  to  another  nominal  character,  it  becomes 
the  adion  of  a  nev/  plaintiff  upon  another  right,  and  the  courts 
of  law  cannot  any  farther  prevent  this  repetition  of  the  adion, 
than  by  ordering  the  proceedings  in  one  ejedtment  to  be  flayed  till 
die  coils  of  a  former  ejedlment,  though  brought  in  another  court, 
be  difchargcd.  2  BL  Rep,i]^S.  Bnrn^s<,  133.  But  a  court 
of  equity,  in  fome  inllances  where  there  have  been  feveral  triaU 
in  ejedment  for  the  fame  premifes,  though  the  title  was  entirely 
?[  legal,  has  granted  a  perpetual  irijundlion.     i  P,  IV.  672, 

ConC* 
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confulered  as  tlie  principal  queftion)  very  fmall  and  inade- 
quate ;  amounting  commonly  to  one  fliilling,  or  fome  other 
trivial  fum.  tn  order  therefore  to  complete  the  remedy, 
when  the  pofleffion  has  been  long  detained  from  him  that  had 
the  right  to  it,  an  a6Hon  of  trefpafs  alfo  lies,  after  a  recovery' 
in  eje£lment,  to  recover  the  mefne  profits  which  the  tenant 
in  pofTeffion  has  wrongfully  received.  Which  aftion  may  be 
brought  in  the  name  of  either  the  nominal  plaintijfF  in  the 
ejeflment,  or  his  lelTor,  againft  the  tenant  in  pofTeffion :  whe- 
ther he  be  made  party  to  the  ejeftment,  or  fuffers  judgment" 
to  go  by  default  ^.  In  this  cafe  the  judgment  in  eje£lment  is 
conclufive  evidence  againft  the  defendant,  for  all  profits  which 
have  accrued  fince  the  date  of  the  demife  ftated  in  the  former 
declaration  of  the  plaintiff;  but  if  the  plaintifF  fues  for  any 
antecedent  proofs,  the  defendant  may  make  a  new  defence  (5). 

Such  is  the  modern  way,  of  obliquely  bringing  in  quef-* 
tlon  the  title  to  lands  and  tenements,  in  order  to  try  it  in  this 
collateral  manner  ;  a  method  v/hich  is  now  univerfally  adopted 
in  almofl:.  every  cafe.  It  is  founded  on  the  fame  principle 
as  the  antlent  writs  of  affife,  being  calculated  to  try  the  mere 
pofjejfory  title  to  an  eftate ;  and  hath  fucceeded  to  thofe  real 
aftions,  as  being  infinitely  more  convenient  for  attaining  the 
L  ^^^  J  end  of  juftice;  becaufe  the  form  of  the  proceeding  being  en- 
tirely fictitious,  it  is  wholly  in  the  power  of  the  court  to  dire6l 
the  application  of  that  fiftion,  fo  as  to  prevent  fraud  and  chi- 
cane, and  evifcerate  the  very  truth  of  the  title.  The  writ  of 
ejeftment  and  it's  nominal  parties  (as  was  refolved  by  all  the 
judges  y)  are  ^^  judicially  to  be  confidered  as  the  fictitious 
•*  form  of  an  aClion,  really  brought  by  the  lefTor  of  the  plain- 
<*  tiff  againft  the  tenant  in  pofleffion:  invented,  under  the 
<^  control  and  power  of  the  court,  for  the  advancement  of 

5c  4  Huir.  d^l,  y  Mirb.  32  Geo.  IL     4  Burr.  668. 


(5)  The  defendant  may  plead  the  flatute  of  limitations,  and  by 
that  means  proteCh  himfeir  from  the  paymxent  01  all  mefne  profits, 
except  thofe  which  have  accrued  within  the  lall  fix  years.  BuIL 
N.  F.  88. 

^  **  juftics 
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«« juftice  in  many  refpecls  5  and  to  force  the  parties  to  go  to 
"  trial  on  the  merits,  without  bemg  intangled  in  the  nicety 
"  of  pleadings  on  either  fide.'' 

But  a  writ  of  ejedment  is  not  an  adequate  means  to  try 
the  title  of  all  eftates  -,  for  on  thofe  things,  whereon  an  entry 
cannot  in  fa£t  be  made,  no  entry  (hall  be  fuppofed  by  any 
fiftion  of  the  parties.  Therefore  an  ejedment  will  not  lie  of 
an  advowfon,a  rent,  a  common,  or  other  incorporeal  heredita- 
ment^:  except  for  tithes  in  the  hands  of  lay  appropriators,by 
the  exprefs  purview  of  ftatutc  32  Hen.  VIII.  c.  7.  w^hich 
do£lrIne  hath  fince  been  extended  by  analogy  to  tithes  in  the 
hands  of  the  clergy  •'» :  nor  will  it  lie  in  fuch  cafes,  where  the 
entry  of  him  that  hath  right  is  taken  away  by  defcent,  dif- 
continuance^  twenty  years  difpoffeflion,  or  otherwife. 

This  aftion  of  ejeftment  is  however  rendered  a  very  eafy 
and  expeditious  remedy  to  landlords  whofe  tenants  are  in 
arrear,  by  ftatute  4  Geo.  II.  c.  28.  which  enads,  that  every 
landlord,  who  hath  by  his  leafe  a  right  of  re-entry  in  cafe  of 
non-payment  of  rent,  when  half  a  year's  rent  is  due,  and  no 
fufficient  diftrefs  is  to  be  had,  may  ferve  a  declaration  in  ejeft- 
ment  on  his  tenant,  or  fix  the  fame  upon  fome  notorious  part 
of  the  premifes,  which  fhall  be  valid,  without  any  formal 
re-entry  or  previous  demand  of  rent.  And  a  recovery  in  fuch 
ejedment  (hall  be  final  and  conclufive,  both  in  law  and 
equity,  unlefs  the  rent  and  all  cofls  be  paid  or  tendered 
within  fix  calendar  months  afterwards  (6), 

2.  The  writ  of  quare  ejecit  infra  termhium  Ileth,  by  the  an-[  2.07  1 
tient  law,  where  the  wrongdoer  or  ejeftor  is  not  himfelf  in 
pofleffion  of  the  lands,  but  another  who  claims  under  him. 
As  where  a  man  leafeth  lands  to  another  for  years,  and,  after 

«  Brownl.  129.  Cro.  CJar.  492.  Stra.  54,       «  Cio.C;ir,  301.  2  LordRnyn:.  789, 


(6)  Where  there  is  a  fufficient  diftrefs  upon  the  premifes,  the 
landlord  cannot  maintain  an  eje6lment  upon  his  right  of  re-entry 
for  non-payment  of  rent,  if  he  has  not  demanded  the  rent  on  the 
very  day  on  which  it  was  due* 

the 
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the  leflbr  or  reverfioner  entereth,  and  maketh  a  feofFment  lit' 
fee,  or  for  life,  of  the  fame  lands  to  a  ftranger :  now  the 
leflee  cannot  bring  a  writ  of  ejeElionefirmae  or  ejedment  agalnft 
the  feoffee  -,  becaufe  he  did  not  eje£l  him,  but  the  reverfioner: 
neither  can  he  have  any  fuch  a£lion  to  recover  his  term  againft 
die  reverfioner,  who  did  oufthim  ;  becaufe  he  is  not  now  in 
poffeflion.  And  upon  that  account  this  writ  was  devifed, 
upon  the  equity  of  the  ftatute  Weftm.  'X.  c.  24.  as  in  a  cafe 
where  no  adequate  remedy  was  already  provided^.  And  the 
aaion  is  brought  againft  the  feoffee  for  deforcing,  or  keeping 
out,  the  original  leffee,  during  the  continuance  of  his  term: 
and  herein,  as  in  the  ejeament,  the  plaintiff  fliall  recover  fo 
much  of  the  term  as  remains ;  and  alfo  fhall  have  adual 
damages  for  that  portion  of  it,  whereof  he  has  been  Ainjuftly 
deprived.  But  fmce  the  introdudion  of  fiditious  oufters, 
whereby  the  title  may  be  tried  againft  any  tenant  in  poffef- 
fion,  (by  what  means  foever  he  acquired  it>}  and  the  fubfe-. 
quent  recovery  of  damages  by  adion  of  trefpafs  for  mefne 
profits,  this  aftion  is  fallen  into  difufe* 

^  F.  K.  B.  19S0 
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YN  the  two  preceding  chapters  we  have  confidered  fuck 
injuries  to  real  property,  as  confided  in  an  oufter,  oramo^ 
tion  of  the  pofTeffion.  Thofe  which  remain  to  be  difcuffed 
are  fuch  as  may  be  offered  to  a  man's  real  property  without 
any  amotion  from  it. 

The  fecond  fpecies  therefore  of  real  injuries,  or  wrongs 
that  afreft  a  man's  lands,  tenements,  or  hereditaments,  is  that 
of  trefpafs.  Trefpafs,  in  it's  largeft  and  mod  extenfive  fenfe, 
fignifies  any  tranfgrefhon  or  offence  againfl  the  law  of  nature, 
of  foclety,  or  of  the  country  in  which  v/e  livej  whether  it  re- 
lates to  a  man's  perfon,  or  his  property.  Therefore  beating 
another  is  a  trefpafs ;  for  which  (as  we  have  formerly  feen) 
an  action  of  trefpafs  vi  et  armis  m  alTault  and  battery  vv^ililie  > 
taking  or  detaining  a  man's  goods  are  refpedively  trefpaffes; 
for  which  an  a£lion  of  trefpafs  vi  et  armis^  or  on  the  cafe  iu 
trover  and  converfion,  is  given  by  the  law:  fo  alfo  non- 
performance of  promifes  or  undertakings  is  a  trefpafs,  upon 
which  an  a<^ion  of  trefpafs  on  the  cafe  in  affiimpfit  is  ground- 
ed :  and,  in  general,  any  misfeafance  or  ad  of  one  man,  ' 
whereby  another  is  injurioufly  treated  or  damnified,  is  a 
tranfgreffion  or  trefpafs  in  it's  largeft  fenfe;  for  which  we 
have  already  feen^  that,  whenever  the  aft  itfelf  is  diredly 
and  immediately  injurious  to  the  perfon  or  property  of  an- 
other, and  therefore  neceilarily  accompanied  with  flnne  force,  r  rog  1 
an  adion  of  trefpafs  vl  et  armis  will  lie;  but,  if  the  injury  is 

*   See  pae.  i?,^. 
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only  confequcntial,  a  fpecial  aaion  of  trefpafs  on  the  cafe  may     j 
be  brought  (!)• 

But  in  the  limited  and  confined  fenfe,  in  which  we  arc 
at  prefent  to  confider  It,  it  fignlfies  no  more  than  an  entry  on     i 


( I )  The  diflinaions  between  aaions  of  trefpafs  vl  et  arm'is  for 
an  immediate  injury,  and  anions  of  trefpafs  upon  the  cafe  for  a 
confequential  damage,  are  frequently  very  delicate:  fee  the  fubjed 
much  confidered  in  2  Bl  Rep.  892,  in  a  cafe  where  an  adion  of 
trefpafs  vi  et  arm'is  was  brought  againft  the  defendant  for  throwmg 
a  hghted  fquib  in  a  public  market,  which  fell  upon  a  ftall,  the 
owner  of  which,  to  defend  himfelf  and  his  goods,  took  it  up,  and 
threw  it  to  another  part  of  the  market,  where  it  (truck  the  plain- 
tiff  and  put  out  his  eye. 

The  queflion  was  much  difcuffed,  whether  the  perfon  injured 
ought  to  have  brought  an  adion  of  trefpafs  vi  et  arm'is,  or  an 
aaion  upon  the  cafe;  and  one  of  the  four  judges  ilrenuoufly  con- 
tended that  it  ought  to  have  been  an  adion  upon  the  cafe.     But 
I  fhould  humbly  conceive,  that  the  queilion  was  more  properly  this, 
viz.  whether  an  adion  of  trefpafs  vl  et  arni'ts  lay  againft  the  origi- 
nal or  the  intermediate  thrower,  or  whether  the  ad  of  the  fecond 
thrower  was  involuntary,  (which  feems  to  have  been  the  opinion 
of  the  jury,)  or  wilful  and  mifchievous,  and  if  fd,  whether  he  alone 
ought  not  to  have  been  anfwerable  for  the  confequences.     For  if 
A  throws  a  ftone  at  B,  which,  after  it  lies  quietly  at  his  foot,  B 
takes  up  and  throws  again  at  C,  it  is  prcfumed  that  C  has  his  ac- 
-tion  againft  B  only  ;  but  ii  it  is  thrown  at  B,  and  B,  by  warding 
it  off  from  himfelfi  gives  it  a  different  diredion,  in  confequence  of 
which  it  ftrikes  C,  in  that  cafe,  it  is  wholly  the  ad  of  A,  and  B  \\ 
muft  be   confidered  merely  as  an  inanimate  objea,  which  may   i 
chance  to  divert  it's  courfe.  | 

In  the  cafe  of  Leame  nj.  Bray,  3  EaJL  598,  it  was  decided,  f 
that  if  one  man  drives  a  carriage,  being  on  the  wrong  fide  of  the  ii 
road,  againft  another  carriage,  though  unintentionally,  the  aaioa  \ 
ought  to  be  trefpafs  v't  et  arm'ts,  and  the  court  declare  generally, 
that  if  the  injurious  aa  be  the  immediate  refult  of  the  force  on- 
ginally  applied  by  the  defendant,  and  the   plaintiff  be  injured  by 
Tt,  it  is  the  fubjea  of  an  aaion  of  trefpafs  vi  et  armis  by  all  the 
cafes  both  aucicut  and  modern. 

another 
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another  man's  ground  without  a  lawful  authority,  and  doing 
fome  damage,  however  inconfiderable,  to  his  real  property* 
For  the  right  of  meum  and  tuumy  or  property  in  lands,  being 
once  eftablifhed,  it  follows  as  a  neceflary  confequence,  that 
this  right  muft  be  exclufive;  that  is,  that  the  owner  may  re- 
tain to  himfelf  the  fole  ufe  and  occupation  of  his  foil :  every 
entry  therefore  thereon  without  the  owner's  leave,  and  efpe- 
cially  if  contrary  to  his  exprefs  order,  is  a  trefpafs  or  tranf- 
greflion.  The  Roman  laws  feem  to  have  made  a  direft  pro- 
hibition neceflary,  in  order  to  conftitute  this  injury  :  "  quiali^ 
*^  emim  fiindum  ingreditur^  potcjl  a  domino^  ft  is  praeviderity 
■  ^^  prohiberi  ne  ingrediatur^ T  But  the  law  of  England,  juftly 
confidering  that  much  inconvenience  may  happen  to  the 
owner,  before  he  has  an  opportunity  to  forbid  the  entry,  has 
carried  the  point  much  farther,  and  has  treated  every  entry 
upon  another's  lands,  (unlefs  by  the  owner's  leave,  or  in 
fome  very  particular  cafes,)  as  an  injury  or  wrong,  for  fatlf- 
fadion  of  which  an  aftion  of  trefpafs  will  lie;  but  determines 
the  quantum  of  that  fatisfa£tion,  by  confidering  how  far  the 
offence  was  wilful  or  inadvertent,  and  by  eftimating  the  value 
of  the  adlual  damage  fuftained. 

Every  unwarrantable  entry  on  another's  foil  the  law  en- 
titles a  trefpafs  by  breakhig  his  cloje ;  the  words  of  the  writ  of 
trefpafs  commanding  the  defendant  to  {hew  caufe  quare  clau- 
fum  qnerentisf regit.  For  every  man's  land  is  in  the  eye  of  the 
law  inclofed  and  fet  apart  from  his  neighbour's :  and  that 
either  by  a  vifible  and  material  fence,  as  one  field  is  divided 
from  another  by  a  hedge;  or,  by  an  ideal  invifible  boun- 
dary, exifting  only  in  the  contemplation  of  law,  as  when  [  2lo  ] 
one  man's  land  adjoins  to  another's  in  the  fame  field.  And 
every  fuch  entry  or  breach  of  a  man's  clofe  carries  neceflarily 
along  with  it  fome  damage  or  other  :  for,  if  no  other  fpecial 
lofs  can  be  affigned,  yet  ftiil  the  w^ords  of  the  writ  itfelf  fpe- 
clfy  one  general  damage,  viz.  the  treading  down  and  bruifincr 
his  herbage  ^. 

t.  Injl,  2.  I.  12,  c  F,y.  B.  87,  83. 
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One  mua  have  a  property  (  either  abfolute  or  temporary) 
in  the  foil,  and  aflual  poffeffion  by  entry,  to  be  able  to  main- 
tain an  aaionof  trefpafs:  or,  at  leaft,  it  is  requifite  that  the 
party  have  a  leafe  and  poffeffion  of  the  vefture  and  herbage  o* 
the  land  ''.     Thus  if  a  meadow  be  divided  annually  among 
the  parifhioners  by  lot,  then,  after  each  perfon's  feveral  por-:,| 
tion  is  allotted,  they  may  be  refpeaively  capable  of  mamtam- 
ing  an  aftion  for  the  breach  of  their  feveral  clofes  «:  for  they 
have  an  exclufive  intereft  and  freehold  therein  for  the  time. 
But  before  entry  and  ailual  poffeffion,  one  cannot  maintam 
an  aftion  of  trefpafs,  though  he  hath  the  freehold  in  law  '. 
And  therefore  an  heir  before  entry  cannot  have  this  aaion 
againft  an  abator:  though  a  diffeifee  might  have  it  agalnft  the 
aiffeifor,  for  the  injury  done  by  the  diffitlfm  itfelf,  at  which 
time  the  plaintiff  was  fcifed  of  the  land:  but  he  cannot  have 
it  for  any  ad  done  after  the  diffeifm,  until  he  hath  gained 
poffeffion  by  re-entry,  and  then  he  may  well  maintain  it  for  ^ 
the  intermediate  damage  done;  for  after  his  re-entry  at  law,  ' 
by  a  kind  of >/  poftlhnimi,  fuppofes  the  freehold  to  have  all  _ 
along  continued  in  him?.    Neither,  by  the  common  law, 
in  cafe  of  an  intrufion  or  deforcement,  could  the  party  kept  j 
out  of  poffeffion  fue  the  wrongdoer  by  a  mode  of  redrefs,  ; 
which  was  calculated  merely  for  injuries  committed  agalnft  ' 
the  land  while  in  the poffejjlon  of  the  owner.     But  now  by  the  , 
ftatute  6  Ann.  c.  iS.if  a  guardian  or  trufteefor  any  infant,  a  ^ 
hufband  k'&Ajure  uxoris,  or  a  perfon  having  any  eftate  or  i 
intereil  determinable  upon  a  life  or  lives,  (hall,  after  the  deter.  , 
minatlon  of  their  refpedive  interefts,  hold  over  and  continue  ^ 
in  poffeffion  of  the  lands  or  tenements,  without  the  confent  of  ] 
the  perfon  entitled  thereto,  they  are  adjudged  to  be  trefpaf.  i 
fers;  and  any  reverfioner  or  remainder- man,  expeftant  on  any  « 
life-eftate,  may  once  in  every  year,  by  motion  to  the  court  : 
of  chancery,  procure  the  cejluy  que  vie  to  be  produced  by  the  j 
tenant  of  the  land,  or  may  enter  thereon  in  cafe  of  his  refufal  , 
or  wilful  negleft.     And  by  the  ftatutes  of  4  Geo,  II.  c.  28.  j 

d  Dyer.  2S5.     a  Roll.  Abr.  5^9.  '  2  Ro'-  Abr.  553.  \ 

'  Crow.  Elii.  4si.  g  II  Rep.  J. 
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and  II  Geo.  II.  c.  19.  in  cafe  after  the  determination  of  - 
any  term  of  life,  lives,  or  years,  any  perfon  fliall  wilfully  hold 
over  the  fame,  the  leflbr  or  reyerfioner  is  entitled  to  recover 
by  a£lion  of  debt,  either  at  the  rate  of  double  the  annual 
value  of  the  premifes,  in  cafe  he  himfelf  hath  demanded  and 
given  notice  in  vi^riting  to  the  tenant  to  deliver  the  pofltffion; 
or  elfe  double  the  ufual  rent,  in  cafe  the  notice  of  quitting 
proceeds  from  the  tenant  himfelf,  having  power  to  determine 
his  leafe,  and  he  afterwards  neglects  to  carry  that  notice  into 
due  execution  (2). 

A  MAN  is  anfwerable  for  not  only  his  own  trefpafs,  but 
that  of  his  cattle  alfo  :  for,  if  by  his  negligent  keeping  they 
ftray  upon  the  land  of  another,  (and  much  more  if  he  permits* 
or  drives  them  on,)  and  they  there  tread  down  his  neighbour's 
herbage,  and  fpoil  his  corn  or  his  trees,  this  is  a  trefpafs  for 
which  the  owner  mud  anfwer  in  damages.  And  the  law  gives 
tlie  party  injured  a  double  remedy  in  this  cafe;  by  permitting 
him  to  diftrein  the  cattle  thus  damage-f enfant^  or  doing  da- 
piage,  till  the  owner  {hall  make  him  fatisfaftion;  or  elfe  by 
leaving  him  to  the  common  remedy  ifi  foro  contentiofo^  by 
aQion.  And  the  aftion  that  lies  in  either  of  thefe  cafes  of 
trefpafs  committed  upon  another's  land  either  by  a  man 
himfelf  or  his  cattle,  is  the  a6Hon  of  trefpafs  vi  et  armis ; 
whereby  a  man  is  called  upon  to  anfwer,  quare  vi  et  arims 
claufwn  tpfiiis  A^  apud  B,  fregity  et  blada  ipfius  A.  ad  valentiam 
centum  folidorum  ibidem  miper  crefcentia  cum  quibufdam  averiis 
depajlus  fuity  conculcavit^  et  confumpjit^  iffc,^:  for  the  law 
always  couples  the  idea  of  force  with  that  of  intrufion  upon 
the  property  of  another.  And  herein,  if  any  unwarrantable  [  21a. 
a£l  of  the  defendant  or  his  beafts  in  coming  upon  the  land 
be  proved,  it  is  an  aft  of  trefpafs  for  which  the  plaintiff 
muft  recover  fome  damages-,  fuch  however  as  the  jury  (liall 
think  proper  to  aflefs* 

^  Regijlr.  94. 


(2)  See  2  vol.  p.  151.  11,5. 
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In  trefpafles  of  a  permanent  nature,  where  the  injury  is 
continually  renewed,  (as  by  fpoiling  or  confuming  the  herb* 
age  with  the  defendant's  cattle,)  the  declaration  may  allege 
the  injury  to  have  been  committed  by  co7itinuat\on  from  one 
given  day  to  another,  (which  is  called  laying  the  action  with 
a  contlnuanda,)  and  the  plaintiff  fiiall  not  be  compelled  to 
bring  feparate  adions  for  every  day's  feparate  offence'.  But 
where  the  trefpafs  is  by  one  or  feveral  a£ls,  each  of  which 
terminates  in  itfelf,  and  being  once  done  cannot  be  done 
again,  it  cannot  be  laid  with  a  continuando:  yet  if  there  be  re- 
peated aas  of  trefpafs  committed,  (as  cutting  down  a  certain 
number  .of  trees,)  they  may  be  laid  to  be  done,  not  continu* 
ally,  but  at  divers  days  and  times  within  a  given  period  ^. 

In  fome  cafes  trefpafs  is  juftlfiaWe;  or,  rather,  entry  on 
'  another's  land  or  houfe  ftall  not  in  thofe  cafes  be  accounted 
trefpafs:  as  if  a  man  comes  thither  to  demand  or  pay  money, 
there  payable  \  or  to  execute,  in  a  legal  manner,  the  procefs 
of  the  law.  Alfo  a  man  may  juftify  entering  into  an  inn  or 
public  houfe,  without  the  leave  of  the  owner  firft  fpecially 
alked;  becaufe  when  a  man  profeffes  the  keeping  fuch  inn 
or  public  houfe,  he  thereby  gives  a  general  licence  to  any 
perfon  to  enter  his  doors.  So  a  landlord  may  juftify  entering 
to  diftrein  for  rent-,  a  commoner  to  attend  his  cattle,  com- 
nioning  on  another's  land;  and  a  reverfioner,  to  fee  if  any 
wafte  be  commited  on  the  eftate;  for  the  apparent  neceffity 
of  the  thing  ^  Alfo  it  hath  been  faid,  that  by  the  common 
law  and  cuftom  of  England  the  poor  are  allowed  to  enter 
apd  glean  upon  another's  ground  after  the  harveft,  without 
J 13  ]  being  guilty  of  trefpafs  "^ :  which  humane  provifion  feems  bor- 
rowed from  the  Mofaical  law  "  (3).    In  like  manner  the  com- 

i  2  Roll.  Abr.  545.  Ld.  Kaym.  140.  ^  Gilb.  Ev.  153.     Trials  ])er  pais. 

k  Salk.  63S,  659.  Lord  Raym,  823,  ch.  15,  pag.  43S. 

7  Mod.  152.  "  Levit.  c.  19.  V.  9.  k  c.  23.  v.  22. 

1  Rep.  146.  Deut.  c.  24.V.  19.  &c. 


(3)  Two  aaions  of  trefpafs  have  been  brought  in  the  common 
pleas  againft  gleaners,  with  an  intent  to  try  the  general  queftion 
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mon  hw  warrants  the  hunting  of  ravenous  beafts  of  prey,  as 
badgers  and  foxes,  in  another  man's  land ;  becaufe  the  de« 
ftroying  fuch  creatures  isfaidto  be  profitable  to  the  pubhc°(4)» 
But  in  cafes  where  a  man  mifdemeans  hlmfelf,  or  makes  an 
ill  ufe  of  the  authority  with  which  the  law  entrulis  him,  he 
fliall  be  accounted  a  trefpafler  ab  mitk  p  :  as  if  one  comes 
into  a  tavern  and  will  not  go  out  in  a  reafonable  time,  but 
tarries  there  all  night  contrary  to  the  inclinations  of  the 
owner ;  this  wrongful  aft  fliall  effea  and  have  relation  back 
even  to  his  firft  entry,  and  make  the  whole  a  trefpafs  ^.  But 
a  bare  non-feafance,  as  not  paying  for  the  v/ine  he  calls  for, 
will  not  make  him  a  trefpafler  •,  for  this  is  only  a  breach  of 
contraft,  for  which  the  taverner  fliall  have  an  a£lion  of  debt 
or  ajfumpfit  againft  him  ^  So  if  a  landlord  difl:reined  for  rent, 
and  wilfully  killed  the  diftrefs,  this  by  the  common  law  made 
him  a  trefpalTer  ab  initio^:  and  fo  indeed  would  any  other 
irregularity  have  done,  till  the  fl:atute  11  Geo.  II.  c.  19. 
which  enafts,  that  no  fubfequent  iregularity  of  the  landlord 

«Cro.  Jac.  321.  '  SRep.  147. 

P  Finch.  L.  47.    Cro.Jac.14S.  «  finch.  L.  47. 

^  2X0I).  Abr.   561. 


•yisj/whether  fuch  a  right  exifted;  in  the  firft,  the  defendant  pleaded 
that  he  being  a  poor,  necefiitous,  and  indigent  perfon,  entered  the 
plaintiff's  clofe  to  glean ;  in  the  fecond,  the  defendant's  plea  was 
as  before,  with  the  addition  that  he  was  an  inhabitant  legally  fet- 
tled within  the  pavifh  :  to  the  plea  in  each  cafe  there  was  a  general 
demurrer.  Mr.  J.  Gould  dehvered  a  learned  judgment  in  favour 
of  gleaning,  but  the  other  three  judges  were  clearly  of  opinion 
that  this  claim  had  no  foundation  in  law ;  that  the  only  authority 
to  fupport  it  was  an  extrajudicial  didum  of  lord  Hale ;  that  it  was 
a  pradice  incompatible  with  the  exclufive  enjoyment  of  property, 
and  was  produdive  of  vagrancy,  and  many  mifchievous  confe- 
quences.      i  H.  BL  Rep,^i. 

(4)  It  has  been  been  determined,  that  it  is  lawful  to  follow  a  fox 
with  horfes  and  hounds,  over  another's  ground,,  if  no  more  damage 
be  done  than  is  neceffary  for  the  deftrudion  of  the  animal  by  fuch 

apurfuit.     I  r,  R.  338, 

R4  •  (hall 
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fhall  make  his  firft  entry  a  trefpafs ;  but  the  party  injured 
fhali  have  a  fpecial  aftion  of  trefpafs  or  on  the  cafe,  for  the 
real  fpecific  injury  fuftained,  unlefs  tender  of  amends  hath 
been  made.  But  ftill,  if  a  reverfioner,  who  enters  on  pre* 
tence  of  feeing  wafte,  breaks  the  houfe,  or  ftays  there  all 
night ;  or  if  the  commoner  who  cornes  to  tend  his  cattle,  cuts 
down  a  tree  ;  in  thefe  and  fimilar  cafes,  the  law  judges  that 
he  entered  for  this  unlawful  purpofe,  and  therefore,  as  the 
ad  which  demonftrates  fuch  his  purpofe  is  a  trefpafs,  he  (hall 
be  efteemed  a  trefpafler  ab  initio  \  So  alfo  in  the  cafe  of 
hunting  the  fox  or  the  badger,  a  man  cannot  juftify  break- 
ing the  foil,  and  digging  him  out  of  his  earth  :  for  though 
the  law  warrants  the  hunting  of  fuch  noxious  animals  for  the 
public  good,  yet  it  is  held  "  that  fuch  things  mud  be  done  in 
214  ]  an  prdinary  and  ufual  manner  j  therefore,  as  there  is  an  or- 
dinary courfe  to  kill  them,  viz.  by  hunting,  the  court  heI4 
that  the  digging  for  them  was  unlawful. 

A  MAN  may  alfo  juftify  in  an  aftion  of  trefpafs,  on  ac- 
count of  the  freehold  and  right  of  entry  being  in  himfelf  | 
and  this  defence  brings  the  title  of  the  eftate  in  queftion. 
This  is  therefore  one  of  the  ways  devifed,  fince  the  difufe  of 
real  aaions,  to  try  the  property  of  eftates;  though  it  is  not 
fo  ufual  as  that  by  ejeftment,  becaufe  that,  being  now  a 
mixed  aftion,  not  only  gives  damages  for  the  ejedlion,  but 
alfo  poffeffion  of  the  land  :  whereas  in  trefpafs,  which  is 
merely  a  perfonal  fuit,  the  right  can  be  only  afcertained,  but 
no.  poffeffion  delivered;  nothing  being  recovered  but  da- 
inages  for  the  wrong  committed. 

In  order  to  prevent  trifling  and  vexatious  aftions  of  ^ref- 
pafs,  as  well  as  other  periShal  anions,  it  is  (inter  alia)  eu- 
afted  by  ftatmes  43  Eliz.  c.  6.  and  22  &  23  Car.  11.  c.  9. 
§  136.  that  where  the  jury,  who  try  an  adion  of  trefpafs, 
give  lefs  damages  than  forty  (hillings,  the  plaintiff  {hall 
be  allowed  no  more  cofls  than  damages  ^  unlefs  the  judge 

;  f  Rei.146,  ^  Cro,  Jacc32i' 

ftall 
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Ihall  certify  under  his  hand  that  the  freehold  or  title  of  the 
land  eame  chiefly  in  queilion.  But  this  rule  now  admits  of 
two  exceptions  more,  which  have  been  made  by  fubfequent 
ftatutes.  One  is  by  ftatute  8  &  9  W.  III.  c.  li.  which  en- 
afts,  that  in  all  actions  of  trefpafs,  wherein  it  Ihail  appear 
that  the  trcfpsfs  was  wilful  and  malicious,  and  it  be  fo  certi- 
fied by  the  judge,  the  plaintiff  fhall  recover  full  cofts  (5), 
Every  trefpafs  is  ivilful^  where  the  defendant  has  notice,  and 
IS  efpecially  forewarned  not  to  come  on  the  land  -,  as  every 
trefpafs  is  waliciou^^  though  the  damage  may  not  amount  to 
forty  fliillings,  where  the  intent  of  the  defendant  plainly  ap- 
pears to  be  to  harafs  and  diftrefs  the  plaintiff  (6).  The  other  [  %%S  1 
exception  is  by  ftatute  4  &  5  W.  &  M.  c.  23.  which  gives  full 
cofts  againft  any  inferior  tradefman,  apprentice,  or  other  dif- 
folute  perfon,  who  is  convifted  of  a  trefpafs  in  hawking, 
hunting,  fifhing,  or  fowling  upon  another's  land.  Upon 
this  ftatute  it  has  been  adjudged,  that  if  a  perfon  be  an 
inferior  tradefman,  as  a  clothier  for  inftance,  it  matters 
not  what  qualification  he  may  have  in  point  of  eltate;  but, 
if  he  be  guilty  of  fuch  trefpafs,  he  ftiall  be  liable  to  pay  fuU 
cofts  ^(7). 

^  Lord  Raym.  149. 

(5)  The  judge  mufl  certify  in  open  court  after  the  trial,  other* 
wife  the  certificate  is  void.     2  Wilf.  2r. 

(6)  If  a  perfon  has  notice  not  to  come  or  continue  upon  ai  - 
other's  land,  as  if  a  fportfman  has  notice  or  warning  not  to  come 
again,  or  to  go  off,  and  he  repeats  or  continues  the  trefpafs,  upon 
proof  of  this,  the  judges  think  themfelves  bound  to  certify  that 
the  trefpafs  is  wilful  and  mahcious,  and  the  plaintiff  will  in  confe- 
quence  be  entitled  to  full  ceils,      i  Efp,  425. 

It  has  been  determined  that  the  jndge  was  bound  to  certify, 
although  the  notice  had  been  general  to  all  perfons  not  to  trefpafs 
upon  the  plaintiff's  lands,  and  given  four  years  before,  and  although 
the  defendant  was  unacquainted  with  the  boundaries  of  the  plain- 
tiff's eilate.    6T*  R.  11,     See  2  vol.  147.  p.  3. 

(7)  The  perfons  defcribed  in  the  4  and  5  V/.  &  M.  c.  23.  are 
fubjeft  to  pay  full  cofts^  though  the  damages  are  under  40 j-.,  with- 
out 
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out  any  certificate  of  the  judge  or  previous  notice  from  the  party. 
The  words  inferior  iradefman  are  fo  vague  that  the  court  of 
common  pleas  v^ere  divided  in  opinion,  whether  a  perfon  who 
was   a   furgeon   and  apothecary   came    under   that    defcription. 

2  Wilf,  70. 

It  has  been  decided,  that  a  gentleman's  huntfman  is  not  a 
difToIute  perfon  under  this  ad;  and  where  the  plaintiff  Hates  the 
defendant  in  his  declaration  to  be  a  diffolute  perfon,  or  other  per- 
fon mentioned  in  the  ad,  if  he  fhould  not  prove  him  fo  at  the  trial, 
ilill  he  may  recover  a  verdid  as  in  a  common  aftion  of  trefpafs* 
2  BL  Rep.  900. 
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CHAPTER    THE    TIIIRTEK  NTil, 


OF   NUSANCE. 


A  THIRD  fpecles  of  real  injuries  to  a  man's  lands  a*id 
"^  ^  tenements,  is  by  nufafice,  Nufance,  nocumcntunty  or 
annoyance,  fignlfies  any  thing  that  worketh  hurt,  inconveni- 
ence, or  damage.  And  nufances  are  of  two  kinds  ;  public  or 
cornnwi  nufances,  which  afFecl  the  public,  and  are  annoy- 
ance to  all  the  king's  fubjefts ;  for  which  reafon  we  mud 
refer  them  to  the  clafs  of  public  wrongs,  or  crimes  and 
mifdemefnors  :  and  private  nufances,  which  are  the  objects 
of  our  prefent  confideration,  and  may  be  defined,  any  thing 
done  to  the  hurt  or  annoyance  of  the  lands,  tenements,  or 
hereditaments  of  another^.  We  will  therefore,  fir  ft,  mark 
out  the  feveral  kinds  of  nufances,  and  then  their  refpe£tivg' 
remedies. 

I.  In  difcuffing  the  feveral  kinds  of  nufances,  we  will 
confider,  firft,  fuch  nufances  as  may  affect  a  man's  corporeal 
hereditaments,  and  then  thofe  that  may  damage  fuch  as 
are  incorporeal, 

I.  First,  as  to  ^^r/^^r^^/ inheritances.  If  a  man  builds  a 
lioufe  fo  clofe  to  mine  that  his  roof  overhangs  my  roof,  and 
throws  the  water  off  his  roof  upon  mme,  this  is  a  nufance> 
for  which  an  aflion  will  lie^.  Likewife  to  ere£l  a  houfe  or 
other  building  fo  near  to  mine,  that  it  obftrufts  my  antient 
lights  and  windows,  is  a  nufance  of  a  fimilar  nature^.     But 

»  Finch.  L.  188.  b  F.  N.  B.  1S4.  c  9  R^p.  58. 

4  In 
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in  this  latter  cafe  it  is  neceflary  that  the  windows  be  antient ; 
that  is,  have  fubfifted  there  along  time  without  interruption; 
other  wife  there  is  no  injury  done  (i).  For  he  hath  as  much 
right  to  build  a  new  edifice  upon  his  ground,  as  I  have 
upon  mine  •,  fince  every  man  may  ereft  what  he  pleafes 
upon  the  upright  or  perpendicular  of  his  own  foil,  fo  as 
not  to  prejudice  what  has  long  been  enjoyed  by  another; 
3nd  it  was  my  folly  to  build  fo  near  another's  ground^* 
Alfo,  if  a  perfon  keeps  his  hogs,  or  other  noifome  animals, 
fo  near  the  houfc  of  another,  that  the  ftench  of  him  incom- 
modes him  and  makes  the  air  unwholefome  (2),  this  is  an 
injurious  nufance,  as  it  tends  to  deprive  him  of  the  ufe  and 
benefit  of  his  houfe^.  A  like  injury  is,  if  one's  neighbour 
^  fets  up  and  exercifes  any  ofFenfive  trade ;  as  a  tanner's,  a 
tallow-chandler's,  or  the  like  ;  for  though  thefe  are  lawful 
and  neceffary  trades,  yet  they  fliould  be  exercifed  in  remote 
places  ;  for  the  rule  is,  ^^Jic  titere  tuo^  tit  alkninn  non  laedas ;" 
tJiis  therefore  is  an  aftionable  nufance  ^  So  that  the  nu- 
fances  which  aiFe£l  a  man's  dwelling  m^i^  be  reduced  to 
thefe  three:  i.  Overhanging  it:  which  is  alfo  a  fpecies  of 
trefpafs,  for  cnjus  eft  fohim  ejus  ejl  ufque  ad  coelimi :  2.  Stopping 
antient  lights:  and,  3.  Corrupting  the  air  with  noifome 
fmells:  for  light  and  air  are  two'indefpenfable  requifites  t^ 

d  Cro.  EIi7.  iiS.     Salk.  459,  ^  Cro.  Car.  510. 

e  9  Rep.  5S. 


( I )  The  judges  now  hold,  that  lights  are  fuificiently  antient  to  \ 
fupport  this  aftion,  of  which  there  has  been  an  uninterrupted  j 
enjoyment  above  twenty  years.  I 

(  2 )  Lord  Mansfield  has  faid,  that  "  it  is  not  neceffary  that  the  : 
<-<  fmell  fliould  be  unwholefome  ;  it  is  enough,  if  it  renders  the  "  | 
*^  enjoyment  of  life  and  property  uncomfortably.'*      i  Burr,  337.   j 

So  alfo  it  will  be  a  nuifance,  if  hfe  is  mad^  uncomfortable  by  j 
the  apprehenfion  of  danger  ;  it  has  therefore  been  held  to  be  a  I 
nuifance,  a  mifdemeanor,  to  keep  great  quantities  of  gun-powdex  ; 
near  dweliing-houfes.     zStr.iiO']^ 

every  ^ 
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every  dwelling.  Bat  depriving  one  of  a  mere  matter  of 
pleafure,  as  of  a  fine  profpe6l,  by  building  a  wall,  or  the 
like ;  this,  as  It  abridges  nothing  really  convenient  or  iie- 
cetTary,  is  no  injury  to  the  fufferer,  and  is  therefore  not 
an  actionable  nufance^. 

As  to  nuf^mce  to  one's  lands :  if  one  ere£ls  a  fmcltinfr 
houfe  for  lead  fo  near  the  land  of  another,  that  the  vapour 
and  fmoke  kills  his  corn  and  grafs,  and  damages  his  cattle 
therein,  this  is  held  to  be  a  nufance^.  And  by  confequence 
it  follows,  that  if  one  does  any  other  acl,  in  itfelf  lawful, 
which  yet  being  done  in  that  place  necefi;arily  tends  to  the 
damage  of  another's  property,  it  is  a  nufance  :  for  it  is  in- 
cumbent On  him  to  find  fome  other  place  to  do  that  aft,  C  2i3  ] 
where  it  will  be  lefs  offenfive.  So  alfo,  if  my  neighbour 
ought  to  fcour  a  ditch,  and  does  not,  whereby  my  land  h 
overflowed,  this  is  an  adlionable  nufance  K 

With  regard  to  other  corporeal  hereditaments :  it  is  a  nu- 
fance to  ftop  or  divert  water  that  ufes  to  run  to  another's 
meadow  or  miil^;  to  corrupt  or  polfon  a  water-courfe,  by 
erefling  a  dye-houfe  or  a  lime-pit  for  the  ufe  of  trade,  in  the 
upper  part  of  the  ftream^  5  or  in  fhort  do  any  aft  therein, 
that  in  it's  coiifequences  muft  necelTarlly  tend  to  the  preju- 
dice of  one's  neighbour.  So  clofely  does  the  law  of  England 
enforce  that  excellent  rule  of  gofpel-morality,  of  «^  doing  to 
"  others,  as  we  would  they  fliould  do  unto  ourfelves." 

2.  As  to  incorporeal  he;reditaments,  the  law  carries  Itfelf 
with  the  fame  equity.  If  I  have  a  way,  annexed  to  my  ertate, 
acrofs  another's  land,  and  he  obftruds  me  in  the  nk  of  it 
either  by  totally  uopping  it,  or  putting  logs  acrofs  it,  or 
ploughing  over  it,  it  is  a  nufance :  for  in  the  firft  cafe  I  cannot 
enjoy  my  right  at  all,  and  in  the  latter  I  cannot  enjoy  it  fo 

^    E  9  Rep.  58.  kF.  N.  B.  184. 

^  I  Roll,  Abr.  89.  1  9  Kep.ccj.     re  Rjl],  A',r.  j^j, 

'  H.^ieon  F.  N.  B.  4a.  ', 


commo' 
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commodioufly  as  I  ought  "\    Alfo,  If  I  am  entitled  to  hold  a  i 

fair  or  market,  and  another    perfon  fets  up  a  fair  or  market  | 

fo  near  mine  that  he  does  me  a  prejudice,  it  is  a  nufance  to  j 

the  freehold  which  I  have  in  ray  market  or  fair^.  But  in  or-  ] 

derto  make  this  out  to  be  a  nufance,  it  is  necciTary,  i.  That  ; 

my  market  or  fair  be  the  elder,  otherwife  the  nufance  lies  at  ; 

my  own  door.     2.  That  the  market   be  erefted   within  the  ; 

third   part    of  twenty   miles  from   mine.     For  fir  Matthew  ] 

Hale  «  conftrues  the  cikta^  or  reafonable  day's  journey  men-  | 

tioned  by  BradonP,   to   be   tv/enty  miles  j  as  indeed  it  is  I 

ufually  underftood,  not  only  in  our  own  lawS  but  alfo  in  the  ] 

civile  from  which  we  probably  borrowed  it.    So  that  if  the  - 

new  market  be  not  within  feven  miles  of  the  old  one,  it  is  no  | 

219  3  nufance:  for  it  is  held  reafonable  that  every  man  ftiould  have  | 

a  market  within  one-third  of  a  day's  journey  from  his  ov/ii  | 

home  i  that  the  day  being  divided  into  three  parts,  he  may  | 

fpend  one  part  in  going,  another  in  returning,  and  the  third  ! 
in  tranfafting  his  neceflary  bufmefs  there.  If  fuch  market  or 

fair  be  on  the  fame  day  with  mine,  it  is  prima  fade  a  nufance  j 
to  mine,  and  there  needs  no  proof  of  it,  but  the  law  will  intend 

it  to  be  fo;  but   if  it  be  on   any  other  day,  it  may  be  a  nu-  | 

fance ;  though  whether  it  is  fo  or  not,  cannot  be  intended  | 

or  prefumed,  but  I  muft  make  proof  of  it  to  the  jury.    If  a  j 

ferry  is  ere£led  on  a  river,  fo  near  another  antient  ferry  as  to  i 

draw  away  it's  cuftom,   it  is  a  nufance  to  the   owngr  of  the  > 

old  one.     For  where  there  is  a  ferry  by  prefcription,   the  ' 

owner  is  bound  to  keep  it  always  in  repair  and  readinefs,  for  , 

the  eafe  of  all  the  king's  fubjefts  ;  otherwife  he  may  be  grie-  i 

voufly  amerced^  :  it  would  be  therefore  extremely  hard,  li  a  , 

new  ferry  were  fuflerred  to  (hare  his  profits,  which  does  not  \ 

alfo  (hare  his  burthen.     But  where  the  reafon  ceafes,  the  law  j 

alio  ceales  with  it :  therefore  it  is  no  nufance  to  ered  a  mill  1 

fonear  mine,  as  to  draw  av/ay  the  cuftom,  unlefs  the  miller  . 

mF.  N.  E.  1S3.     2  Roll.  Abr.  140.  'i  2  Inll.  567.  i 

n  F.  N,  B.  14B.     2  Roll.  Abr.  140.  ^  Ff.  z.  11.  i,  \ 

•  Hale  on  F.  K»  B.  18^.  '  2  lUii.  Abr.  140,  | 

F  /.  3.C.  16.  \ 

alfo 
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alfo  intercepts  the  water.  Neither  is  it  a  nufance  to  fet  up 
any  trade,  or  a  fchool,  in  neighbourhood  or  rivalfliip  with 
another:  for  by  fuch  emulation  the  public  are  Hke  to  be 
gainers  ;  and,  if  the  new  mill  or  fchobl  occafion  a  damage  to 
the  old  one,  it  is  damnum  abfque  injuria^. 

II.  Let  us  next  attend  to  the  remedies,  which  the  law  has 
given  for  this  injury  of  nufance.  And  here  I  muft  premife 
that  the  law  gives  no  private  Ycmedy  for  any  thing  but  a  pri" 
vate  wrong.  Therefore  no  aBion  lies  for  a  public  or  common 
nufance,  but  an  indlBmefit  only:  becaufe  the  damage  being 
common  to  all  the  king's  fubjecls,  no  one  can  aflign  his  parti- 
cular proportion  of  it;  or  if  he  could,  it  would  be  extremely 
hard,  if  every  fubjefl  in  the  kingdom  were  allowed  to  harafs 
the  offender  with  feparate  aftions.  For  thisreafon,  no  per-r 
fon,  natural  or  corporate,  can  have  an  aftion  for  a  public 
nufance,  or  punifh  it ;  but  only  the  king  in  his  pubhc  capa- 
city of  fupreme  governor,  and  pater-famUias  of  the  king-  L  ^^^  J 
dom".  Yet  this  rule  admits  of  one  exception  ;  where  a  pri- 
vate perfon  fufFers  fome  extraordinary  damage,  beyond  the 
reft  of  the  king's  fubjecls,  by  a  public  nufance;  in  which 
cafe  he  fliall  have  a  private  fatisfaftion  by  action.  As  if,  by 
means  of  a  ditch  dug  acrofs  a  public  way,  which  is  a  com- 
mon nufance,  a  man  or  his  horfe  fufFer  any  injury  by  falling 
therein;  there,  for  this  particular  damage  (3),  which  is  not 
common  to  others,  the  party  fliall  have  his  adion^.  Alfo 
if  a  man  hath  abated,  or  removed,  a  nufance  which  offended 
him,  (as  we  may  remember  it  was  ftated  in  the  firfl  chapter 
of  this  book,  that  the  .party^  injured  hath  a  right  to  do,)  in 
this  cafe  he  is  entitled  to  no  action  ^.  For  he  had  choice  of 
two  remedies  ;  either  without  fjir,  by  abating  it  himfelf,  by 

f  Hale  on  F.  N.  B.   184.  .  w  Co.  Litt.  -^G.     5  Rep.  73. 

u  Vaugh.   341,   342,  X  9  Rep.  55. 


(3)  But  the  particular  damagr2  iu  this  cafe  muPc  be  dired,  and 
not  confequentialj  as  by  being  delayed  in  a  ioiirnev  of  importance. 
Bull  N.  P.  26, 

his 


220 


Private  BookIIL 


his  own  mere  a<^  and  authority ;   or  by  fuit,  in  which  he  j 

may  both  recover  damages,  and  remove  it  by  the  aid  of  the  ^ 

law :  but,   having  made  his  ele£l:ion  of  one  remedy,  he  is  \ 

totally  precluded  from  the  other.  j 

Tpie  remedies  by  fuit  are,   i.  By  a£lion  on  the  cafe  for  da-  J 

mages;  in  which  the   party  injured  fhall  only  recover  a  fa-  , 

tisfaaion  for  the  injury  fuftained  ;  but  cannot  thereby  remove  | 

the  nufance.     Indeed  every  continuance  of  a  nufance  is  held  I 

to  be  a  frefii  one  ^  \  and  therefore  a  frefli  aftion  will  lie,  and  j 

very  exemplary  damages  will  probably  be  given,  if,  after  one  \ 

verdi£t  a^ainft  him,  the  defendant  has  the  hardinefs  to  conti-  ! 

nue  it.     Yet  the  founders  of  the  law  of  England  did  not  rely  i 

upon  probabilities  merely,  in  order  to  give  relief  to  the  in-  : 

jured.  Th:y  have  therefore  provided  two  other  anions  •,  the 

ajftfe  cf  nufance^  and  the   writ  of  quod  permittat  projlernere :  \ 

which  not  only  give  the  plaintiff  fatisfaftion  for  his  injury  j 

paPr,  but  alfo  ftrike  at  the  root  and  remove  the  caufe  itfelf,  ! 

the  nufance  that  occafioned  the  Injury.     Thefe  two  anions  | 

i     however  can  only  be  brought  by  the  tenant  of  the  freehold;  ; 

fo  that  a  leflee  for  years  is  confined  to  his  a£tion  upon  the  ; 

cafe^.  J 

221  ]      ^.  An  afflfe  of  mfance  is  a  writ:  wherein  it  Is  ftated  that  : 

the  party  injured  complains  of  fome  particular  fad  done,  ad  \ 

nocimievtum  Uheri  tefiementifui^  and  therefore  commanding  the  i 

fheriff  to  fummon  an  affife,  that  is  a  jury,  and  view  the  pre-  \ 

mifes,  and  have  them  at  the  next  commifTion  of  affifes,  that  J 
juflice  may  be  done  therein^:  and,  if  the  afhfe  is  found  for 
the  plaintlft*,  he  {hall  have  judgment  of  two  things  ;    i.  To 

have  the  nufance  abated;  and  2.  To  recover  damages^.  For-  ' 

merly  an  afilfe  of  nufance  only  lay  againfl  the  very  v/rong-  1 

doer  himfelf  who  levied,  or  did  the  nufance  ;  and  did  not  \ 

lie  again  (I  any  perfon   to  whom  he  had  aliened  the  tene-  \ 

ments,  whereon   the   nufance  was  fi tuated.     This  was  the  ' 

r    immediate   reafon  for  making   that  equitable   provifion   in  | 

y  2  Leon.  pi.  129.  Crc.  Eliz.  402.            ="  F.  !>..  B.  1S3.  I 

2  Finch.  L.  2?9.^                                     ^  9  Rep.  ^>^.  j 

ftatutc  \ 
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fbtute  Weflm.  2.  13  Edw.  I.  c,  24.  for  granting  a  fimllar 
writ,  /;;  cafu  confiimli^  where  no  former  precedent  was  to  be 
found.  The  ftatute  ena6ls,  that  «^  de  caetero  mn  recedant 
«^  querentes  a  curia  domini  regis ^  pro  eo  quod  tenementum  tranf-* 
^^fertur  de  uno  in  aliiim  /'  and  then  gives  the  form  of  a  new 
writ  in  this  cafe :  which  only  differs  from  the  old  one  in 
this,  that,  where  the  affife  is  brought  againft  the  very  per^ 
fon  only  who  levied  the  nufance,  it  is  faid  "  quod  A.  (the 
^^  wrongdoer)  %*///?^  kvavit  tale  nocumentmn ;''  but,  where 
the  lands  are  aliened  to  another  perfon,  the  complaint  is 
againft  both  ;  '^  quod  A.  (the  wrongdoer)  et  B.  (the  alienee) 
^«  levaverimt^ :'  For  every  continuation,  as  was  before  fud^ 
13  a  frefh  nufance  ;  and  therefore  the  complaint  is  as  v/ell 
grounded  againft  the  alienee  who  continues  it,  as  againft 
the  alienor  who  firft  levied  it. 

3.  Before  this  ftatute,  the  party  injured,  upon  any  alien- 
cation  of  the  land  wherein  the  nufance  was  fet  up,  was  driven 
to  his  quod  permittat  projlertjere  ;  which  is  in  the  nature  of  a 
writ  of  right,  and  therefore  fubjed  to  greater  delays^.  This 
is  a  writ  commanding  the  defendant  to  permit  the  plaintiff 
to  abate,  quod  permittat  profer?iere,  the  nufance  complained 
of;  and,  unlefs  he  fo  permits,  to  fummon  him  to  appear  in  r  ^.2^  1 
court,  and  fliew  caufe  why  he  will  not®.  And  this  writ 
lies  as  well  for  the  alienee  of  the  party  firft  injured,  as 
againji  the  alienee  of  the  party  firft  injuring ;  as  hath  been 
determined  by  all  the  judges  ^  And  the  plaintiff  ftiall  have 
judgment  herein  to  abate  the  nufance,  and  to  recover  da- 
mages againft  the  defendant. 

Both  thefe  adions,  of  aJJIfe  of  nufance  ^  and  of  quod  permit- 
tat proflernere^  are  now  out  of  ufe,  and  have  given  way  to  the 
action  on  the  cafe ;  in  which,  as  was  before  obferved,  no 
judgment  can  be  had  to  abate  the  nufance,  but  only  to  re- 
cover damages.  Yet,  as  therein  it  Is  not  neceffary  that  the 
freehold  fliould  be  in  the  plaintiff  and  defendant  refpedively, 

c9Rep,  ^K^^  *F.N.  B.  124. 

d  2lnft.  405.  f  ^  Rep.  100,.  lor. 

Vol.  til  g  ^^ 
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as  It  mud  be  m  thefe  real  a£lions,  but  it  is  maintainable  by 
one  that  hath  poffeffion  only,  againft  another  that  hath  like 
pofleffion,  the  procefs  is  therefore  eafier  :  and  the  effefl  will 
be  much  the  fame,  unlefs  a  man  has  a  very  obllinate  as  well 
as  an  ill-natured  neighbour  :  who  had  rather  continue  to  pay 
damages^  than  remove  his  nufance.  For  in  fuch  a  cafe,  re- 
courfe  muft  at  laft  be  had  to  the  old  and  fure  remedies, 
which  will  eftedtuaily  conquer  the  defendant's  perverfenefs, 
by  fending  the  jQieriiF  v/ith  his  poje  comtatus^  or  power  of 
the  county^  to  level  it. 
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CHAPTER  THE   rOT/RTEEKTlI 


OP  WASTE. 


^  I  ^HE    fourth  fpecies  of  injury,  that  may  be  ofK?red  to 
-^     one's  real  property,  is  by  ^vnjley  or  dedruclion  in  lands 
^nd  tenements.  What  fliall  be  called  wafte  was  confidered 
at  large  in  a  former  volume^,  as   it  was  a  means  of  for- 
feiture,   and    thereby  of  transferring  the  property   of  real 
eftates.     I  fliall  tiierefore  here  onjy  beg  leave  to  remind  the 
ftudent,  that  wafte  is  a  fpoii  and  dedruclion  of  the  ef!:ate, 
either  in  houfes,  woods,  or  lands  ;  by  demoiifiiing  not  the 
temporary  profits  only,  but  the  very  fiibftance  of  the  thing  j 
thereby  rendering  it  wild  and  defolate ;  which  the  common 
law  exprefles  very  fignificantly  by  the  word  vaftum  :  and  that 
this  va/fum^  or  wafte,  is  either  voluntary,  or  permiffive  ;  the 
one  by   an  a£lual   and   defigned    demolition   of  the   lands, 
woods,  and  houfes  ;  the  other  arifing  from  mere  neengence, 
and  want  of  fufficient  care  in  reparations,   fences,  and  the 
like.     So   that   my  only   bufmefs  is  at  prefent  to  iliCw,   to 
whom  this  wafte  is  an  injury ;  and  of  courfe  who  is  entitled 
to  any,  and  what,  remedy  by  adion* 

I.  The  perfons,  who  may  be  Injured  by  v/afte,  are  fuch 
as  have  fome  inter  eft  in  the  eftate.  wafted  ^  for  if  a,  man  be  the 
abfolute  tenant  in  fee-nmple  (i),  without  any  incumbrance  or 

3  See  vol.  II.  ch.  i8. 


( I)  A  tenant  in  fee-tail  has  the  fame  uncontrolled  and  unlimited 
power  in  committing  v/afte,  as  a  tenant  in  fee^fimple. 


S  %  ch.arc!;e 
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j 
charge  on  the  premifes,  he  may  commit  whatever  wafte  his  ■{ 
own  indifcretion  may  prompt  him  to,  without  being  im^  ' 
peachabie  or  accountable  for  it  to  any  one.  And,  though  ' 
his  heir  is  fure  to  be  the  fufFerer,  yet  nemo  ejl  haere?  viventis  ;  ] 
no  man  is  certain  of  fucceeding  him,  as  well  on  account  of  I 
the  uncertainty  which  fhall  die  firft,  as  alfo  becaufe  he  has  it  i 
in  his  own  power  to  conftitute  what  heir  he  pleafes,  accord-  . 
ing  to  the  civil  law  notion  of  an  haeres  natus  and  an  haeres  \ 
faclus  :  or,  in  the  more  accurate  phrafeology  of  our  Englifli  * 
1  aw,  he  may  aliene  or  devife  his  eftate  to  whomever  he  i 
thinks  proper,  and  by  fuch  alienation  or  devife  may  difin-  , 
herit  his  heir  at  law.  Into  whofe  hands  foever  therefore  the  \ 
ePcate  wafted  comes,  after  a  tenant  in  fee-fimple,  though  j 
the  wafte  is  undoubtedly  dammimy  it  is  damnum  abfque' 
injuria »  \ 

One  fpecies  of  intereft,  which  is  injured  by  wafte,  isj 

that  of  a  perfon  who  has  a  right  of  common  in  the  place  i 

wafted  ;  efpecially  if  it  be  common  of  eftovers^  or  a  right; 

of  cutting  and  carrying  away  wood  for  houfe-bote,  plough-' 

bote,  13 c*     Here,  if  the  owner  of  the  wood  demolifties  tliej 

whole  wood,    and  thereby  deftroys  all  poflibility  of  taking 

eftovers,  this  is  an   injury  to  the  commoner,  amounting  to 

no  lefs  than  a  difleifin  of  his  common   of   eftovers,  if  hei 

choofes  fo  to  confider  it ;  for  which  he  has  his  remedy  toj 

recover  pofTeffion  and  damages  by  affife,  if  entitled  to  a  frecT' 

hold  in  fuch  common  :  but  if  he  has  only  a  chattel  intereft,; 

hen  he  can  only  recover  damages  by  an  adlion  on  the  caf^jjj 

for  this  wafte  and  deftruction  of  the  woods,  out  of  which  hl|l 

eftovers  were  to  iffue  ^.  | 

But  the  moft  ufual  and  important  intereft,  that  is  hur^ 
by  this  commiffion  of  wafte,  is  that  of  him  who  hath  the  re-: 
mainderorreverfion  of  the  inheritance,  after  a  particular  eftatd 
for  life  or  years  in  being.  Here,  if  the  particular  tenant, 
(be  it  the  tenant  in  dower  or  by  curtefy,  who  was  anfwerable 
for  wafte  at  the  common  law^,  or  the  leffee  for  life  or  years, 

>  F,  N.  B.  59.    9  Rep.  ii2.  c  s  Ind.  299.  ! 

:  who 
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'  who  was  firfl  made  liable  by  the  ftatutes  of  Marlbridge  ^  and 
of  GloceflerS)  if  the  particular  tenant,  I  fay,  commits  or 
fufFers  any  wafte,  it  is  a  manifeft  injury  to  him  that  has  the 
inheritance,  as  it  tends  to  mangle  and  difmcmber  it  of  its 
mod  defirable  incidents  and  ornaments,  among  which  timber 
and  houfes  may  juflly  be  reckoned  the  principal.  To  him 
therefore  in  remainder  or  reverfion,  to  whom  the  inheritance 
appertains  in  expedlancy^,  the  law  hath  given  an  adequate 
remedy.  For  he,  who  hath  the  remainder  for  life  only,  is 
not  entitled  to  fue  for  wafle  •,  fince  his  intereft  may  never 
perhaps  come  into  pofTeffion,  and  then  he  hath  fuffered  no 
mjury  (2).  Yet  a  parfon,  vicar,  arch-deacon,  prebendary,* 
and  the  like,  who  are  feifed  in  right  of  their  churches  of  any 
remainder  or  reverfion,  may  have  an  adion  of  wafte  -,  fo^ 
they,  in  many  cafes,  have  for  the  benefit  of  the  church  and 
of  the  fucceffor  a  fee-fimple  qualified  :  and  yet,  as  they  are 
not  feifed  in  their  own  right,  the  writ  of  wafte  fhall  not  fay, 
ad  exhaeredationem  ipfmsy  as  for  other  tenants  in  fee-fimple  ; 
but  ad  exhaeredationem  ecdefiae^  in  whofe  right  the  fee-fimple 
is  holden^. 

II.  The  redrcfs  for  this  injury  of  wafte  is  of  two  kinds  5 
preventive,  and  correftive  :  the  former  of  which  is  by  writ 
of  ejlrepetnenty  the  latter  by  that  of  wajle. 

I.  EsTREPEMENT  is  an  old  French  word,  fignlfying  the 
fame  as  wafte  or  extirpation  :  and  the  writ  of  eflrepement  lay 

d  52  '^tn.  Iir.  G.  23.  f  Co.  Litt.  53. 

^  6  Edw.  i.  c.  3.  g  Ihid.z^i, 


(2)  No  perfon  is  entitled  to  an  a£lion  of  wafte  againii  a  tenant 
for  life,  but  he  who  has  the  immediate  eftate  of  inheritance  in  re- 
mainder or  reverfion,  expectant  upon  the  eftate  for  fife.  If  be- 
tween the  eftate  of  the  tenant  for  hfe  who  commits  wafte,  and  the 
fubfequent.  eftate  of  inheritance,  there  is  interpofed  an  eftate  of 
freehold  to  any  perfon  in  ejfe^  then,  during  the  cofttinuance  of  fuch 
interpofed  eftate,  the  aftion  of  wafte  is  fufpended  ;  and  if  the  firft 
tenant  for  life  dies  during  the  continuance  of  fuch  interpofed  eftate, 
the  aftion  is  gone  for  ev^r.     Harg.  Co.  Litt,  218.  b. 

^3         .  at 
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at  the  common  law,  after  judgment  obtained  in  any  afllon 

reals  and  before  podeffion  was  delivered  by  the  IherifF-,  to 

,    Hop  any  wafte  which  the  vanquiflied  party  might  be  tempted 

to  commit  in  Lindsj  which  were  determined  to  be  no  longer 

his.     But   as  in   feme   cafes  the   demandant  may  be  juilly 

apprehenfive,  that  the  tenant  may  make  wafte  or  tfirepemenf 

pending  the  fuit,  v/ell  knowing  the  weaknefs   of   his   title, 

therefore   the  ilatute   of    Gloceiter^    gave   another  writ  of 

ejirepementj  pendente  placitOy    commanding  the  flierifF  firmly 

^%6  ]  to  inhibit  the  tenant  *'  mfaciat  vaftwn  vel  ejirepementum  pen- 

^«  denteplacito  dicio  mdifcujfo^ .''     And,  by  virtue  of  either  of 

thefe  writs  the  flierifF  may  refift  them  that  do,  or  oiFer  to  dd 

wafte ;  s^nd,  if  otherv^ife  he  cannot  prevent  them,  he  may 

lawfully  imprifon  the  v/ailers,  or  m.ake  a  warrant  to  others 

to  imprifon  them :  or,  if  neceflity  require,  he  may  take  the 

pojje  comitatus  to  his  affiftance.     So  odious  in  the  fight  of  the 

law  is  wafte  and  deftruftion-^     In  fuing  out  thefe  tv/o  writs 

this  difference  was  formerly  obferved  ;  that  in  anions  merely 

poffeiTory,  v/here  no  damages  are  recovered,  a  writ  of  ejlrepe- 

ment  might  be  had  at  any  tmiz  pendente' lite y  nay  even  at  tiie 

time  of  fuing  out  tlie   original  writ,  or   firft  procefs :  but, 

in  an  aclion  where  damages  were  recovered,  the  demandant 

could  only  have  a  writ  of  efirepement,  if  he  was  apprehenfive 

of  wafte  after  verdi£l  had^  5  for,  with  regard  to  wafte  done 

before  the  verdi£l  was  given,  it  was  prefumed  the  jury  would 

confider  that  in  aiTeffing  the  aua^itiim  of  damages.     But  now 

it  feems  to  be  held,  by  an  equitable  conftrudion  of  the  ftatute 

of  Glocefter,  and  in  advancement  of  the  remedy,  that  a  writ 

of  eflrepement^  to  prevent  v/aifte,  may  be  had  in  every  ftage, 

as  well  of  fuch  anions  wherein  damages  are  recovered,  as  of 

thofe  wherein  only  poirciTion   is  had  of  the  lands;  for  per- 

;idventure,  faith  the  law,  the  tenant  may  not  be  of  ability  to 

fatisfy  the  demandant  his  full  damages".  And  therefore,  now, 

in  an  a£lion  of  wafte  itfelf,  to  recover  the  place  wafted  anc! 

alfo  damages,  a  writ  of  ejlrepemeiit  will  lie,  as  well  before  as 

ft   2  Inft.  ^2R.,  ^   -  ^nft.  329. 

i  6Edvv,I.c.  Ti.  ^'  RN.B.  60,61. 

^"••-  '^  after 
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after  judgment.  For  the  plaintiff  cannot  recover  damages 
for  more  wade  than  is  contained  in  his  original  complaint: 
neither  is  he  at  liberty  to  aflign  or  give  in  evidence  any  wafte 
made  after  the  fuing  out  of  the  UTit :  it  is  therefore  reafonable 
that  he  (liould  have  this  writ  oi preventive  juftice,  fmce  he  is 
in  his  prefcnt  fuit  debarred  of  any  farther  remedial^.  If  a  w^rit 
of  e/Irepementy  fotbidding  wafte,  be  dircdled  and  delivered  to 
the  tenant  himfelf,  as  it  may  be,  and  he  afterwards  proceeds 
to  commit  wafle,  an  a£Hon  may  be  carried  on  upon  the 
foundation  of  this  writ-,  wherein  the  only  plea  of  the  tenant  [  227  1 
can  be,  tion  fecit  vajlum  co7itra  prohihitionem  t  and,  if  upon 
verdift  it  be  found  that  he  did,  the  plaintiff  may  recover 
coils  and  damages  p,  or  the  party  may  proceed  to  punifh  the 
defendant  for  the  contempt:  for  if,  after  the  writ  directed 
and  delivered  to  the  tenant  or  his  fervants,  they  proceed  to 
commit  wafte,  the  court  will  imprifon  them  for  this  contempt 
of  the  writ"^.  But  not  fo,  if  it  be  direfted  to  the  (herifF,  for 
then  it  is  incumbent  upon  him  to  prevent  the  ejlrepemefit  ab- 
folutely,  even  by  raffing  the  pojfe  comitatusy  if  it  can  be  done 
no  other  way. 

Besides  this  preventive  redrefs  at  common  law,  the  courts 
of  equity,  upon  bill  exhibited  therein,  complaining  of  wafte 
and  deftruflipn,  will  grant  an  injunftion  in  order  to  Hay 
wafte,  until  the  defendant  fliall  have  put  in  his  anfwer,  and 
the  court  fhall  thereupon  make  farther  order.  Which  Is  now 
become  the  moft  ufual  way  of  preventing  wafte. 

Q,.  A  "WRIT  of  wq/Ie  is  alfo  an  a£lion,  partly  founded  upon 
the  common  law  and  partly  upon  the  ftatute  of  Glocefter  ^ ; 
smd  may  be  brought  by  him  who  hath  the  immediate  eftate  of 
inheritance  m  reverfion  or  remainder,  againft  the  tenant  for 
life,  tenant  in  dower,  tenant  by  the  curtefy,  or  tenant  for 
years.  This  a6lion  is  alfo  maintainable  in  purfuance  of  fta- 
tute ^  Weftm.  a.  by  one  tenant  in  common  of  the  inherit- 

«»  5  Rep.  115,  r  6  Ed.  I.  c.  ^, 

f  Moor.  100,  S  13  Ed,  L  c.  22, 


<  Hob.  85, 


S  4  ance 
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ance  agalnft  another,  who  makes  wafte  In  the  eftate  holden 

in  common.     The  equity  of  which  ftatute  extends  to  joint-  , 

tenants,  but  not  to  coparceners :  becaufe  by  the  old  law  co-  , 

parceners  might  make  partition,  whenever  either  of  them  j 

thought  proper,  and  thereby  prevent  future  wade,  but  te- ; 

nants  in  common  and  joint-tenants  could  not;  and  there- 1 

fore  the  ftatute  gave  them  this  remedy,  compelling  the  de-j 

fendant  either  to  make  partition,  and  take  the  place  wafted  to; 

his  own  {hare,  or  to  give  fecurity  not  to  commit  any  farther, 

wafte  ^     But  thefe  tenants  in  common  and  joint-tenants  are; 

[  228  ]  not  liable  to  the  penalties  of  the  ftatute  of  Glocefter,  which; 

'  extends  only  to  fuch  as  have  life-eftates,  and  do  wafte  to  the^ 

prejudice  of  the  inheritance.     The  wafte  however  muft  be 

iomething  confiderable;  for  if  it  amount  only  to  twelve  pence, 

or  fome  fuch  petty  fum,  the  plaintiff  fiiall  not  recover  in  an^ 

adlon  of  wafte  :  nam  de  minimis  non  curat  lex""  (2).  j 

This  aSion  of  wafte  is  a  mixed  adion  -,  partly  real,  fo  far^ 

as  it  recovers  land ;  and  partly  perfbnal,  io  far  as  it  recoversi 

damap-es.     For  it  is  brought  for  both  thofe  purpofes;  and,  if 

the  wafte  be  proved,  the  plaintiff  fiiall  recover  the  thing  or 

place  wafted,  and  alfo  treble  damages  by  the  ftatute  of  Glo-; 

cefter.     The  writ  of  wafte  calls  upon  the  tenant  to  appear; 

and  fiiew  caufe,  why  he  hath  committed  wafte  and  deftruaioUi 

in  the  place  named,  ad  exhaeredationem,  to  the  difinherifonij 

of  the  plaintiff  ^\     And  if  the  defendant  makes  default,  or 

does  not  appear  at  the  day  affigned  him,  then  the  fheriff  is^ 

to  take  with  him  a  jury  of  twelve  men,  and  go  in  perfon  tOi 

the  place  alleged  to  be  wafted,  and  there  inquire  of  the  waft^ 

dom,  and  the  damages-,  and  make  a  return  or  report  of  the! 

fame   to  the  court,    upon   which  report  the  judgment  is; 

founded  ^.    For  the  law  will  notfuffer  fo  heavy  a  judgment^ 

as  the  forfeiture  and  treble  damages,  to  be  paffed  upon  ^ 

mere  default,  without  full  affurance  that  the  fadl  is  according 

^s  it  is  ftated  in  the  writ.     But  if  the  defendant  appears  ta 

the  v/rlt,  and  afterwards  fuffers  judgment  to  go  againft  Um 

t  2li)rt.403,404.  wF.N.B.  55.  : 

u  Finch.  L.  29.  xPoph.24.  ! 


(2)  See  2B.&P.  86-  I 
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by  default,  or  upon  a  nihil  elicit ^  (when  he  makes  no  anfwer, 

puts  in  no  plea^  in  defence,)  this  amounts  to  a  confeffion  of 

the  wafte-j  fince,  having  once  appeared^  he  cannot  now  pre^ 

tend  ignorance   of  the  charge.     Now  therefore   the  flieriff 

fhall  not   go   to  the  place  to  inquire   of  the  fa£i:,   whether 

any  wafte    has,  or  has  not,  been    committed;  for    this   is 

already  afcertained  by  the  filent  confeffion  of  the  defendant : 

but  he  fliall  only,  as   in  defaults  upon  other  anions ,  make 

inquiry  of  the  quantum  of  damages  y.     The  defendant,   on 

the  trial,  may  give  in  evidence  any  thing  th^t  piroves  there  [  229  3 

was  no  wafte  committed,  as  that  the  deftruciion  happened 

by  lightning,  tempeft,  the  king's  enemies,  or  other  inevitable 

accident  ^  (3).    But  it  is  no  defence  to  fay,  that  a  iiranger  did 

the  wafte,   for   againft   him  the  plaintiff  Kath  no  remedy  : 

though  the  defendant  is  entitled  to  fiie  fuch  ftranger  in  an 

adion  of  trefpafs  vi  et  armis^srA  ihail  recover  the  damages 

he  has  fufFered  in  confequence  of  fuch  unlav/ful  a£l  ^'. 

When  the  wafte  and  damages  are  thus  afcertained,  either 
by  confeffion,  verdifl,  or  inquiry  of  the  il^erifF,  judgment  is 
given,  in  purfuance  of  the  ftatute  of  Glocefter,  c.  5.  that  tiic 
plaintiff  (hall  recover  the  place  wafted  ,  for  which  he  has 
immediately  a  writ  oifeifmy  provided  the  particular  eftate  be 
ftill  fubflfting,  (for,  if  it  be  expired,  there  can  be  no  for- 
feiture of  the  land,)  and  alfo  that  the  plaintiff  fhall  recover 

y  Cro.  E!iz.  18.  290.  ^  Ld,\\' oi  7-jJ priiu;  112. 

«  Co.  Lilt.  53. 


(3)  A6l:ion  on  the  cafe  doth  not  lie  for  peiniiiL..  .,;.!.%  c  Rc-'>, 
13.  Hale  3ISS,  The  cafe  cited  by  Lord  Hale,  k  that  of  th* 
Countefs  of  Salop,  who  brought  an  aciion  on  the  cafe  ao-ainPc  her 
tenant  at  will,  for  negligently  keeping  his  lire,  that  tlie  houfe  was 
burnt ;  and  the  v/hole  coLirt  held  that  neither  adion  on  the  cafe 
nor  any  otlier  a6lion  lay;  becaufe  at  com^r.on  law,  and  before  the 
fcatute  of  Gloceiler,  action  did  not  lie  ijr  waile  anainfl:  tenaiit 
for  hfe  or  years,  or  any  other  tenant  ccming  in  by  agreement  of 
partiesj  and  tenant  at  v»^ill  is  not  within  the  ilatute.  But  if  te- 
nant at  will  iHpuiates  with  his  lefFc-r  to  be  ref[3onfjble  for  fire  bv 
negligence,  or  for  other  permiflive  wafte,  v/ithout  doubt  an  a6licn 
wiil  he  on  fuch  exprefs  agreement.     The  fame  obfervation  holds 

with 
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treble  the  damages  affeiledby  the  jury  ;  \yhich  he  muil  obtain 
in  the  fame  manner  as  all  other  damages,  in  anions  perfonal 
and  mixed,  are  obtained^  whether  the  particular  eftate  be 
expired,  or  ftili  in  being.  , 


with  refped:  to  tenants  for  hfe  or  years  before  the  ilatute  of  Glo- 
cefter;  for  thoup-h  the  law  did  not  make  them  hable  to  anv  ac- 
tioHj  yet  it  did  not  reftrain  them  from  making  themfelves  hable  by 
agreement.  At  the  common  law,  leiTees  were  not  anfwerable  to 
landlords  for  accldentEl  or  neghgent  burning ;  for  as  to  fires  by 
accident,  it  is  expreffed  in  Fleta,  that  fortuna  Ignis  've!  hujufmod'i 
evenius  ■  inoplnatl  omnes  tenentes  excufant ;  and  lady  Shrewfbury's 
cafe  is  a  direct  authority  to  prove  that  tenants  are  equally  exciif- 
able  for  lire 3  by  negligence.  Fleta^  lib.  i.  c.  12.  Then  cam.e  tlie 
ftatute  of  G-locefcer,  which,  by  making  tenants  for  life  and  year^i 
hable  to  waite  w^ithout  exception,  confequently  rendered  them  an- 
f^verabie  for  deilru£tion  by  fire;  but  now  by  the  6  Ann.  c.  31, 
the  ancient  law  is  reftored,  for  the  flatute  of  Anne  exempts  all 
perfons  from  a6iions  for  accidental  lire  in  any  houfe,  except  in 
the  cafe  of  fpecial  agreements  between  landlord  and  tenant.  It: 
has  been  doubted  under  this  ilatute,  whether  a  covenant  to  repair,, 
generally  extends  to  the  cafe  of  fire,  and  fo  becomes  an  agree- 
ment within  the  ftatute  ;  and  therefore,  where  it  is  intended  that, 
the  tenant  (hall  not  be  liable,  it  is  moil  ufual  in  the  covenant  fori 
repairing,  exprefsly  to  except  accidents  by  lire.  See  Harg^  Co»:^ 
Lit.  57.  a. 
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CHAPTER    THE   FIFTEEXTIL 


OF  SUBTRACTION. 


SUBTRACTION,  whlch^  Is  the  fifth  fpecles  of  mjurJes 
^  affccllng  a  man's  real  property,  happens  when  any 
perfon  who  owes  any  fuit,  duty,  cuftom,  or  fervice  to  ano- 
[her,  withdraws  or  neglects  to  perform  it.  It  differs  from 
a  deiTeifin,  in  that  this  is  committed  without  any  denial  of  the 
right,  confifiing  merely  of  non-performance; /Z'^/ (Irikes  at 
the  very  title  of  the  party  injured,  and  amounts  to  an  oufter 
Dr  aftual  difpollcffion.  Subtraftion  hovv'^ever,  being  clearly 
an  injury,  is  remediable  by  due  courfe  of  law:  but  the  re- 
medy differs  according  to  the  nature  of  the  fervices  ;  whether 
they  be  due  by  virtue  of  any  tenure,  or  by  cuftom  only. 

I.  Fealty,  fuit  of  court,  and  rent,  are  duties  and  fer- 
^^ices  ufually  iflaing  and  ar'ifing  ratmie  tenurae^  being  the 
:onditions  upon  which  the  antient  lords  granted  oat  their 
lands  to  their  feudatories:  whereby  it  was  ftipulated,  that 
they  and  tiieir  heirs  (liould  take  the  oath  of  fcaltv  or  fidelitv 
to  their  lord,  which  was  the  feodal  bond  or  commn?ie  vinculum 
between  lord  and  tenant;  that  they  fliould  do  fuit,  or  ilx}?.^ 
Utend  and  follow  the  lord's  courts,  and  there  from  time  to 
time  give  their  affiftance,  by  ferving  on  juries,  eitlier  to  de« 
cide  the  property  of  their  neighbours  in  ihe  ccurt-baron,  or 
correfl:  their  mlfdemefnors  in  the  court-lctt;  v<ni\^  laftlv, 
that  they  fliould  yield  to  the  lord  certain  annual  (tated  re- 
turns, in  military  attendance,  in  provifions,  in  arms,  in 
matters  of  ornament  or  plcsifure,  in  ruliic  employments  or 

praedial 
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praecllal  labours,  or  (which  is  ifi/{ar  omnium)  in  money, 
which  will  provide  all  the  reft  ;  all  which  are  comprized  un- 
der the  one  general  name  of  reditusj  return,  or  rent.  And 
the  fubtra£lion  or  non-obfervance  of  any  of  thefe  conditions, 
by  neglecting  to  fwear  fealty,  to  do  fuit  of  court,  or  to  ren- 
der the  rent  or  fervice  referved,  is  an  injury  to  the  freehold 
of  the  lord,  by  diminifiiing  and  depreciating  the  value  of  his 
feignory. 

The  general  remedy  for  all  thefe  is  by  dijlrefs ;  and  it  \i 

the  only  remedy  at  the  common  law  for  the  two  nrft  of  them 

The  nature  of  diftrefles,  their  incidents  and  confequencesi 

we  have  before  more  than  once  explained  ^ :  it  may  here  fuf 

flee  to  remember,  that  they  are  a  taking  of  beafts,  or  othei 

perfonal  property,  by  way  of  pledge  to  enforce  the  perform. 

ance  of  fometliing  due  from  the  party  diftreined  upon.-    Anc 

for  the   moll  part  it  is  provided  that  diPtreffes  be  reafonabL 

and  moderate's  but,  in  the  cafe  of  diftrefs  for  fealty  or  fuit  0 

court,  no  diftrcfs  can  be  unreafonable^  immoderate,  or  to« 

lara-e^:  for  this  is  the  only  remedy  to  which  the  party  ag 

crrieved  is  entitled,  and   therefore  it  ought  to  be  fuch  as  i 

fufiicientiy  compuifory  ;  and,  be  it  of  what  value  it  will 

there  is  no  harm  done,  efpecially  as  it  cannot  be  fold  or  mad 

away  with,  but  muil  be  reftored  immediately  on  fatisfaftio! 

made.     A  difirefs  of  this  nature,  that  has  no  bounds  wit] 

repard  to  it's  quantity,  and  may  be  repeated  from  time  t 

time,  until  the   itubbcrnnefs  of  the  party  is  conquered,  i 

called  a  d'^jlrefs  infinite;   which  is  aifo   ui^i^d  for  fome  othe 

purpcics,  ac>  in  furnmoniiig  jurors,  and  the  hke.  , 

Other  remedies  for  fabtraclion  of  rent.s  or  fervlces  an 
1.  Bv  a£lion  of  deht^  for  the  breacli  of  this  exprefs  contrafi 
of  which  enough  has  been  formerly  faid.  This  is  the  moi 
ufual  remedyj  when  recourie  is  liad  to  any  adion  at  all  fc 
the  recovery  of  pecuniary  rents,  to  which  fpecies  of  rende 
almoft  all  free  fervices  are  now  reduced,  llnce  the  abolitio 
of  the  military  tenures.     But  fi->r  a  freehold  rent,  referved  a 

'\ 
»  See  pj5§e  6,  \j,%.  ^ Finch.  L.  285. 

a  leal 
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a  leafe  for  life,  ^c.  no  aaionofi^/^^lay  by  tKe  common  law, 
during  the  continuance  of  the  freehold  out  of  which  it  iffued  ^; 
for  the  law  would  not  fufFer  a  real  injury  to  be  remedied  by 
an  aaion  that  was  mtxdy  perfonal.     However,  by  the  ftatutes 
8  Ann.  c.  14.  and  5  Geo.  III.  c.  17.  aftions  ofdebtmaynow 
be  brought  at  any  time  to  recover  fuch  freeliold  rents.   2.  An 
aflife  of  mort  d'ancejlor  or  novel  dlffeifin  will  lie  of  rents  as  well 
as  of  lands";  if  the  lord,  for  the  fake  of  trying  the  pofTefrory 
right,  will  make  it  his  cledion  to  fuppofe  himfelf  oufted  or 
diffeifed  thereof.    This  is  now  feidom  heard  of ;  and  all  other 
real  adions  to  recover  rent,  being  in  the  nature  of  writs  of 
right,  and  therefore  more  dilatory  in  their  progrefs,  are  en- 
tirely difufed,  though  not  formally  aboliffied  by  law.   Of  this 
fpecies  however  is,  3.  The  writ  de  confuetudlmbtis  ct  fervitm, 
which  hes  for  the  lord  againft  his  tenant,  who  withholds  from 
him  the  rents  and  fervices  due  by  cuftom,  or  tenure,  for  his 
land «.     This  compels  a  fpecific  payment  or  performance  of 
the  rent  or  fervice ;  and  there  are  aifo  others,  whereby  the 
lord  fliall  recover  the  land  itfelf  in  lieu  of  the  duty  withheld. 
As,  4.  The  writ  of  cejavit :  which  lies  by  the  ftatutes  of 
Glocelter,  6  Edw.   I.  c.  4.  and  of  Weftm.  3..   13  Edw.  I. 
c.  21  &  41.  when  a  man  who  holds  lands  of  a  lord  by  rint 
or  other  fervices,  negleds  or  ceafes  to  perform  his  fervices  for 
two  years  together;  or  where  a  religious  houfe  hath  lands 
given  It,  on  condition  of  performing  fome  certain   fpiritual 
fervice,  as  reading  prayers  or  giving  alms,  and  neglefts  it; 
in  either  of  which  cafes,  if  the  ce£h-  or  negleQ  haVe  conti- 
nued for  two  years,  the  lord  or  donor  and  his  heirs  fhall  have 
a  writ  of  ceffavit  to  recover  the  land  itfelf,  eo  quodienensinfa- 
cmidis  fervitm  per  blenniumjam  cefavit'.  In  like  manner,  by 
the   civil  law,   if  a  tenant  who  held  lands  upon  payment  of 
rent  or  fervices,  or   '' jure  emphyteutico,"  neglcatd  to  payor 
perform  them  per  Mum  triennium,  he  might  be  ejeaed  from 
fuch  emphyteutic  lands  ?.     But  by  the  ftatute  of  Gloc-fter 
^Iie  cefavtt  does  not  lie  for  lands  let  uoon  fee-farm  rents,  un' 


=  iRoll.  Abr.  5c,j.  f  Ihid.  zo'i. 
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lefs  they  have  Iain  frefh  and  uncultivated  for  two  years,  and 
C   233   ]  there  be  not  fuilicient  diftrefs  upon  the  premifes;  or  unlefs  the 
tenant  hath  fo  enclofed  the  land,  that  the  lord  cannot  comd 
upon  It  to  diftrein  ''.     For  the  huv  prefers  the  fimple  and  or- 
dinary remedies,  by  diftrefs  or  by  the  actions  juil  now  men-; 
tioned,  to  this  extraordinary  one  of  forfeiture  for  a  cejjavit  ^, 
and  thc'refore  the  fame  flatute  of  Gloceflier  has  provided  far- 
ther, that  upon  tender  of  arrears  and  damages  before  judg- 
mcnt^  and  giving  feciirity  for  the  future  performance  of  thd 
fervices,  the  prccefs  (liall  be  at  an  end,  and  the  tenant  fiiaij 
retain  his  land;  to  v/hich  the  ftatute  of  Wcftrn.  2.  conforms, 
io  far  as  may  ftand  with  convenience  and  reafon  of  lav/^    It 
is  eafy  to  obferve,  that  the  ilatute  ^'  4  Geo.  IL  c.  285  (which^ 
permits  landlords  vvho  have  a  right  of  re-entry  for  non-pay-' 
ment  of  rent,  to  ierve  an  ejeftment  on  their  tenants,  whenj 
half  a  year's  rent  is  due,  and  there  is  no  fufhcicnt  diftrefs  onj 
the  premifes)  is  in  fome  meafure  copied  from  the  antient  ^^'x\t^ 
of  ccfjavH:  efpeclally  as  it  may  be  fatislicd  and  put  an  cnJ  to; 
in  a  hmllar   manner,  by  tender  of  the  rent  and  cofts  within^ 
fix  months  after.     And  the  fame  remedy  is,  in  fubftanccj^ 
adopted   by  flaiute  11    Geo-  II.  c.  19.   §  16.  which  ena£ls:^= 
that  where  any  tenant  at  rack-rent  fliall  be  one  year's  rent  ia] 
arrear,  and  fnall  defert  the  demifed  premifes,  leaving  the  famei 
uncultivated  or  unoccupied,   fo  that  no  fufficient  diftrefs  caaj 
be  had  :  two  juftices  of  the  peace  (after  notice  affixed  on  the; 
premifes  for  fourteen  days  without  eifeil)  may  give  the  land-j 
lord  poiTeffion  thereof,  and  thenceforth  the.  leafe  fliall  be  void.i 
5.  There  is  alfo  another  very  effefiual  remteciy,  which  takes^ 
place  when  the  tenant  upon  a  writ  of  affife  for  rent,  or  on  a> 
replevin,  dlfowns  or  difclaims  his  tenure,  whereby  the  lord' 
lofes  his  verdici: :  in  which  cafe  the  lord  may  have  a  writ  of; 
right, y/^r  dljclahner^  grounded  on  this  denial  of  tenure  ;  andj 
fhall,  upon  proof  of  the  tenure,  recover  back  the  land  itfslf^ 
id  holden,  as  a  punifhment  to  the  tenant  for  fuch  his  falfe^ 
difclaimer  ^     This  piece  of  retaliating  juflice,  whereby  the  j 
tenant  who  endeavours  to  defraud  his  lord  is  himfelf  deprived  ■ 
pf  the  eftate,  as  it  evidently  proceeds  upon  feodal  principles;^ 

^   F.  N.  B.  209.      2  LiO.  298.  ^  See  pnge  206.  ,; 

'  %  infr.  401,  460^  1  Finch.  Lo  270,  271,  i 

5  ■  .  f'^' 
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fo  It  is  exprefsly  to  be  met  v/ith  in  the  feodal  conditutiojis"^ : 
*^  vaptllusy    qui    ahnrgavit  fcudiim    ejufve    condttiQiiem^    ey.fpc^ 


hitur 

And,  as  on  the  one  hand  the  -^xiticAit  law  provided  thefe 
feveral  remedies  to  obviate  tHe  kn-ivery  and  puniih  the  in:}Ta- 
titude  of  the  tenant,  fo  on  the  other  hand  it  v/as  equallv 
careful  to  redreu^  the  oppreffion  of  the  lord  \  by  fiirnifliinr 
I.  The  writ  of  ne  Iv.jujh  vexes ^-^  which  is  an  antient  writ 
founded  on  that  chapter^  of  mr.g?7n  carta,  whkh  prohibits; 
diilreffes  for  greater  fervices  than  are  really  diUQ  to  the  lord  ; 
being  itfelf  of  the  prohibitory  kind,  and  yet  in  the  nature  of 
a  writ  of  right^\  It  lies,  where  the  tenant  in  fee-fimple  and 
his  anceftors  have  heki  of  the  lord  by  certain  fervices  ;  and 
thc^  lord  hath  obtained  {cifin  of  more  or  greater  iuTvices,  by 
the  inadvertent  payment  or  performance  of  them  by  the  te- 
nant himfelf.  Here  the  tenant  cannot  in  an  avowry  avoid  the 
lord's  poiTefTory  right,  bccaufe  of  the  feifin  given  by  his  own 
hands ;  but  Is  driven  to  this  writ,  to  devefh  the  lord's  poilef- 
fion,  and  eftablifli  the  mere  right  of  property,  by  afcertainin^^ 
the  fervices,  and  reducing  them  to  their  proper  ftandard. 
But  this  writ  does  not  lie  for  tenant  in  tail  \  for  he  may  avoid 
fuch  feifm  of  the  lord,  obtained  from  the  payment  of  his 
anceftors,  by  plea  to  an  avowry  in  replevin^.  2.  The  writ 
oimefne^  de  medio  ;  Vv^hich  is  alfo  in  the  nature  of  a  v/rit  of 
right  %  and  hcs,  when  upon  a  fabinfeudation  the  mefne^  or 
middle  lord%  fufFers  his  under-tenant,  or  tenant  paravail,  to 
be  diftreined  upon  by  the  loxA  par a?no:mt,  for  the  rent  due 
to  him  from  the  mefne  lord^  And  in  fuch  cafe  the  tenant 
fiiali  have  judgment  to  be  acquitted  (or  indemnified)  by  the 
mefne  lord;  and  if  he  makes  default  therein,  or  does  not 
appear  originally  to  the  tenant's  writ,  he  (hall  be  forejudged 
of  his  mefnalty,  and  the  tenant  (liall  hold  immediately  of  the 
}ord  paramount  himfelf". 


^   Feud.  /.  2./.  26.  r   Booth,  T^ 


«  F.  N.  B..  10. 
o  c.  fo. 


'  See  book  \\.  cb.  5.  pnge  59,  60, 
«  F.  N.  B.  135. 
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IL  Thus  far  of  the  remedies  for  fubtraction  of  rents  oi*| 
other  fervices  due  by  tenure.  There  are  alfo  other  fervices,^ 
due  by  antient  ciifvora  2.\u\  prefcnpiion  only.  Such  is  that  of: 
dohig  fuit  to  another's  mill :  where  the  perfons,  refident  ill; 
a  particular  place,  by  ufage  time  out  of  mind  have  been  acH 
cuilomcd  to  grind  their  corn  at  a  certain  mill ;  and  afterwards: 
any  of  them  go  to  another  mill,  and  withdraw  their  fuit^ 
(their y^'^^5  a  fcquei'Jo)  from  the  antient  mill.  This  is  not; 
only  a  damage^  but  an  injury,  to  the  owner;  becaufe  thisw 
prefcription  might  have  a  very  reafonable  foundation;  viz^ 
upon  the  erection  of  fuch  mill  by  the  anceftors  of  the  ownerl 
for  the  convenience  of  the  inhabitants,  on  condition,  tha^ 
when  "creeled,  they  fnould  all  grind  their  corn  there  only. 
And  for  this  injury  the  owner  fliall  have  a  writ  de  feda  ad 
raoknd'muirr^' ^  commanding  the  defendant  to  do  his  fuit  at  that 
mill,  quam  ad  iUud  facer e  debet ^  et  filet y  or  fliewgood  caufe  to 
the  contrary:  in  which  a£l:ion  the  validity  of  the  perfcrip-^ 
tion  may  be  tried,  and  if  it  be  found  for  the  owner,  he  fhatl 
recover  damages  againft  the  defendant^. .  In  like  manner, 
and  for  like  reafons,  the  regifter  ^  will  inform  us,  that  a  man 
ir.ay  have  a  writ  oi  ficia  ad  furmun^  fiEla  ad  torrale^  et  ad  omy 
fiia  alia  hujufmodi ;  for  fuit  due  to  \i\%  furminiy  his  public  oven 
or  bakehoufe  ;  or  to  his  torrale^  his  kiln,  or  malthoufe  ;  when 
a  perfon's  anceftors  have  erefted  a  convenience  of  that  fort 
I  for  the  benefit  of  the  neighbourhood,  upon  an  agreement 
(proved  by  immemorial  cuftom)  that  all  the  Inhabitants 
fhonld  ufe  and  refort  to  it,  when  eroded.  But  befides  thefe 
fpecinl  remedies  for  fubtracllcns,  to  compel  the  fpecific  per- 
formance of  the  fervice  due  by  cuftom  :  an  aftion  on  the  cafe 
will  alfo  lie  for  all  of  them,  to  repair  the  party  injured  in 
damages  (i).   And  thus  much  for  the  injury  of  fubtraclion, 

w  F.  N.  B.  123.  X  Co.  Entr.  461.  ^  io\.  153.  •! 


(  T  )  This  is  now  the  only  a6lion  in  ufe  for  moil  of  the  injuries 
fpecified  in  this  chapter ;  th?  ancient  appropriate  writs  have  be^ 
come  fo  obfolete,  that  few  f|)ecial  pleaders,  if  any,  would  kiipw 
how  to  proceed  in  them. 


*^''^  ^G'  Wrongs,  t^^6 


CHAPTER  THE   SIXTEENTH. 

OP  DISTURBANCE. 


^■^ME  fixth  and  lafl  fpecies  of  real  injuries  is  that  of 
^  diftnrha77ce ;  which  is  ufually  a  wrong  done  to  fome 
incorporeal  hereditament,  by  hindering  or  difquieting  the 
owners  in  their  regular  and  lawful  enjoyment  of  it^.  I  (hall 
confider  five  forts  of  this  injury;  v'l-^,.  i.  Diflurbance  of 
franchifes.  2.  Difturbance  o^  common,  3.  Difturbance  of  luays. 
4.  Difturbance  of  tenure.     5.  Difturbance  oi  patronage. 

I.  Disturbance  o{  franchifes  happens,  when  a  man  has 
the  franchife  of  holding  a  court-leet,  of  keeping  a  fair  or 
market,  of  free-warren,  of  taking  toll,  of  feifing  Vaifs  or 
eftrays,  or  (in  fliort)  any  other  fpccles  of  franchife  whatfo- 
ever  ;  and  he  is  difturbed  or  incommoded  in  the  lawful  exer- 
cife  thereof.  As  if  another,  by  diftrefs,  menaces,  or  perfua- 
fions,  prevails  upon  the  fuitors  not  to  appear  at  my  court ;  or 
obftrudis  the  paflage  to  my  fair  or  market  ;  or  hunts  in  my 
free- warren  ;  or  refufes  to  pay  me  the  accuftomed  toll;  or 
hinders  me  from  feifing  the  waif  or  eftray,  whereby  it  efcapes 
or  is  carried  out  of  my  liberty  ;  in  eveiv  cafe  of  this  kind, 
all  which  it  is  impoffible  here  to  recite  or  fuggeft,  there  is  an 
mjury  done  to  the  legal  owner;  his  property  is  damnified  5 
and  the  profits  arifing  from  fuch  his  franchife  are  diminifhed- 
To  remedy  which,  as  the  law  has  given  no  other  writ,  he  is 

■  Finch.  L.  187, 

Vol,  IIL  T  therefore 
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therefore  entitled  to  fue  for  damages  by  a  fpecial  aaion 
on  the  cafe :  or,   in  cafe  of  toll,  may  take  a  diftrefs  if  he  | 
pleafes  ^.  ^ 

11.  The  dlfturbance   of  common  comes  next  to  be  confi-  ■ 

dered  j  where  any  aft  is  done,  by  which  the  right  of  another 

to  his  common  is  incommoded  or  diminifhed^     This'  may  \ 

happen,   in  the  firft  place,  where  one  who  hath  no  right  of  j 

common,  puts  his  cattle  into  the  land  j  and  thereby  robs  the  | 

cattle  of  the  commoners  of  their  refpeftive  fhares  of  the  | 

pafture.     Or  if  one,  who  hath  a  right  of  common,  puts  in  ; 

cattle  which  are  not  commonable,  as  hogs  and  goats  •,  which  ; 

amounts  to  the  fame  inconvenience.     But  the  lord  of  the  foil  j 

may  (by  cuftom  or  prefcription,  but  not  without)  put  a  ftran-  ] 

ger's  cattle  into  the  common^  ;  and  alio,  by  a  like  prefcrip-] 

tion  for  common  appurtenant,  cattle  that  are  not  common- 1 

able  may  be  put  into  the  common^.     The  lord  alfo  of  the! 

foil  may  juftify  making  burrows  therein,  and  putting  in  rab-i 

bets,  fo  as  they  do  not  encreafe  to  fo  large  a  number  as  to- 

tally  to  deftroy  the  common  ^     But  in  general,  in  cale  the- 

beafts  of   a  ftranger,  or  the  uncommonable  cattle  of  a  com-i 

moner,  be  found  upon  the  land,  the  lord  or  any  of  the  com-i 

moners  may  diftrein  them  damage-feafant^ :   or  the  com-i 

moner  may  bring  an  adion  on  the  cafe  to  recover  damages,. 

provided  the  injury  done  be  any  thing  confiderable :  fo  that 

he  may  lay  his  aftion  with  7^  per  quod,  or  allege  that  iherelx 

he  was  deprived  of  his  common.     But  for  a  trivial  trefpaf* 

the  commoner  has  no  aaion;  but  the  lord  of  the  foil  only^ 

for  the  entry  and  trefpafs  committed s. 

Another  difturbance  of  common  \%hj  furchargwg  it ;  ot 
putting  more  cattle  therein  than  the  pafture  and  herbage  will 
fuftain,  or  the  party  hath  a  right  to  do.  In  this  cafe  he  that 
furcharges  does  an  injury  to  the  reft  of  the  owners,  by  de- 
priving them  of  their  refpeftive  portions,  or  at  leaft  contraft- 

b  Cro,  Eliz.  5  ^8.  *  Cro.  Eliz.  876.  Oo.  Jac.  195.  Lutw.  I0«-^ 

e  I  Roll.  Abr,  396*  ^  9  Rep.  JIX* 

«iCo»  Liiuua.  »^^'*^  . 
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ing  them  into  a  fmaller  compafs.  This  injury  by  furcharging 
can  properly  fpeaking  only  happen,  where  the  common  is 
appendant  or  appurtenant  ^,  and  of  cowrfc  limitablc  by  law  ; 
or  where,  when  in  grofsy  it  is  exprefsly  limited  and  certain  i 
for  where  a  man  hath  common  in  grofsj  fans  nombre  or  ^vith- 
9itt  Jiiniy  he  cannot  be  a  furcharger.  However,  even  wher- 
a  man  is  faid  to  have  common  without  ftint,  ftill  there  muft 
be  left  fufhcient  for  the  lord's  own  beads':  for  the  law  will 
not  fuppofe  that,  at  the  original  grant  of  the  common,  the 
lord  meant  to  exclude  himfelf. 

The  ufual  remedies,  for  furcharging  the  common,  are  ei- 
ther by  diftreining  fo  many  of  the  beads  as  arc  above  the 
number  allowed^  or  elfe  by  an  adion  of  trefpafs  \  both  which 
may  be  had  by  the  lord :  or  laftly,  by  a  fpecial  aftion  on 
the  cafe  for  damages;  in  which  any  commoner  may  be  plain- 
tiff J.     But  the  antient  and  mod  efFeftual  method  of  pro- 
ceeding is  by  writ  of  admeafurement  oi pajiure.     This  llesei- 
ther  where  a  common  appurtenant  or  in  grofs  is  certain  as  to 
number,  or  where  a  man  has  common  appendant  or  appur- 
tenant to  his  land,  the  quantity  of  which  common  has  never 
yet  been  afcertained.     In  either  of  thefe  cafes,  as  well  the 
lord,  as  any  of  the  commoners,  is  entitled  to  this  writ  of 
admeafurement ;  which  is  one  of  thofe  writs,  that  are  called 
vicontiel^y  being  direded  to  the  ftierifF,  (vice  comitiy)  and  not 
to  be  returned  to  any  fuperior  court,  till  finally  executed  by 
him.     It  recites  a  complaint,  that  the  defendant  hath  fur- 
charged^  Juperoneravit^  the  common :  and  therefore  com- 
mands the  flieriiF  to  admeafure  and  apportion  it  5  that  the 
defendant  may  not  have  more  than  belongs  to  him,  and  th'^t 
the  plaintiff  may  have  his  rightful  fhare.  And  upon  this  fuit 
all  the  commoners  (hall   be  admeafured,  as  well  thofe  who 
^ave  not,  as  thofe  who  have,  furcharged  the  common  ;  as 
yvell  the  plaintiff,  as  the  defendant  ^     The  execution  of  this 
irvrit  muft  be  by  a  jury  of  twelve  men,  who  are  upon  their 

^  See  book  II,  ch,  3,  k  2  Inft.  369.    Finch.  L.  314. 

*lRolL  Abr.  399.  1  f.N.B.  125. 

JFicco^  373, 
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oaths  to  afcertain,  under  the  fupermtendence  of  the  (herifF,    | 
what  and  how  many  cattle  each  commoner  is   entitled  to 
feed.     And  the  tule  for  this  admeafurement  is  generally  un- 
derftood  to  be,  that  the  commoner  (hall  not  turn  more  cattk 
upon  the  common,  than  are   fufficient  to  manure  and  ftock 
the  land  to  which  his  right  of  common  is  annexed-,  or,   as 
our  antient  lav/  expreffed  it,  fuch  cattle  only  as  are  levatd  and 
couchant  upon  his  tenement"^  (i) :  which  being  a  thing  uncer- 
tain before  admeafurement,  has  frequently,  though  errone- 
oufly,  occafioned  this  unmeafured  right  of  common  to  be 
called  a  common  without  Jlmt  ox  fans  nombre^\  a  thing  which, 
though  poffible  in  law^,  does  in  fad  very  rarely  exift. 

If,  after  the  admeafurement  has  thus  afcertained  the  right, 

the  fame  defendant  furcharges  the  common  again,  the  plamtift  ^ 

may  have  a  writ  oifecond  fur  charge  ^  defecutida  fuperoneratiofiey  \ 

which  is  given  by  theftatute  Weftm.  2.13  Edw.  I.  c.  8.  and  | 

thereby  the  fheriff  is  direfted  to  inquire  by  a  jury,  whether  j 

the  defendant  has  in  fact  again  furcharged  the  common  coji-  j 

trary  to  the  tenure  of  the  laft  admeafurement:   and  if  he  has,  \ 

he  (hall  then  forfeit  to  the  king  the  fupernumerary  cattle  pu^  < 

in,  and  alfo  fhall  pay  damages  to  the  plaintiff  p.    This  procefs  1 

feems  highly  equitable :  for  the   fird  offence  is  held  to   be  \ 

committed  through  mere  inadvertence,  and  therefore  there  1 

are  no  damages  or  forfeiture  on  the  firft  v/rit,  which  was  only  i 

to  afcertain  the  right  which  was  difputed  :  but  the   fecond  ! 

offence  is  a  wilful  contempt  and  injuftice  ;  and  therefore  pu-  i 

uifhed  very  properly  with  noi  only  damage^,  but  alfo  for-  \ 

feiture.     And  herein  the  right,  being  once  fettled,  is  never  | 

r,gain  difputed  •,  but  only  the  fa£l  is  tried,  whether  there  be  i 

any  fecond  furcharge  or  no  :  vc^hicli  gives  this  negledted  pro-  i 

H^  B;o.  s\hv.  t.  prff caption .  2S.  *  T.ord  Raym.  407.  1 

■     «  Ha  dr.  H7.  ^  F.  N,  B.  126.      zinfl-.  370,  I 


(  I )  And  agreeably  to  this  rule  it  has  been  decided,  that  a  claim 

€f  a  right   of  common   for  all    commonable   cattle,   levant   and 

iouchanl,  in  right.of  a  melTuage,  to  which  na  laud  is  appurtenant, 

CiiKUQt  be  fupported.     5  J\  i?.  46. 
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ceeding  a  great  advantage  over  the  modern  method,  by 
a£lion  on  the  cafe,  vi^herein  the  quantum  of  common  belong- 
ing to  ths  defendant  muft  be  proved  upon  every  frefh  trial, 
for  every  repeated  ofF^nce. 

There  is  yet  another  diflurbance  of  common,  when  the  [  ^^aq  t 
owner  of  the  land,  or  other  perfon,  fo  cnclofes  or  otherwlfe 
ob(lru61:s  it,  that  the  commoner  is  precluded  from  enjoying 
the  benefit,  to  which  he  is  by  law  entitled.  This  may  be 
done,  either  by  erecSling  fences,  or  by  driving  the  cattle  ofiF 
the  land,  or  by  ploughing  up  the  foil  of  the  common '5.  Or 
it  may  be  done  by  ereding  a  warren  therein,  and  ftocking  it 
with  rabbets  in  fuch  quantities,  that  they  devour  the  whole 
herbage,  and  thereby  deflroy  the  common.  For  in  fuch  cafe, 
though  the  commoner  m.ay  not  deftroy  the  rabbets,  yet  the 
law  looks  upon  this  as  an  injurious  diflurbance  of  his  right* 
and  has  given  him  his  remedy  by  adion  againft  the  owner% 
This  kind  of  diflurbance  does  indeed  amount  to  a  difTeifm, 
and  if  the  commoner  chufes  to  confider  it  in  that  light,  the 
law  has  given  him  an  afTize  of  mve/  diffetfm^  againft  the  lord, 
to  recover  the  poffeffion  of  his  common  ^  Or  it  has  given  a 
writ  of  quod  permittaty  againft  any  ftranger,  as  well  as  the 
owner  of  the  land,  in  cafe  of  fuch  a  difturbance  to  the  plain- 
tiff as  amounts  to  a  total  deprivation  of  his  common; 
whereby  the  defendant  fhall  be  compelled  to  permit  the  plain- 
tiff to  enjoy  his  common  as  he  ought  ^  But  if  the  commoner 
does  not  chufe  to  bring  a  real  adion  to  recover  feifin,  or  to 
try  the  right,  he  may  (which  is  the  eafier  and  more  ufual 
way)  bring  an  adion  on  the  cafe  for  his  damages,  inftead  of 
anafljfe  or  a  quod pennittaf^ . 

There  are  cafes  indeed,  in  which  the  lord  may  enclof© 
and  abridge  the  common;  for  which,  as  they  are  no  injury 
to  any  one,  fo  no  one  is  entitled  to  any  remedy.  For  it  is 
provided  by  the  ftatute  o£  Merton,  2©  Hen.  III.  c.  4.  that 
the  lord  may  approve^  that  is^  enclofe  and  convert  to  the  ufes 

'i  Cro.  Eliz.  198.  t  Finth.L.  275.    F.  K.  B/123, 

»  Cro.  J.ic,  19^.  u  Cro.  Jac.  195, 

^  F.N.  B,  179. 
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of  hufbandry,  (which  is  a  melioration  or  approvement,)  any 
wafte  grounds,  woods,  or  paftures,  in  which  his  tenants 
have  common  appendant  to  their  eftates  ;  provided  he  leaves 
m  ]fufficient  common  to  his  tenants,  according  to  the  proportion 
of  their  land  (2).  And  this  is  extremely  reafonable  :  for  it 
would  be  very  hard  if  the  lord,  whofe  anccftors  granted  out 
thefe  eftates  to  which  the  commons  are  appendant,  fliould 
he  precluded  from  making  what  advantage  he  can  of  the  red 
of  his  manor ;  provided  fuch  advantage  and  improvement 
be  no  way  derogatory  from  the  former  grants.  The  ftatute 
Weftm.  2.  13  Edw.  I.  c.  460  extends  this  liberty  of  approv- 
ing, in  like  manner,  againft  all  others  that  have  common  ap^ 
purtenant^  or  in  grofs^  as  well  as  againft  the  tenants  of  the 
lord,  who  have  their  common  appendant ;  and  farther  enafts, 
that  no  afTife  of  novel  dijfelfin^  for  common,  ftiall  lie  againft 
a  lord  for  ere£ling  on  the  common  any  windmill,  flieephoufe, 
or  other  neceflary  buildings  therein  fpecified  :  which,  fir  Ed* 
ward  Coke  fays^,  are  only  put  as  examples;  and  that  any 
other  neceflary  improvements  may  be  made  by  the  lord, 
though  In  reality  they  abridge  the  common,  and  make  it  left 
fufEcient  for  the  commoners.  And  laftly  by  ftatute  29  Geo. 
IL  c.  36.  and  31  Geo.  II.  c.  41.  it  is  particularly  enaftcd, 
that  any  lords  of  waftes  and  commons,  with  the  confent  of 
the  major  part,  in  number  and  value,  of  the  commoners, 
may  enclofe  any  part  thereof,  for  the  growth  of  timber  and 
underwood. 

III.  The  third  fpecies  of  difturbance,  that  of  ivays^  is 
very  fimilar  in  it's  nature  to  the  laft :  it  principally  happen- 
ing when  a  perfon,  who  hath  a  right  to  a  way  over  another's 
grounds,  by  grant  orprefcription,  is  obftruded  by  enclofurcs, 
or  other  obftacles,  or  by  ploughing  acrofs  it;  by  which 
means  he  cannot  enjoy  his  right  of  way,  or  at  Icaft  not  in  fo 
commodious  a  manner  ^s  he  might  have  done.     If  this  be  a 

w  2  Inftc  476. 


(?)  See  2  vol.  p.  34.  n.  14, 
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way  annexed  to  his  cftate,  and  the  obftruftion  is  made  by  the 
tenant  of  the  land,  this  brings  it  to  another  fpecies  of  injury  > 
for  it  IS  then  a  nufance^  for  which  an  aflife  will  lie,  as  men- 
tioned in  a  former  chapter  *.     But  if  the  right  of  way,  thus 
obftrufted  by  the  tenant,  be  only  in  grofs^  (that  is,  annexed 
to  a  man's  perfon  and  unconnefted  with  any  lands  or  tene- 
ments,) or  if  the  obflrudion  of  a  way  belonging  to  an  houfc  C  ^4^  ] 
or  land  is  made  by  a  ftranger,  it  is  then  in  either  cafe  merely 
t  difturbance:  for  the  obftru<£l:ion  of  a  way  in  grofs  is  no  de- 
triment to  any  lands  or  tenements,  and  therefore  does  not  fall 
under  the  legal  notion  of  a  nufance,  which  muft  be  laid,  ad 
nocumentum  liheri  tenementi^^ ;  and  the  obftruftion  of  it  by  a 
ftranger  can  never  tend  to  put  the  right  of  way  in  difpute- 
the  remedy  therefore  for  thefe  difturbances  is  not  by  aflife  or, 
any  real  a£lion,  but  by  the  univerfal  remedy  of  adlion  on  the 
cafe  to  recover  damages  ^. 

IV.  The  fourth  fpecies  of  difturbance  is  that  of  difturbance 
oi  tenure^  or  breaking  that  connexion  which  fubfifts  between 
the  lord  and  his  tenant,  and  to  which  the  law  pays  fo  high  a 
regard,  that  it  will  not  fufFer  it  to  be  wantonly  diflblved  by 
the  a£l  of  a  third  perfon.  To  have  an  eftate  well  tenanted  is 
an  advantage  that  every  landlord  muft  be  very  fenfible  of;  and 
tlierefore  the  driving  away  of  a  tenant  from  off  his  eftate  is  an 
injury  of  no  fmall  confequence.  So  that  if  there  be  a  tenant 
at  will  of  any  lands  or  tenements,  and  a  ftranger  either  by 
menaces  and  threats,  or  by  unlawful  diftrefles,  or  by  fraud 
and  circumvention,  or  other  means,  contrives  to  drive  him 
away,  or  inveigle  him  to  leave  his  tenancy,  this  the  law  very 
juftly  conftrues  to  be  a  wrong  and  injury  to  the  lord  *,  and 
gives  him  a  reparation  in  damages  againft  the  offender  by  a 
fpecial  action  on  the  cafe. 

V.  The  fifth  and  laft   fpecies  of  difturbance,  but  by  far 
the  moft  confiderable,  is  that  of  difturbance  of  patronage ^ 

»  Ch.  73.  p.  2iS.  *  Hale  on  F.N.  B.  185.     Lur.  iii.  119. 

y  F.  N.B.  i%i,  a  Hal.  AnaL  c.  40.     i  Roll.  Abr.  ro8. 
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which  IS  an  hindrance  or  obftrudtion  of  a  patron  to  prefent 
his  clerk  to  a  benefice. 

This  injury  was  diftinguifhed  at  common  law  from  another 
fpecies  of  injury,  called  ufurpatioti;  which  is  an  abfolute  oufter 
or  difpofleffion  of  the  patron,  and  happens  when  a  ftranger, 
that  hath  no  right,  prefenteth  a  clerk,  and  he  is  thereupon 
^43  ]  admitted  and  inftituted^.     In  which  cafe,  of  ufurpation,  the 
patron  loil  by  the  common  law  not  only  his  turn  of  prefent- 
mgpro  hacvicey  but  alfo  the  abfolute  and  perpetual  inherit- 
ance of  the  advowfon,  fo  that  he  could  not  prefent  again  upon 
the  next  avoidance,  unlefs  in  the  mean  time  he  recovered  his 
right  by  a  real  a£l;ion,  wz.  a  writ  of  right  of  advowfon  "^ ,   The 
reafon  given  for  his  lofing  the  prefent  turn,  and  not  eje£ling 
the  ufurper's  clerk,  was,  that  the  final  intent  of  the  law  in 
creating  this  fpecies  of  properl  y  being  to  have  a  fit  perfon  to 
ceJf  brate  divine  fervice,  it  preferred  the  peace  of  the  church 
(provided  a  clerk  were  once  admitted  and  inflituted)  to  the 
right  of  any  patron  whatever.     And  the  patron  alfo  loft  the 
inheritance  of  his  advowfon,  unlefs  he  recovered  it  in  a  writ 
of  right,  becaufe  by  fuch  ufurpation  he  was  put  out  of  poflcf- 
fion  of  his  advowfon,  as  much  as  when  by  aftual  entry  and 
oufter  he  is  difleifed  of  lands  or  houfes;  fince  the  only  pof- 
fefllon,  of  which  an  advowfon  is  capable,  is  by  a£lual  pre- 
fentation  and  admiflion  of  one's  clerk.     As  therefore,  when 
the  clerk  was  once  inftituted  (except  in  the  cafe  of  the  king> 
where  he  muft  alfo  be  indu£led^)  the  church  became  abfo- 
Inttly  fi4h  fo  the  ufurper  by  fuch  plenarty,  arifing  from  his 
own  prefentation,  became  in  faft  fifed  of  the   advowfon  : 
which  feinn  it  was  irapoffible  for  the  true  patron  to  remove 
by  any  poflTeffory  a£lion,  or  other  means,  during  the  plenarty 
or  fullnefs  of  the  church  ,  and  when  it  became  void  afrefhj 
he  could  not  then  prefent,  fince  another  had  the  right  of  po(- 
feffion.     The  only  remedy  therefore,  which  the  patron  had 
left,  was  to  try  the  mere  right  in  a  writ  of  right  of  advowfon  ; 
which  is  a  peculiar  v/rit  of  right,  framed  for  this  fpecial  pur- 

^  Co,  Litt.  227.  «  5  R'^p.  49.  <J  luuh 

pofrj 


Ch.  i6.  WrongSo  243 

pofe,  but  in  every  other  refpe£l  correfpondmg  with  other 
writs  of  right  ^:  and,  if  a  man  recovered  therein,  he  regained 
the  pofleffion  of  his  advowfon,  and  was  entitled  to  prefeiit 
at  the  next  avoidance  ^.  But  in  order  to  fuch  recovery  he 
mud  allege  a  prcfentation  in  hkrifclf  or  fome  of  his  anceilors, 
which  proves  him  or  them  to  have  been  once  in  pofTeflion : 
for,  as  a  grant  of  the  advowfon,  during  the  fullncfs  of  the 
church,  conveys  no  manner  of  poiTeffion  for  the  prefent,  [  2zj4  ] 
therefore  a  purchafor,  until  he  hajih  prefented,  hath  no  a£lual 
feifm  whereon  to  ground  a  writ  of  right ^.  Thus  ftood  the 
common  law. 

But  bifliops,  in  antient  times,  either  by  careleffnefs  or 
collufion,  frequently  inftituting  clerks  upon  the  prcfentation 
of  ufurpers,  and  thereby  defrauding  the  real  patrons  of  their 
right  of  pofTeffion,  it  was  in  fabftance  enabled  by  llatute 
Weftm.  2.13  Edw.  I.  c.  5.  §  2.  that  if  a  poiTciTory  aftion  be 
brought  within  fix  months  after  the  avoidance,  the  patron  fliaU 
(notwithftanding  fuch  ufurpation  andinftitution)  recover  that 
yery  prcfentation;  which  gives  back  to  him  the  feifin  of  the 
advowfon.  Yet  ftiil,  if  the  true  patron  omitted  to  bring  his 
a<flion  within  fix  months,  the  feifin  was  gained  by  the  ufurper, 
and  the  patron  to  recover  it  was  driven  to  the  long  and  ha- 
zardous procefs  of  a  writ  of  right.  To  remedy  which  it  was 
farther  enabled  by  ftatute  7  Ann.  c.  18.  that  no  ufurpation 
Ihall  difplace  the  eftatepr  intereft  of  the  patron,  or  turn  it  to 
a  mere  right ;  but  that  the  tiue  patron  may  prefent  upon  the 
next  avoidance,  as  if  no  fuch  ufurpation  had  happened.  So 
that  the  title  of  ufurpation  is  now  much  narrowed,  and  the 
law  (lands  upon  this  reafonable  foundation  :  that  if  a  fcranger 
ufurps  my  prefentation,  and  I  do  not  purfue  my  right  within 
fix  months,  T  fliall  lofe  that  turn  without  remedy,  for  the 
peace  of  the  church,  and  as  a  punifiiment  for  my  own  ne-^ 
gligence,  but  that  turn  is  the. only  one  I  fiiall  lofe  thereby, 
Ufurpation  now  gains  no  right  to  the  ufurpei*,  v/ith  regard  to 
any  future   avoidance,   but   only  to  the  prefent  vacancy:  it  ^ 

'   F.  N.  ?s.  30.  i  lutd.  36.     •  s  2  Inlh  357. 
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cannot  indeed  be  remedied  after  fix  months  arc  pad;  but, 
during  thofe  fix  months,  it  is  only  a  fpecies  of  difturbancc.      1 

I 
Disturbers  of  a  right  of  advowfon  may  therefore  be  | 
thefe  three  perfons;  the  pfeudo-patron,  his  clerk,  and  the  ^ 
ordinary:  the  pretended  patron,  by  prefenting  to  a  church  ; 
to  which  he  has  no  right,  and  thereby  making  it  litigious  or 
difputable;  the  clerk,  by  demanding  or  obtaining  inftitution, 
245  ]  which  tends  to  and  promotes  the  fame  inconvenience  5  and  i 
the  ordinary,  by  refufing  to  admit  the  real  patron's  clerk,  or  1 
admitting  the  clerk  of  the  pretender.  Thefe  difturbances  are  < 
vexatious  and  injurious  to  him  who  hath  the  right:  and  there,  i 
fore,  if  he  be  not  wanting  to  himfelf,  the  law  (befides  the  writ ! 
of  nght  of  advoivforii  which  is  a  final  and  conclufive  remedy) 
hath  given  him  two  inferior  poifTeflbry  aftions  for  his  relief;  j 
an  afBfe  of  darrein  prefentmetity  and  a  writ  of  quare  impedit ; 
in  which  the  patron  is  always  the  plaintiff,  and  not  the  clerk. 
For  the  law  fuppofes  the  injury  to  be  offered  to  him  only,  1 
by  obftru'Sting  or  refufing  the  admiffion  of  his  nominee;  and  i 
not  to  the  clerk,  who  hath  no  right  in  him  till  inftitution,  and  | 
of  courfe  can  fufler  no  injury,  t 

I.  An  afllfe  of  darrein  prefentment^  or  lad  prefentation, i 
lies  when  a  man,  or  his  anceflors,  under  whom  he  claims,! 
have  prefented  a  clerk  to  a  benefice,  who  is  inflituted ;  and 
afterwards  upon  the  next  avoidance  a  flranger  prefents  a 
clerk,  and  thereby  diflurbs  him  that  is  the  real  patron.  In; 
which  cafe  the  patron  fhall  have  this  writ  ^  diredled  to  the< 
fherifFto  fummon  an  affife  or  jury,  to  inquire  who  was  thej 
lafl  patron  that  prefented  to  the  church  now  vacant,  of  which! 
the  plaintiff  complains  that  he  is  deforced  by  the  defendant:^ 
and,  according  as  the  affife  determines  that  queflion,  a  writ; 
Ihall  iflue  to  the  bifhop  ;  to  inftitute  the  clerk  of  that  patron^ 
in  whofe  favour  the  determination  is  made,  and  alfo  to  givej 
damages,  in  purfuance  of  flatute  Weflm.  :2.  13  Edw.  I.  c.  ^^ 
This  queflion,  it  is  to  be  obfcrved,  was,  before  the  flatutei 

7  Ann^ 
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7  Ann.  before-mentioned,  entirely  conclufive,  as  between  the 
patron  or  his  heirs  and  a  ftrangcr  :  for,  till  then,  the  full  pof-- 
feflion  of  the  advowfon  was  in  him  who  prefented  laft  and 
his  heirs:  unlefs,  fince  that  prefentation,  the  clerk  had  been 
evicted  within  fix  months,  or  the  rightful  patron  had  recover- 
ed the  advowfon  in  a  writ  of  right;  which  is  a  title  fuperior 
to  all  others.  But  that  ftatute  having  given  a  right  to  any 
perfon  to  bring  a  quare  impedity  and  to  recover  (if  his  title  be 
good)  notwithilanding  the  laft  prefentation,  by  whomfoever  r  ^45  ^ 
made ;  aflifes  of  darrein  prefentmefity  now  not  being  in  any 
wife  conclufive,  have  been  totally  difufed,  as  indeed  they 
began  to  be  before ;  a  quare  impedit  being  a  more  general, 
and  therefore  a  more  ufual  aftion.  For  the  affife  of  darrein 
prefentment  lies  only  where  a  man  has  an  advowfon  by  dc- 
fcent  from  his  anceftors;  but  the  writ  of  quare  impedit  is 
equally  remediable  whether  a  man  claims  title  by  defcent  or 
bypurchafe\ 

2.  I  PROCEED  therefore,  fecondly,  to  inquire  into  the 
nature  ^  of  a  writ  of  quare  impedity  now  the  only  adion  ufed 
in  cafe  of  the  difturbance  of  patronage:  and  (hall  firft  premife 
the  ufual  proceedings  previous  to  the  bringing  of  the  writ. 

Upon  the  vacancy  of  a  living,  the  patron,  we  know,  is 
bound  to  prefent  within  fix  calendar  months  *,  otherwife  it 
will  lapfe  to  the  bifliop.  But  if  the  prefentation  be  made 
within  that  time,  the  bifhop  is  bound  to  admit  and  inftitutc 
the  clerk,  if  found  fufficient"^;  unlefs  the  church  be  fulli 
or  there  be  notice  of  any  litigation.  For  if  any  oppofition  be 
intended,  it  is  ufual  fpr  each  party  to  tntcx  tx  caveat  with  the 
bifliop,  to  prevent  his  inftitution  of  his  antagonift's  clerb 
An  inftitution  after  a  caveat  entered  is  void  by  the  ecclefiafti-  , 
cal  law";  but  this  the  temporal  courts  pay  no  regard  to, 
and  look  upon  a  caveat  as  a  mere  nullity  '\  But  if  two  pre- 
fentations  be  offered  to  the  bifhop  upon  the  fame  avoidance. 


*  2  Tna.  355.  m  See  book  I.   ch.  ii. 

*  SeeBofwell's  cafe,  6  Rep.  4S.  «  ,  Burn.  207. 

^  Sff  bo^k  II,  ch.  iS.  ♦  I  R«ll.  Rep.  XQU 
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the  church  is  then  faid  to  become  litigious;  and,  if  nothing^ 
farther  be  done,  the  blfliop  may  fufpend  the  admiffion  of' 
either,  and  fufFer  a  lapfe  to  incur.  Yet  if  the  patron  or  clerk 
on  either  fide  requeft  him  to  award  a  jus  pair onatus^  he  is»; 
bound  to  do  it.  A  jus  patrcnatus  is  a  commiflion  from  the: 
bifliop,  directed  ufually  to  h^s  chancellor  and  others  of  com-,  i 
petent  learning:  who  are  to  fummon  a  jury  of  fix  clergymen! 

^  ^        ^  and   fix  laymen,   to  inquire  into  and  examine  who  is  the! 

^  ^^^  J  rightful  patron  P;  and  if,  upon  fuch  inquiry  made  and  certi-^' 
ficate  thereof  returned  to  the  commiflioners,  he  admits  andj 
inftitutes  the  clerk  of  that  patron  whom,  they  return  as  the' 
true  one,  the  bifiiop  fecures  himfelf  at  all  events,  from  being ; 
a  difturber,  whatever  proceedings  may  be  had  afterwards  ii^! 
the  temporal  courts,  I 

The  clerk  refufed  by  the  bifhop  may  alfo  have  a  remedy  | 
againft  him  in  the  fpiritual  court,  denominated  a  duplex  que-) 
rela  "^ :  which  is  a  complaint  in  the  nature  of  an  appeal  from: 
the  ordinary  to  his  next  immediate  fuperior  j  as  from  a  bifliop ' 
to  the  archbifhop,  or  from  an  archbifliop  to  the  delegates;; 
and  if  the  fuperior  court  adjudges  the  caufe  of  refuial  to  ba*! 
infufficicnt,  it  will  grant  mftitution  to  the  appellant.  ; 

Thus  far  matters  may  go  o\\  in  the  mere  ecclefiafticali 
courfe;  but  in  contefted  prefentations  they  feldom  go  fo  far; I 
for,  upon  the  firfh  delay  or  refufal  of  the  bifhop  to  admit  his: 
clerk,  the  patron  ufually  brings  his  writ  of  quare  impedi^l 
againft  the  biiliop,  for  the  temporal  injury  done  to  his  pro-  j 
perty,  in  difturbing  him  in  his  prefentation.  And,  if  the.^ 
delay  arifes  from  the  bifhop  alone,  as  upon  pretence  of  inca-^ 
pacity,  or  the  like,  then  he  only  is  named  in  the  writ ;  but '; 
if  there  be  another  prefentation  let  up,  then  the  pretended  \ 
patron  and  his  clerk  are  alfo  joined  in  the  adion;  or  it  may ; 
be  brought  againft  the  patron  and  clerk,  leaving  out  the  bi-  \ 
{hop;  or  againft  the  patron  only.  But  it  is  moft  advifeable  ; 
to  bring  it  againft  all  three  :  for  if  the  bifliop  be  left  out,  andl,  \ 

^  1  Burn.  i6, 17,  <\  JbUl  u^, 
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the  fuit  be  not  determined  till  the   fix  months  are  paft,  the 

bifliop  is  entitled  to  prefent  by  lapie  ;    for  he  is  not  party  to 

the  fuit  "■ :  but,  if  he  be  named  ;  no  lapfe  can  pofiibly  accrue 

till  the  right  is  determined.  If  the  patron  be  left  out,  and  the 

writ  be  brought  only  againft  the  bifhop  and  the  clerk,  the 

fuit  is  of  no  effe£l,  and  the  writ  fliall  abate  ^i  for  the  ri^^ht 

of  the  patron  is  the  principal  que  (lion  in  the  caufe  ^.    If  the 

ckrk  be  left  out,  and  has  received  inftitution  before  the  aftion  [  248  "] 

brought  (as  is  fometimes  the  cafe),  the  patron  by  this  fuit  may 

recover  his  right  of  patronage,  but  not  the  prefent  turn ;  for 

he  cannot  have  judgment  to  remove  the  clerk,  unlefs  he  be 

made  a  defendant,  and  party  to  the  fuit,  to  hear  what  he  can 

allege  againft  it.     For  which  rcafon  it  is  the  fafer  way  to  in- 

fert  all  three  in  the  writ. 

The  writ  of  quare  hnpedit "  commands  the  difturbers,  the 
bifliop,  the  pfeudo-patron^  and  his  clerk,  to  permit  the  plaintiff 
to  prefent  a  proper  perfon  (without  fpecifying  the  particular 
clerk)  tofuch  a  v:icant  church,  which  pertains  to  his  patron- 
age ;  and  which  the  defendants,  as  he  alleges,  do  obftruft ; 
and  unlefs  they  fo  do,  then  that  they  appear  in  court  to  {lie\v 
the  reafon  why  they  hinder  him. 

Immediately  on  the  fuing  out  of  the  quare  hnpedit^  if 
the  plaintiff  fufpefts  that  the  bi&op  will  admit  the  defend- 
ant's or  any  other  clerk,  pending  the  fuit,  he  may  have  a 
prohibitory  writ,  called  a  7ie  cJmiifas  ^  ;  which  recites  the 
contention  begun  in  the  king's  courts,  and  forbids  the  birnop 
to  admit  any  clerk  whatfoever  till  fuch  contention  be  deter- 
mined. And  if  the  bifhop  doth,  after  the  receipt  of  this 
writ,  admit  any  perfon,  even  though  the  patron's  right  may 
have  been  found  in  zjure  patronattiSi  then  the  plaintiff,  after 
he  has  obtained  judgment  in  the  quare  impedity  may  remove 
the  incumbent,  if  the  clerk  of  a  ftranger,  by  writ  of  fcire 
facias  ^ :  and  (hall  have  a  fpeciai   aclion  againfl  the  bifliop, 

'  Cro.  J?c.  93.  »  FoN.  B.  32, 

*  Hub,  316.  w  //,?v.  37. 
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called  a  qtidre  incumhravit ;  to  recover  the  prefentation,  and  | 
alfo  flitisfadion  in  damages  for  the  injury  done  him  by  in-  | 
cumbering  the  church  with  a  clerk,  pending  the  fuit,  and  I 
after  the  tie  admittas  received  "f ,  But  if  the  bifhop  has  in-  i 
cumbered  the  church  by  inftitutlng  the  clerk,  before  the  ne  ' 
admittas  ilTued,  no  quare  incumbravii  lies ;  for  the  bifliop  ' 
hath  no  legal  notice,  till  the  writ  of  ne  admittas  is  ferved  upon  i 
[^  Z^g  ]  him.  The  patron  is  therefore  left  to  his  quare  impedit  mere- 
ly ;  which,  as  was  before  obferved,  now  lies  (fince  the  flatute 
of  Weftm,  2.)  as  well  upon  a  recent  ufurpation  within  fir  ' 
months  paft,  as  upon  a  difturbance  without  any  ufurpation  \ 
had* 

In  the  proceedings  upon  a  quare  impedit,  the  plaintiff' 
mull  fet  out  his  title  at  length,  and  prove  at  leaft  one  pre*  ] 
fentation  in  himfelf,  his  anceftors,  or  thofe  under  whom  he 
claims  ;  for  he  mud  recover  by  the  ftrength  of  his  own  righti  ' 
and  not  by  the  weaknefs  of  the  defendant's  ^  :  and  he  muft 
alfb  fhew  a  difturbance  before  the  adion  brought*.  Upon  1 
this  the  bifhop  and  the  clerk  ufually  difclaim  all  title :  fave  ] 
only,  the  one  as  ordinary,  to  admit  and  inftitute;  and  the  ; 
other  as  prefentee  of  the  patron,  who  is  left  to  defend  his  ' 
own  right.  And,  upon  failure  of  the  plaintifFin  making  out  : 
his  own  title,  the  defendant  is  put  upon  the  proof  of  his,  in  j 
order  to  obtain  judgment  for  himfelf,  if  needful.  But  if  the  i 
right  be  found  for  the  plaintiff,  on  the  trial,  three  farther 
points  are  alfo  to  be  inquired  :  i .  If  the  church  be  full ;  an4,  i 
if  full,  then  of  whofe  prefentation :  for  if  it  be  of  the  de-  | 
fendant's  prefentation,  then  the  clerk  is  removeable  by  writ  i 
brought  in  due  time.  a.  Of  what  value  the  living  is:  and 
this  in  order  to  afiefs  the  damages  which  are  direded  to  be  ^ 
given  by  the  flatute  of  Weftm.  2.  3.  In  cafe  of  plenarty  upon  i 
an  ufurpation,  whether  fix  calendar  ^  months  have  pafled  I 
between  the  avoidance  and  the  time  of  bringing  the  adion  i  i 
for  then  it  would  not  be  within  the  ftatute,  which  permits  an  , 
ufurpation  to  be  devefted  by  a  guare  impedit,  brought  infra  \ 

f  F.N.B.4?.  *  Hob.  199. 

'    »  Vaugh.  7,  8.  ^  ^  lufu^iu 

tempus  : 
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iempus  femejire.  So  that  plenarty  is  ftill  a  fufficlent  bar  in  an 
adion  of  qitare  impedity  brought  above  fix  months  after  the 
vacancy  happens  5  as  It  was  univerfally  by  the  common  law^ 
however  early  the  a6tion  was  commenced. 

If  it  be  found  that  the  plaintiff  hath  the  right,  and  hath 
comr-enced  his  aftion  in  due  time,  then  he  fhall  have  judg- 
ment to  recover  the  prefentation ;  and,  if  the  church  be  full  [-  ^^^  -j 
by  inftitution  of  any  clerk,  to  remove  him :  unlefs  it  were 
filled  petidente  lite  by  lapfe  to  the  ordinary,  he  not  being  party 
to  the  fuit ;  in  which  cafe  the  plaintiff  lofes  his  prefentation 
pro  hac  vlce^  but  Ihall  recover  two  years'  full  value  of  the 
church  from  the  defendant  the  pretended  patron,  as  a  fatif- 
fadion  for  the  turn  loft  by  his  difturbance  :  or,  in  cafe  of  in- 
folvency,  the  defendant  fhall  be  imprifoned  for  two  years  ^ 
But  if  the  church  remains  ftiU  void  at  the  end  of  the  fuit, 
then  whichever  party  the  prefentation  is  found  to  belong  to, 
whether  plaintiff  or  defendant,  fhall  have  a  writ  direded  to 
the  bifhop  ad  admittindum  clcricum'^,  reciting  the  judgment  of 
the  court,  and  ordering  him  to  admit  and  inftitute  the  clerk 
of  the  prevailing  party  ;  and,  if  upon  this  order  he  does  not 
admit  him,  the  patron  may  fuc  the  bifhop  in  a  writ  of  quan 
non  admtfit^,  and  recover  ample  fatisfadion  in  damages. 

Besides  thefe  poffeffory  adions,  there  may  bealfohad  (as 
hath  before  been  incidentally  mentioned)  a  writ  of  right  cf 
advonvfoTiy  which  refembles  other  writs  of  right :  the  only 
diftinguifhing  advantage  now  attending  it  being,  that  it  k 
more  conclufive  than  a  quare  impedit ;  fince  to  an  adion  of 
quare  impedit  a  recovery  had  in  a  writ  of  right  may  be  pjeaded 
in  ban 

There  is  no  limitation  with  regard  to  the  time  within 
which  any  adions  touching  advowfons  are  to  be  brought;  at 
Icaft  none  later  than  the  times  of  Richard  I.  and  Henrv  IIL- 
for  by  ftatute  i  Mar.  ft.  2.  c.  5.  the  ftatute  of  limitations, 
32  Hen.  VIIL  c.  2.  is  declared  not  to  extend  to  any  writ  of 


•  Stat.  Weftra,  ».     13  Edw,  h  c,  5.  §  j.  *  F,  K.  B,  47. 


right 


^So 


Private  Book  lit; 


right  of  advowfon,  qimre  impcdit^  or  affife  oi  darrein prefent- 
ment^  ox  jus  paironatus.  And  this  upon  very  good  reafon  :  | 
becaufe  it  may  very  eafily  happen  that  the  title  to  an  advow^fon  ■ 
may  not  Come  in  queftion,  nor  the  right  have  opportunity  to  ; 
be  tried  within  fixty  years  5  w^hich  is  the  longeft  period  of  j 
limitation  affigned  by  the  ftatute  of  Henry  VIII.  For  fir  ^ 
Edward  Coke  ^  tells  us,  that  there  was  a  parfon  of  one  of  his  \ 
251  ]  churches,  that  had  been  incumbent  there  above  fifty  years;  \ 
nor  are  inftances  wanting  wherein  two  fucceffive  incumbents  j 
have  continued  for  upwards  of  a  hundred  years ^.  Had  | 
therefore  the  laft  of  thefe  incumbents  been  the  clerk  of  a  j 
ufurper,  or  had  been  prefented  by  lapfe,  it  would  have  been 
neceffary  and  unavoidable  for  the  patron,  in  cafe  of  a  difpute^  , 
to  have  recurred  back  above  a  century;  in  order  to  have  fhewn  ; 
'a  clear  title  and  feifin  by  prefentation  and  admifiion  of  the  j 
prior  incumbent.  But  though,  for  thefe  reafons,  a  limitation,  ' 
is  highly  improper  with  refpecl:  only  to  the  length  of  time ;  j 
yet,  as  the  title  of  advowfons  is,  for  v/ant  of  fome  limitation  | 
rendered  more  precarious  than  that  of  any  other  hereditament,  : 
(efpecially  fince  the  ftatute  of  queen  Anne  hath  allowed  pof-  \ 
feflbry  a<Sl:ions  to  be  brought  upon  any  prior  prefentation,  I 
however  diflant,)  it  might  not  perhaps  be  amifs  if  a  limitation  ; 
wereeftablifhed  with  refpe£i:  to  the  number  of  avoidances ;  or,  j 
rather,  if  a  limitation  were  compounded  of  the  length  of  time  { 
and  the  number  of  avoidances  together  i  for  inllance,  if  no 
feifin  were  admitted  to  be   alleged  in  any  of  thefe   writs  of  \ 

patronage,  after  fixty  years  and  three  avoidances  were  pail.       1 

i 

In  a  writ  of  qiiare  Impedity  which  is  almofl  the  only  real  ■ 
a£lion  that  remains  in  common  ufe,  and  alfo  in  the  affife  of 
darrein  prefentmefit^  and  writ  of  right,  the  patron  only,  and  ] 
not  the  clerk,  is  allowed  to  fue  the  difliirber.  But,  by  vir-  ^ 
tue  of  feveral,  afts  of  parliament  \  there  is  on^  fpecies  of  I 
prefentations,  in  which  a  remedy,  to  be  fued  in  the  temporal  j 

f  2  In(}-  1 15.  the  latter  in  1700,  and  died  in  175  r.       J 

s  Two  fucceffive  incumbents  of  the  h   Stat.    3  |ac,   I.  c.  5.     l  W.  &  M.    < 

reaoryof  Chelsfield  cum  Farnborough  Co  :6.    12  Amu  ft.  2.   c,  14.    H  Geo„  ^ 

itt    Kent,    continued     101    years;    of  II.  c<,  17. 

whom  the  former  was  adm  itted  ia  1 650,  i 

courts,  ! 
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courts,  IS  put  into  the  hands  of  the  clerks  prefented,  as  well 
as  of  the  owners  of  the  advowfon.     I  mean  the  prefentation 
to  fuch  benefices  as  belong  to  Roman  catholic  patrons ;  which, 
according  to  their  feveral  counties,  are  veiled  in  and  fecured 
to  the  two  unlverfities  of  this  kingdom.     And  particularly 
by  the  ftatute  of  12  Ann.  ft.  %.  c.  14.  §  4.  a  new  method 
of  proceeding  is  provided;  viz.  that,   befides  the  writs  of 
quare  impedit^  which  the  univerfities  as  patrons  are  entitled 
to  bring,  they,  or  their  clerks,  may  be  at   liberty  to  file  a  C  ^S^  ] 
bill  in  equity  againft  -.my  ptrfcn  prcfr  nting  to  fuch  livings,  and 
difturbing  their  right  of  patronage,  or  his  cpjfiny  que  trujl^  or 
any  other  perfon  whom  they  have  cauft  to  fufpedt ;  in  order 
to  compel  a  clifcovery  of  any  fecret  trufts,  for  the  benefit  of 
papifts,  in  evafion  of  thofe  laws  whereby  this  right  of  advow- 
fon  is  vefted  in  thofe  learned  bodies  :  and  alfo  (by  the  ftatute 
II  Geo.  II.  c.  17.)  to  compel  a  cMfcovcry  whethtT  any  grant 
or  conveyance,  faid  to  be  made  of  fuch  advo\\  fon,  were  made 
bonajide  to  a  proteftant  purchafor,  for  the  benefit  of  proteft- 
ants,  and  for  a    full  confideration;  without  which  requifites 
every  fuch  grant  and  conveyance  of  any  advowfcn  or  ^ivoid- 
ance  is  abfolutely  null  and  void.    This  is  a  particular  law,  and 
calculated  for  a  particular  purpofe:  but  in  no  inftance  but 
this  does  the  common  law  permit  the  clerk  himfelf  to  interfere 
in  recovering  a  prefentation,  of  which  he  is  afterwards   to 
have  the  advantage.     For  befides  that  he  has  (as  was  before 
©bferved)  no  temporal  right  in  him  till  after  infritution  and 
induftion  5  and  as  he  therefore  can  fufFer  no  wrong,  is  con- 
fequently  entitled  to  no  remedy  \  this  exclufion  of  the  clerk 
from  being  plaintiff  feems  aifo  to  arife  from  the  very  great 
honour  and  regard  which  the  law  pays  to  his  facred  funftion  • 
For  it  looks  upon  the  cure  of  fouls  as  too   arduous  and  im- 
portant a  talk  to  be  eagerly  fought  for  by  any  ferious  clergy- 
man •,  and  therefore  will  not  permit  him  to  contend  openly 
at  law  for  a  charge  and  truft,  which  it  prefumes  he  under- 
takes with  diffidence. 

But  when  the  clerk  is  in  full  pofleffion  of  the  benefice 
the  law  gives  him. the  fame  poffeflbry  remedies  to  recover  his 
glebe,  his   rents,    his   tithes,  and  other  ccclefiaftical  dues. 

Vol.  hi.  U  by 
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by  writ  of  entry,  affife,  ejeament,  debt,  or  trcfpafs,  (as  1 

the  cafe  may  happen,)  which  it  furniihes  to  the  owners  of  :, 

lay  property.     Yet  he   (hall  not  have  a  writ  of   rlgbt,  nor  { 

-     fuch  other Vimllar  writs  as  are   grounded   upon  the  mers  ^ 

right;  becaufe  he  hath  not  in  him  the  entire  fee  and  rights  : 

but  he  is  entitled  to  a  fpecial   remedy  called  a  writ  oi  Juris  ] 

utrum,  which  is  fometimes  filled  the  parfon's  writ  of  right  ^-j 

r  ^-.  -1  being  the  higheft  writ  which  he  can  have  *.     This  lies  for  a  i 

^  parfon  or  a  prebendary  at  common  law,  and  for  a  vicar  by  1 

ftatute  14  Edw.  III.  c.  17.  and  is  in  the  nature  of  an  affife,  to  j 

inquire  whether  the  tenements  in  queftion  are  frankalmoign  | 

belonging  to  the  church  of  the  demandant,  or  elfe  the  lay  fee  ' 

of  the. tenant  ^^.     And  thereby  the  demandant  may  recover j 

lands  and  tenements,  belonging  to  the  church,  which  were^ 

aliened  by  the  predeceffor ;  or  of  which  he  was  diffeifed  •,  or] 

which  were  recovered  againft  him  by  verdid,  confeffion,  o^i 

default,  without  praying  in  aid  of  the  patron  and  ordinary  ^^ 

or  on  which  any  perfon  has  intruded  fince  the  predeceffor'^^ 

death  ^.     But  fmce  the  reftraining  ftatute  of  13  Eliz.  c.  IQ., 

whereby  the  alienation  of  the  predeceffor,  or  a  recovery  fuf-; 

fered  by  him  of  the  lands  of  the  church,  is  declared  to  be  ab^ 

folutely  void,  this  remedy  is  of  very  little  ufe,  unlefs  where  the; 

parfon  himfelf  has  been  deforced    for  more  than  twenty 

years  *•  5  for  the  fucceffor,  at  any  competent  time  after  his  ac^ 

ceffion  to  the  benefice,  may  enter,  or  bring  an  ejeament.      , 

3  F.  M.  B,  49.  ^  Regjftr.  32.  ; 

k  Booth.  221.  n  F.N.  B.  48, 49.  j 
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Chapter  the  seventeenth. 
Of  JISTJURIES    proceeding  from^ 

Oil    AFFECTING,    THE    CROWN. 


TTAVING  in  the  nine  preceding  chapters  confidered  the 
-^  ■  injuries,  or  private  wrongs,  that  may  be  offered  by  one 
fubjeft  to  another,  all  of  which  are  redreffed  by  the  command 
and  Authority  of  the  king,  fignified  by  his  original  writs  re- 
turnable in  the  feveral  courts  of  juftice,  which  thence  derive 
a  jurifdidtion  of  exarhining  and  determining  the  corhplaint  ; 
I  proceed  now  to  inquire  into  the  mode  of  redrefling  thofe 
injuries  to  which  the  crown  itfelf  is  a  party:  which  injuries 
are  either  where  the  crown  is  the  aggreflbr,  and  which  there- 
fore cannot  without  a  folecifm  admit  of  the  fame  kind  o*^ 
remedy  ^  5  or  elfe  is  the  Tufferer,  and  which  then  are  ufually 
remedied  by  peculiar  forms  of  procefs,  appropriated  to  the 
royal  prerogative^  In  treating  therefore  of  thefe,  we  will 
Confider  firft,  the  manner  of  redreffing  thofe  wrongs  or  in- 
juries which  a  fubjeft  may  fufFer  from  the  crown,  aiid  theii 
of  redreffmg  thofe  which  the  crown  may  receive  fron^  s^ 
fubjefto 

I.  That  the  king  call  do  no  wrong,  is  a  neceflary  and 
fundamental  principle  of  the  Englifb  conftitution :  meaning 
only,  as  has  fermerly  been  obferved  ^,  that,  in  the  firft  place, 
whatever  may  be  amifs  in  the  condud  of  public  affairs  is  not 

*  Bro*  Abr>  t,  petition,  12,  t  prercgaiive^  z>        &  Bs>ok  L  ch,  7.  pag.  243-^246. 
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chargeable  petfonally  on  the  king ;  nor  is  he,  but  his  minifters,  \ 

accountable  for  it  to  the  people :  and,  fecondly,  that  the  pre-  j 

rogative  of  the  crown  extends  not  to  do  any  injury;  for,  \ 

being  created  for  the  benefit  of  the  people,  it  cannot  be  ex-  ) 

crted  to  their  prejudice*^.     Whenever  therefore  it  happens,  ; 
that,  by  mi  fmf or  mat  ion,  or  inadvertence,  the  crown  hath  been 

induced  to  invade  the  private  rights  of  any  of  it's  fubjedls,  ^ 

though  no  aftion  will  lie  againfl  the  fovereign  "*,   (for  who  ' 

fhall  command  the  king  ^  ?)  yet  the  law  hath  furnifhcd  the  ] 

fubjeft  with  a  decent  and  refpe£tful  mode  of  removing  that  ; 

invafion,  by  informing  the  king  of  the  true  ftate  of  the  matter  ', 

in  difpute  :  and,  as  it  prefumes  that  to  know  of  ^ny  injury  and  j 
to  redrefs  it  are  infeparable  in  the  royal  bread,  it  then  ifTues 
as  of  courfe,  in  the  king's  own  name,  his  orders  to  his  judges 
to  do  juilice  to  the  party  aggrieved. 

The  diftance  between  the  fovereign  and  his  fubjefts  is  | 
fuch,  that  it  rarely  can  happen  that  any  perfonal  injury  can  • 
immediately  and  dire£tiy  proceed  from  the  prince  to  any  pri-  ■ 
vate  man ;  and,  as  it  can  fo  feldom  happen,  the  law  in  decency  ' 
fuppofes  that  it  never  will  or  can  happen  at  all ;  becaufe  it  ' 
feels  itfelf  incapable  of  furnifliing  any  adequate  remedy,  ' 
without  infringing  the  dignity  and  deftroying  the  fovereignty  ^ 
of  the  royal  perfon,  by  fetting  up  feme  fuperior  power  with  | 
authority  to  call  him  to  account*  The  inconveniency  there- 
fore of  a  mifchlef  that  is  barely  poflible,  is  (as  Mr.  Locke  has  i 
©bferved  ^)  well  recompenfed  by  the  peace  of  the  public  and  \ 
fecurity  of  the  government,  in  the  perfon  of  the  chief  magi^  ! 
ftrate  being  fet  out  of  the  reach  of  coercion.  But  injuries  to  | 
the  rights  oi property  can  fcarcely  be  committed  by  the  crown  \ 
without  die  intervention  of  it's  officers;  for  whom  the  law  • 
in  matters  of  right  entertains  no  refpe£t  or  delicacy,  but  fur-  ^ 
nifiies  various  methods  of  dctefting  the  errors  or  inifconduft  ; 
of  thofe  agents,  by  whom  the  king  has  been  deceived,  and  ^ 
Induced  to  do  a  temporary  injuftice.  | 

c  riovv(L4S7.                                    «   Finch.  L.  83.  ] 
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The  common  law  methods  of  obtaining  pofleflion  or  ref* 
titution  from  the  crown,  of  either  real  or  perfonal  property, 
are,  i.  ^^ petition  de  droits  or  petition  of  ri|lit,  which  is  faid 
to  owe  it's  original  to  king  Edward  the  firft  ^.  2.  By  monjlrans 
de  droit y  manifeftation  or  plea  of  right:  both  of  which  may  be 
preferred  or  profecuted  either  in  the  chancery  or  exchequer  ^^. 
The  former  is  of  ufe,  where  the  king  is  in  full  pofleflion  of 
any  hereditaments  or  chattels,  and  the  petitioner  fuggefts 
fuch  a  right  as  controverts  the  title  of  the  crown,  grounded  on 
fads  difclofed  in  the  petition  itfelf ;  in  which  cafe  he  mufl:  be 
careful  to  fl:ate  truly  the  whole  title  of  the  crown,  otherwife 
the  petition  fliall  abated-  and  then,  upon  this  anfwer  being 
cndorfed  or  underwritten  by  the  kmg.foit  droit  fait  al  partie, 
(let  right  be  done  to  the  party  J,)  a  commifllon  fhall  ifiiie 
to  inquire  of  the  truth  of  this  fuggeflion  ^:  after  the  return 
of  which,   the  king's  attorney  is  at  liberty  to  plead  in  bar ; 
and  the  merits   fhall  be  determined  upon  ifliie  or  demurrer, 
as  in  fuits  between  fubjeft  and  fubjeft.     Thus,  if  a  difleifor 
of  lands,  which  are  holden  of  the  crown,  dies  feifed  with- 
out any  heir,  whereby  the  king  \s  prima  facie  entitled  to  the 
lands,  and  the  pofleflion  is  caft:  on  him  either  by  inquefl:  of 
ofiice,  or  by  aa  of  law  without  any  office  founds   now  the 
difleifee  fhall  have  remedy  by  petition  of  right,  fuggefl:in^ 
the  title  of  the  crown,  and  his  own  fuperior  right  before  the 
difl^eifin  made  *.    But  where  the  right  of  the  party,  as  well  as 
the  right  of  the  crown,  appears  upon  record,  there  the  party 
fhall  have  monfrans  de  droits  which  is  putting  in  a  claim  of 
right  grounded  on  fads  already  acknowleged  and  eitablifiied, 
and    praying   the  judgment    of    the    court,  whether  upon 
thofe  fads  the  king  or  the  fubjed  hath  the  right.     As  if,  in 
the  cafe  before  fuppofed,  the  whole  fpecial   matter  is  found 
by  an  inqueft  of  oflice,    (as  well  the  difleifin,  as  the  dying 
without  any  heir,)  the  party  grieved  fliall  have  mojifrans  de 
droit  at  the  common  law  "^.     But  as  this  feldom  happens,  and 

8  Bro.  Jbr.  i,  prerog;  2.  Fitz.  Jb}\     J  Stat.  Tr.  vii.  134. 
^-  '''''''  ^^  ^  Skin.  608.     Raft*.  Entr.  461. 

^  ^"':  ^P'  '  Bro.  Abr.  L  pHXlon.  20,  ^  Kep,  5?. 
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the  remedy  hy  petition  was  extremely  tedious  and  expenfive, 
that  by  monfrrans  was  much  enlarged  and  rendered  almoft 
umyerfal  by  feveral  ftatutes,  particularly  36  Edw.  III.  c.  13- 
and  2  &  3  Edw.  VI.  c.  8.  which  alfo  allow  inquifitions  of 
office  to  be  traverfed  or  denied,  wherever  the  right  of  a  fub- 
\tCt  is  concerned,  except  in  a  very  few  cafes  ^^  Thefe  pro- 
ceedings are  had  in  the  petty-bng  office  in  the  court  of  chan- 
eery :  and,  if  upon  either  of  them  the  right  be  determined 
againft  the  crown,  the  judgment  is,  quod  m amis  domini  regis  \ 
amoveantur  et  pojjcjji^  rejlituaiur  petenti,  falvo  jure  dotnini  | 
regis  ">;  which  laii  claufe  is  always  added  to  judgments  againil  | 
the  king  p,  to  whom  no  laches  is  ever  imputed,  and  whofe  \ 
right  (till  fome  late  ilatutes  ^)  was  never  defeated  by  any  | 
limitation  or  length  of  time.  And  by  fuch  judgment  the  | 
crown  is  inftantly  out  of  poflcffion'^;  fo  that  there  needs  not  j 
the  indecent  interpofition  of  his  own  officers  to  transfer  the  1 
ieifin  from  the  king  to  the  party  aggrieved.  i 

II.  The  methods  of  redreffing  fuch  injuries  as  the  crown     ] 
may  receive  from  the  fubjed  are^,  ! 

I.  By  fuch  ufual  common  law  aftions,  as  are  confident  j 
^ith  the  royal  prerogative  and  dignity.  As  therefore  the  king,  , 
by  reafon  of  his  legal  ubiquity,  cannot  be  dlffeifed  or  difpof- 
fefled  of  any  Hal  property  which  is  once  vefted  in  him,  he  I 
can  maintain  no  a£lion  which  fuppofes  a  diipoffcffion  of  the  j 
plaintiiF;  fuch  as  an  affife  or  an  ejedment  ^ :  but  he  may  bring  ; 
square  )rpedH\  which  always  fuppofes  the  complainant  to  ; 
be  feifed  or  poffelTtd  of  the  advowfon  :  and  he  may  profecute  \ 
this  writ,  like  every  other  by  him  brought, as  well  in  the  king's  . 
bench^  as  the  common  pleas,  or  in  whatever  court  he  pleafes.  , 
Sc  too,  he  may  bring  an  aftion  of  trefpafs  for  taking  away  .| 
his  goods;  but  fuch  adions  are  not  ufual  (though  in  ftrift-  ] 
nefs  maintainable)  for  breaking  his  clofe,  or  other  injury  .; 
done  upon  his  foil  or  poileffion  ^.  It  would  be  equally  tedious    j 

JiSkii..  608.  *Bro.  i6r.^prero|:a/ii;e.  89.  | 

•  Jt  Inft.  <205.     Raft.Entr.  463,  ^  F  N-  B.  ^^*  \ 

9  Finch,  f..  46c.  "  Dyv'^tfite  de  courtes,  c.  hank  le  roy.  \ 

%  21  ]c.  1.  c.  2.  9  Geo.  III.  c.  16,  w  Ero.  Ahr.  t.  prerog,  130,  F.  K.  B.  90.  : 

i^  Fiii^h.  A..  45 9»  Year  book,  4  Hen.  IV.  4.  : 
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and  difficult,  to  run  through  every  minute  diftin£lion  that 
might  be  gleaned  from  ourantient  books  with  regard  to  this 
matter  j  nor  is  it  in  any  degree  neceflary,  as  much  eafier 
and  more  efFeftual  remedies  are  ufually  obtained  by  I'uch 
prerogative  modes  of  procefs,  as  are  peculiarly  confined  to 
the  crown. 

2.  Such  is  that  of  inquifitlon  or  inquejl  of  office :  which  is 
an   hiquiry  made   by  the  king's  officer,  his  flieriff,  coroner, 
or  efcheator,  virtute  offcn^  or  by  writ  to  them  fent  for  that 
purpofe,  or  by  commiffioners  fpecially  appointed,  concerning 
any  matter  that  entitles  the  king  to  the  pofleffion  of  lands  or 
tenements,  ^oods   or  chattels'^.     This  is  done  by  a  jury  of 
no  determinate   number  j    being   either  twelve,  or  lefs,  or 
more.     As,  to  inquire,   whether  the  king's   tenant  for  life 
died  feifed,  whereby  the  reverfion  accrues  to  the  king  :  whe- 
ther A,  who  held  immediately  of  the  crown,   died  without 
heirs;  in  which  cafe  the  lands  belong  to  the  king  by  efcheat : 
whether  B  be  attainted  of  treafon;  whereby  his  eftate  is  for- 
feited to  the  crown  :  whether  C,  who  has  purchafed  lands, 
be  an  alien  \  which  is  another  caufe  of  forfeiture  :  whether 
D  be  an  idiot  a  nativitate ;  and  therefore,  together  v/ith  his 
lands,  appertains  to  the  cuilody  of  the  king:  and  other  quef- 
tions  of  like  import,  concerning  both  the  circumftances  of 
the  tenant,  and  the  value  or  identity  of  the  lands.      Thefe 
inqueils  of  office  were  more  frequently  ^in  practice  than  at 
prefent,    during  the   continuance  of    the  military    tenures 
amongft  us :    when,  upon  the  death  of  every  one  of  the 
king's  tenants,  an  inqueft  of  office  was  held,  called  an  /«- 
quifttio  poji  ynortem^  to  inquire  of  what  lands   he  died  feifed 
who  was  his  heir,  and  of  what   age,  in  order  to  entitle  the 
king  to  his  marriage,  wardfhip,  relief,  primer-feifii^  or  other 
advantages,  as  the  circumftances  of  the  cafe  might  turn  out. 
To  fuperintend  and  regulate   thefe   inquiries   the  court    of 
wards  and  liveries  was  inftituted  by  ftatute  32  Hen.  VIII. 
c.  46.  which  was  abolifhed  at  the  reftorationof  king  Charles 
the  fecond,  together  with  the  oppreffive  tenures  upon  which 
it  was  founded, 

U  4  With 
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"With  regard  to  other  matters,  the  mquefts  of  ofEce  ftill 
remain  in  force,  and  are  taken  upon  proper  occafions  ;  being 
extended  not  only  to  lands,  but  alfo  to  goods  and  chattels ; 
perfonai,  as  in  the  cafe  of  wreck,  treafure- trove,  and  tbe| 
like  ;  and  efpecially  as  to  forfeitures  for  ofrences.  For  every  ■ 
jury  which  tries  a  man  for  treafon  or  felony,  every  coroner's," 
inqueft  that  fits  upon  a  felo  de  fe^  or  one  killed  by  chance-  i 
medh^y,  is  not  only  with  regard  to  chattels,  but  alfo  as  to! 
real  interefls,  in  all  refpetts  an  inqueft  of  ofBce :  and  if  theyi 
find  the  treafon  or  felony,  or  even  the  flight  of  the  party ^ 
accufed,  (though  innocent,)  the  king  is  thereupon,  by  virtue, 
of  this  office  founds  entitled  to  have  his  forfeitures-,  and  alfo,  ^ 
in  the  c^fe  of  chance-medley,  he  or  his  grantees  are  entitled  \ 
to  fuch  thmgs  by  way  of  deodand,  us  have  moved  to  the , 
death  of  the  par'.y.  \ 

THEhE  inqucus  of  office  were  devifed  by  law,  as  an  au^^ 
thentic  means  to  give  the  king  his  right  by  folemn  matter  of  • 
record  j  without  which  he  in  general  can  neither  take,  nor  | 
part  from  any  things.  For  it  is  a  part  of  the  liberties  of  Eng^  : 
land,  and  greatly  for  the  fafety  of  the  fubjeft,  that  the  king  . 
may  not  enter  upon  or  feife,  any  man's  pofleffions  upon  bare  ; 
furmifes  without  the  intervention  of  a  jury  2:.  It  is  however  j 
particularly  ena£led  by  the  ftatute  33  Hen.  VIII.  c.  20.  that,  1 
in  cafe  of  attainder  for  high  treafon,  the  king  fliall  have  the  ' 
forfeiture  inftantly,  without  any  inquiOtion  of  office.  And,  as  \ 
the  king  hath  (in  general)  no  title  at  all  to  any  property  of  this  : 
fort  before  office  found,  therefore  by  the  ftatute  18  Hen.  VI.  ; 
c.  6.  it  was  enacted,  that  all  letters  patent  or  grants  of  lands  I 
and  tenements  before  office  found,  or  returned  into  the  ex-  : 
chequer,  (hall  be  void.  And,  by  the  bill  of  rights  at  the  \ 
revolution,  i  W.  &  M.  ft.  2.  c.  2.  it  is  declared,  that  all  \ 
grants  and  promifes  of  fines  and  forfeitures  of  particular  j 
perfons  before  conviction  (v/hich  is  here  the  inqueft  of  of«  ] 
fice)  are  illegal  and  void  -,  v/hich  indeed  was  the  law  of  the  : 
land  in  the  reign  of  Edward  the  third^'  i 

I  Finch.  L.  82.  ^  %  Inft.  48.  | 

«  GJlb,  bi/l.  exch*  132.     Hob.  347,  ' 

A.  With  ; 


Ch,  17.  Wrongs.  260 

With  regard  to  real  property,  if  an  ofEce  be  found  for 
the  king,  it  puts  him  in  immediate  polTeffion,  without  the 
trouble  of  a  formal  entry,  provided  a  fubjeft  in  tbe  like  cafe 
would  have  had  a  right  to  enter ;  and  the  king  fliall  receive 
all  the  mefne  or  intermediate  profits  from  the  time  that  his 
title  accrued^.  As  on  the  other  hand,  by  the  articuU fuper 
cartas^ J  if  the  king's  efcheator  or  flieriff  feife  lands  into  the 
king's  hand  without  caufe,  upon  taking  them  out  of  the 
king's  hand  again,  the  party  ihall  have  the  mefne  profits 
reflored  to  him. 

In  order  to  avoid  the  pofTeffion  of  the  crown,  acquired  by 
the  finding  of  fuch  office,  the  fubjeft  may  not  only  have  his 
petition  of  right,  which  difclofes  new  fa<3:s  not  found  by  the 
office,  and  his  mo7iJlrans  de  droits  v/hich  relies  on  the  fa£ls 
as  found  ;  but  ahb  he  may  (for  the  moft  part)  traverfe  or 
deny  the  matter  of  faO:  itfeif,  and  put  it  in  a  courfe  of  trial 
by  the  common  law  procefs  of  the  court  of  chancery:  yet 
fti».,  in  foine  fpecial  cafes,  he  hath  no  remedy  left  but  a 
IT.-  r-  petition  of  right^.  Thefe  traverfesy  as  well  as  the 
monjlrans  de  droits  v/ere  greatly  enlarged  and  regulated  for 
the  uentfit  of  the  fubjeft,  by  the  (tatutes  before-mentioned, 
and  others^  And  in  the  traverfes  thus  given  by  flatute, 
which  came  in  the  place  of  the  old  petition  of  right,  the  party 
traverfing  is  confidered  as  the  plaintiff^;  and  mull  therefore 
make  out  his  own  title,  as  well  as  impeach  that  of  the  crown, 
and  then  (hall  have  judgment  quod  iuanus  do  mini  regis  amove- 
antur^  i^fc, 

3.  Where  the  crown  hath  unadvifedly  granted  any  thing 

by  letters  patent,  which  ought  not  to  be  granted  s,  or  where 

the  patentee  hath  done  an  a6t  that  amounts  to  a  forfeiture  of 

the  grant  ^  the  remedy  to  repeal  the  patent  is  by  writ  o^/cire  [  261   1 

facias  in  chancery  ^    This  may  be  brought  either  on  the  part 

J'  Finch.  L.  325,  326.  f  Law  o^mftprius.  201,  202. 

*"  28  Edw.  I    ft.  3.  c.  19.  6  See  bojK  JI.  ch.  21. 

«*  Finch.  L,  324.  h   Dyer.  198. 

c  Stat.  34  Edw.  III.  c.  13.  36  Edsr.  ^  3  Lev.  z%o.     4  Inft.  SS- 
UL  c.  13.  a  &  3  Edw.  VI,  c.  8. 
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of  the  king,  In  order  to  refume  the  thing  granted  •,   or,  if  the  | 

grant  be  injurious  to  a  fubjeft,  the  king  is  bound  of  right  to  j 

permit  him   (upon  his  petition)  to  ufe  his  royal  name  for  re-  \ 

pealing  the  patent  in  a  fcire  facias^.     And  fo  alfo,  if,  upon  \ 

office  untruly  found  for  the  king,  he  grants  the  land  over  to  ; 

another,  he  who  is  grieved  thereby,   and  traverfes  the  office  ; 

itfelf,  is  entitled  before  iflue  joined  to  a  fcire  facias  againft  \ 

the  patentee,  in  order  to  avoid  the  grant  ^  \ 

4.  An  information  on  behalf  of  the  crown,  filed  in  the  ex-  ] 
chequer  by  the  king's  attorney-general,  is  a  method  of  fuit  ] 
for  recovering  money  or  other  chattels,  or  for  obtaining  fa-  \ 
tisfa6Lion  in  damages  for  any  perfonal  wrong ^  committed  in  ; 
the  lands  or  other  pofleffions  of  the  crown.  It  differs  from  ; 
an  information  filed  in  the  court  of  king's  bench,  of  which  : 
we  fhall  treat  in  the  next  book ;  in  that  this  is  inftituted  to  ' 
ledrefs  a  private  wrongs  by  which  the  property  of  the  crown  | 
is  afre£led;  l,hat  Is  calculated  to  punifh  fome  public  wrong,  ■ 
or  heinous  mifdemefnor  in  the  defendant.  It  is  grounded  on  ] 
no  writ  under  feal,  but  merely  on  the  intimation  of  the  king's  ; 
officer  the  attorney-general,  who  "  gives  the  court  to  under-  1 
*^  fland  and  be  informed  of"  the  matter  in  queftion:  upon  ! 
which  the  party  is  put  to  anfwer,  and  trial  is  had,  as  in  fuits  i 
between  fubje£l:  and  fubjeft.  The  mofl  ufual  informations  ; 
are  thofe  of  intriifon  and  dek :  intnifon^  for  any  trefpafs  com-  ' 
mitted  on  the  lands  of  the  crown  ^,  as  by  entering  thereon  i 
without  title,  holding  over  after  a  leafe  is  determined,  taking  1 
the  profits,  cutting  down  timber,  or  the  like;  and  debty  upon  , 
any  contract  for  monies  due  to  the  king,  or  for  any  forfeiture  ^ 
due  to  the  crown  upon  the  breach  of  a  penal  flatute.  This  is  I 
mofb  commonly  ufed  to  recover  forfeitures  occafionedbytranf-  ^ 
greffing  thofe  laws,  which  are  enaded  for  the  eftablifliment  : 
262  ]  and  fupport  of  the  revenue  :  others,  which  regard  mere  mato 

ters  of  police  and  public  convenience,   being  ufually  left  to    ! 
be  inforced  by  common  informers,  in  the  qui  tarn  informa- 

k  2  Ventr.  544.  n  Cro.  Jac.  21Z.     i  Leon.  48.  S^. 

1  Bro.  Ahr.  t.  fcire f atlas,  69.  185.         vil.  49.  ! 

^  Moor,  375.  : 
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tions  or  aftions,  of  which  we  have  formerly^  f|i)oken°.  Bat 
^fter  the  attorney-general  has  informed  upon  the  breach  of  a 
penal  law,  no  other  mformation  can  be  received  p.  There 
is  alfo  ari  Information  in  re?n^  when  any  goods  are  fuppofed 
to  become  the  property  of  the  crown,  and  no  rnan  appears  to 
claim  them,  or  to  difpute  the  title  of  the  king.  As  antiently 
in  the  cafe  of  treafure-trove,  wrecks,  waifs,  and  eftrays, 
feized  by  the  king's  officer  for  his  ufe.  Upon  fuch  feizurc  aa 
information  was  ufually  filed  in  the  king's  exchequer^  and 
thereupon  a  proclamation  was  made  for  the'  ov/ner  (if  any) 
to  come  in  and  claim  the  efFeftsj  and  at  the  fame  time  there 
ifllied  a  comm'ffion  of  appraifcment  to  value  the  goods  in  the 
pfficer's  hands  :  after  the  return  of  which,  and  a  fecond  pro- 
clamation had^  if  no  claimant  appeared,  the  goods  were  fup^ 
pofed  derelift,  and  condemned  to  tlie  ufe  of  the  crown**. 
And  when,  in  later  tim.es,  forfeitures  of  the  goods  themfelves, 
as  well  asperfonal  penalties  on  the  parties,  were  infli£ledby 
aft  of  parliament  for  tranfgrcffions  againil  the  laws  of  the 
cuftoms  and  excife,  the  fame  procefs  was  adopted  in  order 
%o  fecure  fuch  forfeited  goods  for  the  public  ufe,  though  the 
offender  himfelf  had  efcaped  the  reach  of  juilice* 

5.  A  WRIT  of  quo  warranto  Is  in  the  nature  of  a  writ  of 
right  for  the  king,  again  it  him  who  claims  or  ufurps  any 
office,  franchife,  or  liberty,  to  inquire  by  what  authority  he 
fupports  his  claim,  in  order  to  determine  the  right  ^.  It  lies 
alfp  in  cafe  of  non-ufer  or  long  negleft  of  a  franchife,  or 
mif-ufer  or  ahufe  of  it;  being  a  writ  commanding  the  de- 
fendant to  {hew  by  what  warrant  he  exercifes  fuch  a  fran- 
chife, having  never  had  any  grant  of  it,  or  having  forfeited 
it  by  negieft  or  abufe.  This  was  originally  returnable  bef"ore 
the  king's  juilices  at  Weftmmfter^  j  but  afterwards  only 
before  the  juftices  in  eyre,  by  virtue  of  the  ftatutes  of  quo  r  262  1 
fwarrantoy  6  Edw.  I.  c.  i.  and  i8  Edw.  I.  ft.  2.^;  but  fince 
thofe  juftices  have  given  place  to  the  king's  temporary  com- 
mifGoners  of  affife,  the  judges  on  the  feveral  circuits,  this 

^  See  p:'g.  162.  r  Finch.  L.  .322.     2  Inil.  182. 

P  Udd-  2or.  s  Old  Nat.  Brev.fol,  107,  edit.  1534. 

■    I  Gilb.  hift.  of  exch„  ch,  ip  *  2  Inil.  498.     Raft.  Entr.  54c. 
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branch  of  the  ftatutes  hath  loft  it's  efFe£l"  ;  and  writs  of  . 
^warranto  (if  brought  at  all)  mail  now  be  profecuted  and  c 
termined  before  the  king's  juftices  at  Weftminfter.  And 
cafe  of  judgment  for  the  defendant,  he  fliall  have  an  alio 
ance  of  his  franchife  ;  but  in  cafe  of  judgment  for  the  kii 
for  that  the  party  is  entitled  to  no  fuch  franchife,  or  hi 
dlfufed  or  abufed  it,  the  franchife  is  either  feized  into  i 
king's  hands,  to  be  granted  out  again  to  whomever  he  fli 
pleafe;  or,  if  it  be  not  fuch  a  franchife  as  may  fubfift  in  t 
hands  of  the  crown,  there  is  merely  judgment  of  oi^er^ 
turn  out  the  party  who  ufurped  it"^.  -i 

The  judgment  on  a  writ  of  quo  warranto  (being  in  t 
nature  of  a  writ  of  right)  is  final  and  conclufive  even  agaii 
thecrown^.  Which,  together  with  the  length  of  it's  pi 
cefs,  probably  occafioned  that  difufe  into  which  it  is  nc 
fallen,  and  introduced  a  more  modern  method  of  profecutic 
by  infortJiation  filed  in  the  court  of  king's  bench  by  the  att< 
ney-general,  in  the  nature  of  a  writ  of  quo  warranto ;  when 
the  procefs  is  fpeedier,  and  the  judgment  not  quite  fo  decifi^ 
This  is  properly  a  criminal  method  of  profecution,  as  w 
to  punifli  the  ufurper  by  a  fine  for  the  ufurpation  of  the  fra 
chife,  as  to  ouft  him,  or  feife  it  for  the  crown :  but  h.i 
long  been  applied  to  the  mere  purpofes  of  trying  the  ci 
right,  feifing  the  franchife,  or  ouiling  the  wrongful  pofTeiTc 
the  fine  being  nominal  only. 

During  the  violent  proceedings  that  took  place  in  the  I: 
ter  end  of  the  reign  of  king  Charles  the  fecond,  it  was  r.mo: 
other  things  thought  expedient  to  new-model  moft  of  the  cc 
poration  towns  in  the  kingdom;  for  which  purpofe  many 
[  !X6±  1  thofe  bodies  were  perfuaded  to  furrender  their  charters,  ai 
informations  in  the  nature  of  quo  warranto  v/ere  broug 
againft  others,  upon  a  fuppofed,  or  frequently  a  real,  fc 
feiture  of  their  franchifes  by  negle£t  or  abufe  of  them.  Ai 
the  confequence  was,  that  the  liberties  of  moft  of  them  we 

^  %  Infl".  49^.  X  I  Sitld,  86.     2  Show,  47.     12  M« 
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feifed  into  the  hands  of  the  king,  who  granted  them  frcfhi 
charters  with  fuch  alterations  as  v/ere  thought  expedient; 
zndy  during  their  (late  of  anarchy,  the  crown  named  all  their 
xnagiftrates.  This  exertion  of  power,  though  perhaps  m 
fzimmojure  it  was  for  the  moft  part  ftridly  legal,  gave  a  great 
and  jud  alarm  ;  the  new-modelling  of  all  corporations  being 
a  very  large  ftride  towards  eftablifliing  arbitrary  power  ;  and 
therefore  it  was  thought  neceflary  at  the  revolution  to  bridle 
this  branch  of  the  prerogative,  at  lead  fo  far  as  regarded  the 
metropolis,  by  ftatute  2  W.  &  M.  c.  8.  which  ena£ls,  that 
the  franchifes  of  the  city  of  London  fhall  never  hereafter  be 
feized  or  forejudged  for  any  forfeiture  or  mifdemefnor  what- 
foevqr. 

This  proceeding  is  however  now  applied  to  the  decifion 
of  corporation  difputes  between  party  and  party,  without  any 
intervention  of  the  prerogative,  by  virtue  of  the  ftatute  9  Ann. 
c.  20.  which  permits  an  information  in  nature  of  quo  ivar- 
ranto  to  be  brought  with  leave  of  the  court,  at  the  relation  of 
any  perfon  defiring  to  profecute  the  fame,  (who  is  then  ftiled 
the  relator^)  againft  any  perfon  ufurping,  intruding  into,  or 
unlawfully  holding  any  franchife  or  office  in  any  city,  bo- 
rough, or  town  corporate  ;  provides  for  it's  fpeedy  determi- 
nation ;  and  dire£ls  that,  if  the  defendant  be  convifted^^ 
judgment  of  oufter  (as  well  as  a  line)  may  be  given  againft 
him,  and  that  the  relator  ihall  pay  or  receive  cofts  according 
to  the  event  of  the  fuit  (i). 


( I )  This  ftatute,  with  regard  to  cofts,  extends  only  to  cafes 
where  the  title  of  a  perfon  to  be  a  corporate  officer,  as  mayor, 
bailiff,  or  freeman,  is  in  queftion  ;  but  an  information  to  try  the 
right  of  holding  a  court  I'fe  not  within  it,  but  ftands  upon  the  corri- 
iBon  law  only,  and  being  a  profecution  in  the  name  of  the  Jcing, 
no  cofts  are  given,      i  Burr,  402. 

The  court  of  king's  bench  having  a  difcretionary  power  of 
granting  informations  in  the  nature  of  quo  warranto,  had  long  ago 
cftabliftied  a  general  rule  to  guide  their  difcretion,  viz.  not  to  allow 
ia  any  cafe  an  information  in  the  nature  of  quo  warranto  againll 

any 
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6i  The  writ  of  mandamus^  is  alfo  made  Idj  the  fame  ftatul 
9  Ann.  c.  20.  a  mofi:  full  and  efFeclual  remedy,  in  the  fir 
place,  for  refiifal  of  admifiion  where  a  perfon  is  entitled  1 
an  office  or  place  In  any  fuch  corporation  5  and,  fecondl 
for  v/rongful  removal,  when  a  perfon  is  legally  pofTeiTe^ 
t  ^^S  3  Thefe  are  injuries,  fcr  which  though  redrefs  for  the  party  ii 
terefted  may  be  had  by  affife,  or  other  means,  yet  as  the  frai 
chifes  concern  the  public,  and  may  aifeti  the  admaniftratic 
of  juftice,  this  prerogative  writ  alfo  iffues  from  the  court  < 
king's  bench  ^  commanding,  upon  good  caufe  fliewn  to  tl 
court;,  the  party  complaining  to  be  admitted  or  reftored  1 
tiis  office.  And  the  ftatiite  requires,  that-a  return  be  immt 
diately  made  to  the  firft  writ  of  mandamus;  which  return  mi 
be  pleaded  to  or  traverfed  by  the  profecutor,  and  his  ant; 
gonlfl:  may  reply,  take  iflue,  or  demur,  and  the  fame  pr< 
ceedmgs  may  be  had,  as  if  an  aftion  on  the  tafe  had  bee 
brought,  for  making  a  falfe  return  :  and,  after  judgm*ent  ol 
tained  for  the  profecutor,  he  (hall  have  a  peremptory  writ  ( 
mandamus  to  compel  his  admiffion  or  reftitution;  which  la 
tcr  (in  cafe  of  an  adion)  is  effe6ted  by  a  writ  of  reftitution 

y  Seepage  no.  »  li  Rep.  79*  1 


any  perfon  who  had  been  twenty  years  in  the  pofTeffion  of  his  fra 
chife  J  but  having  reafon  to  confider  this  too  extenfive  a  limit,  the 
refolved  upon  a  new  rule,  ^1%.  not  to  allow  fuch  an  informatic 
agaiofl  any  perfon  who  had  been  fix  years  in  poireflion*     4  7'.  1 

284. 

But  the  legiflature  thinking  this  too  fudden  a  change  in  t] 
pradice  of  the  court,  and  becaufe  it  did  not  extelid  to  informatio 
filed  by  the  attorney-general,  enaftcd  by  32  Geo.  III.  c.  58.  th 
to  any  information  in  the  nature  of  quo  ^varranto,  for  the  exerci 
of  any  corporate  office  or  franchife,  the  defendant  might  pie; 
that  he  had  been  in  poffeflion  of,  or  had  executed,  the  office  f 
fix  years  or  more.  And  that  no  defendant  fhould  be  affeded  I 
any  defed  in  the  title  of  the  perfon  from  whom,  he  derived  1: 
right  and  title,  if  that  perfon  had  been  in  the  undifturbed  exerci 
of  his  office  or  franchife  fix  years  prev  us  to  the  filing  of  the  i 
fofmation. 
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oo  that  now  the  writ  of  mandamus^  in  cafes  within  this  ila- 
tute,  is  in  the  nature  of  an  aftion  :  whereupon  the  party  ap- 
plying and  fucceeding  may  be  entitled  to  coils,  in  Cafe  it  be 
the  franchife  of  a  citizen,  burgefs,  or  freeman  ^  ;  and  alfb, 
in  general,  a  writ  of  error  may  be  had  thereupon  ^. 

This  writ  of  tnandamus  may  alfo  be  ilTued,  in  purfuancc 
of  the  ftatute  1 1  Geo.  I.  c.  4.  in  cafe  within  the  regular  time 
no  eledion  fhall  be  made  of  the  mayor  or  other  chief  officer 
of  any  city,  borough,  or  town  corporate,  or  (being  made) 
It  (hall  afterwards  become  void;  requiring  the  eiedors  to 
proceed  to  ele£lion,  and  proper  courts  to  be  held  for  admitting 
and  fwearing  in  the  magiftrates  fo  refpeftivelyxhofen. 

We  have  now  gone  through  the  whole  circle  of  civil  in- 
juries, and  the  redrefs  which  the  laws  of  England  have 
anxioufly  provided  for  each.  In  which  the  (Indent  cannot 
but  obferve  that  the  main  difficuUy  which  attends  their  dif- 
cuffion  arifes  from  their  great  variety^,  which  is  apt  at  our  firft 
acquaintance  to  breed  a  confufion  of  ideas,  and  a  kind  of 
diftraftion  in  the  memory :  a  difficulty  not  a  little  increafed 
by  the  very  immethodical  arrangement,  in  which  they  are  de-  [  266  j 
livered  to  us  by  our  antient  writers,  and  the  numerous  terms 
of  art  in  which  the  language  of  our  anceflors  has  obfcured 
them.  Terms  of  an  there  will  unavoidably  be  in  all  fciences; 
the  eafy  conception  and  thorough  comprehenfion  of  which 
muft  depend  upon  frequent  and  familiar  ufe :  and  the  more 
fubdivided  any  branch  of  fcience  is,  the  more  terms  mud  be 
ufed  to  exprefs  the  nature  of  thefe  fcveral  fubdlviOcns,  and 
Siark  out  with  fufficient  precifion  the  ideas  they  are  meant  to 
convey.  But  I  truft  that  this  difficulty,  however  great  it 
may  appear  at  lirft  view,  will  (brink  to  nothing  upon  a  nearer 
^and  more  frequent  approach ;  and  indeed  be  rather  advan-^ 
tageous  than  of  any  diflervice,  by  imprinting  on  the  (Indent's 
mind  a  clear  and  diftind  notion  of  the  nature  of  thefe  feveral 
remedies.     And,  fuch  as  it  is,  it  arifes  principally  from  the 

*  Stat,  u  Ceo,  IIL  c,  zx,  ^  i  P,  Wms.  is^^ 

excellence 
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excellence  of  our  Engllfli  laws ;  which  adapt  their  redrefsj 
exadlf  to  the  circumflances  of  the  injury,  and  do  not  fur-j 
ni-fh  one  and  the  fame  aftion  for  different  wrongs,  which  arq 
impoffible  to  be  brought  within  one  and  the  fame-defcriptiona 
whereby  every  man  knows  what  fatisfaftion  he  is  entitled  to 
expeft  from  the  courts  of  juftice,  and  as  little  as  poffible  isj 
left  in  the  breaft  of  the  judges,  whom  the  law  appoints  to  adn 
minifter,  and  not  to  prefcribe  the  remedy.  And  I  may  ven-! 
ture  to  affirm,  that  there  is  hardly  a  pofilble  injury,  that  can 
be  offered  either  to  the  perfon  or  property  of  another,  for 
which  the  party  injured  niay  not  find  a  remedial  writ,  con-J 
celved  in  fuch  terms  as  are  properly  and  fingularly  adapted 
to  his  own  particular  grievance.  ! 

In  the  feveral  perfonal  aclions  which  we  have  curforlly 
explained,  as  debt,  trefpafs^  detinue,  ad*ion  on  the  cafe,  and 
the  like,  it  is  eafy  to  obferve  how  plain,  perfpicuous,  and  fim- 
pic  the  remedy  is,  as  chalked  out  by  the  antient  common  law* 
In  the  methods  prefcribed  for  the  recovery  of  landed  and  other 
permanent  property,  as  the  right  is  more  intricate,  the  feoda] 
or  rather  Norman  remedy  by  real  anions  is  fomewhat  more 
complex  and  diflicult,  and  attended  with  fome  delays.  And 
fmce,  in  order  to  obviate  thofe  difficulties,  and  retrench  thofe 
r  ^g^  -|  delays,  we  have  permitted  the  rights  of  real  property  to  be 
drawn  into  queftion  in  mixed  or  perfonal  fuits,  we  are  (il 
muft  be  owned)  obliged  to  have  recourfe  to  fuch  arbitrary 
fi£lions  and  expedients,  that  unlefs  we  had  developed  theis 
principles,  and  traced  out  their  progrefs  and  hillory,  oui 
prefent  fyftem  of  remedial  jurifprudence  (in  refpe£t  of  landec 
property)  would  appear  the  moft  intricate  and  unnatura! 
that  ever  was  adopted  by  a  free  and*  enlightened  people,     " - 

But  this  intricacy  of  our  legal  procefs  will  be  found,  wher 
attentively  confidered,  to  be  one  of  thofe  troublefome,  bu 
not  dangerous,  evils,  which  have  their  root  in  the  frame  o: 
our  confhitution,  and  which  therefore  can  never  be  cured 
without  hazarding  every  thing  that  is  dear  to  us.  In  abfo 
lute  governments,  when  new  arrangements  of  property  am 

a  gradua 
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a  gradual  change  of  manners   have   deflroyed  the  original 
ideas,  on  which  the  laws  were  devifed  and  eftablifhed,  the 
prince  by  his  edi6l  may  promulge  a  new  code,  more  fuited 
to  the  prefent  emergencies.  But  when  laws  are  to  be  framed 
by  popular  aiTemblies,  even  of  the  reprefentativc  kind,  it  is 
too  Herculean  a  tafk  to  begin  the  work  of  legiflatlon  afrefli, 
and  extracl  a  new  fyflem  from   the   difcordant  opinions  of 
more  than  five  hundred  counfellors.     A  fingle  legiflator  or 
an  enterprizing  fovereign,  a  Solon  or  Lycurgus,  a  Jultinlan 
or  a  Frederick,  may  at  any  time  form  a  concife,  and  perhaps 
an  uniform,  plan  of  juftice :  and  evil  betide  that  prefump- 
tuous   fubjea  who    queflions  it's  wifdom    or  utility.     But 
who,  that  is  acquainted  with  the  difficulty  of  new-modelling 
any  branch  of  our  ftatute  laws  (though  relating  but  to  roads 
or  to  parifli  fettlements)  will  conceive  it  ever  feafible  to  alter 
any  fundamental  point  of  the  common  law,  with  all  it's  ap- 
pendages and  confequents,  and  fet  up  another  rule  in  it's 
Head  ?  When  therefore,  by  the  gradual  influence  of  foreign 
trade    and   domeftic  tranquillity,   the  fpirit  of  our  military 
tenures  began  to  decay,  and  at  length  the  whole  ftrudure 
i  was  removed,  the  judges  quickly  perceived  that  the  forms 
and  delays  of  the  old  feodai  aftions  (guarded  with  their  fe- 
veral  outworks  of  effoins,  vouchers,  aid-prayers,  and  a  hun- 
dred other  formidable  intrenchments)  were  ill  fuited  to  that 
more  fimple  and  commercial  mode  of  property  which  fuc-  f  268  1 
ceeded  the  former,  and  required  a  more  fpcedy  decifion  of 
right,  to  facilitate  exchange  and  alienation.    Yet  they  wifely 
avoided   foliciting  any  great  leglflative  revolution  in  the  old 
eftabliOied  forms,  which  might  have  been  produ^lve  of  con- 
fequences  more  numerous  and  extenfive  than  the  mod  pene- 
trating genius  could  forefee ;  but  left  them  as  they  were,  to 
languifli  in   obfcurity  and  oblivion,  and  endeavouVed  by  a 
feries  of  minute  contrivances  to  accommodate  fuch  perfonal 
aftions,  as  were  then  in  ufe,  to  all  the  moft  ufeful  ptirpofes 
of  remedial  juftice  :  and  where,  through  the  dread  of  inno- 
vation, they  hefitated   at  going  fo  far  as  perhaps  their  good 
lenfe  would  have  prompted  them,  they  left  an  opening  for 
the  more  liberal  and  enterprizing  judges,  who  have  fate  In 
Voi^III.  X  our 
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our  courts  of  equity,  to  fliew  them  their  error  by  fupplylng' 
the  omiffions  of  the  courts  of  law.     And,  fince  the  new  ex-^ 
pedients  have  been  refined  by  the  pradiice  of  more  than  ai 
century,  and  are  fufficiently  known  and  underftood,  they  mj 
general  anfwer  the  purpofe  of  doing  fpeedy  and  fubilantial 
juftice,  much  better  than  could  xrow  be  effeaed  by  any  great 
fundamental  alterations.     The  only  difficulty  that  attends 
them  arifes  from  their  fidions  and  circuities:  but,  when  oncC 
we  have  difcovered  the  proper  clew,  that  labyrinth  is  eafily 
pervaded.     Our  fyftem  of  remedial  law  refembles  an  old  Go- 
thic caftle,  ereaed  in  the  days  of  chivalry,  but  fitted  up  for 
a  modern  inhabitant.     The  moated  ramparts,  the  embattled 
towers,  and  the  trophied  halls,  are  magnificent  and  vene- 
table,  but  ufelefs,  and  therefore  negleded.     The  inferioi 
apartments,  now  accommodated  to  daily  ufe,  are  cheerful  anc 
commodious,  though  their  approaches  may  be  winding  anc 
difficult. 

In  this  part  of  our  difquifitlons  I  however  thought  it  m; 

duty  to  unfold,  as  far  as  intelligibly  I  could,  the  nature  o 

thcfe  real  aaions,  as  well  as  of  perfonal  remedies.     And  thi 

not  only  becaufc  they  are  ftill  in  force,  ftill  the  law  of  th 

land,  though  obfolete  and  difufed-,  and  may  perhaps,  m  the) 

turn,  be  hereafter  with  fome  neceffary  correaions  calle 

out  again  into  common  ufe ;  but  alfo  becaufe,   as  a  fenfibl 

j6o  ]  writer  has  well  obferved^  «  whoever  confiders  how  gre; 

«  a  coherence  there  is  between  the  feveral  parts  of  the  l.v 

«  and  how  much  the  reafon  of  one  cafe  opens  and  depen< 

"  upon  that  of  another,  will  I  prefume  be  far  from  thinku 

*'  any  of  the  old  learning  ufelefs,  which  will  fo  much  coi 

«  duce  to  the  perfed  underilanding  of  the  modern."     Ai 

befides  I  Ihould  have  done  great  injuftice  to  the  founders 

our  legal  conilitution,  had  1  led  the  ftudent  to  imagme,  th 

the  remedial  inllruments  of  our  law  were  origmally  contriv 

in  fo  complicated  a  form,  as  we  now  prefent  them  to  his  vre' 

had  I,  for  inilance.  entirely  pafled  over  the  dired  and  obvio 

remedies  by  affifes  and  writs  of  entry,  and  only  laid  bete 

him  the  modern  method  of  proiecuting  a  writ  of  ejeame, 

a  Hawk.  Abr.  Ca.  Uu.  pre!.  ' 


Ch.  18.  Wrongs^ 


27Q 


CHAPTER     THE    EIGHTEENTH. 

OF  THE   PURSUIT  OF  REMEDIES  by 

ACTION;    AND     FIRST,     OF     THE    ORI- 
GINAL WRIT. 


TTAVING,   under   the   head  of  redrefs  by  fuit  in  courts^ 
^^  pom  ted  out  in  the  preceding  pages,  in  the  firft  place, 
the  nature  and  feveral ^^aVj-  of  courts  of  juftlce,  whereiu 
remedies  are  adminiftered  for  all  forts  of  private  wrongs; 
and,  in  the  fecond  place,  fhewn  to  which  of  thefe  courts  in 
particular  application  muft  be  made  for  redrefs,  according  to 
the  diftinftion  of  injuries,  or,  in  other  words,  what  Vv^rongs 
are  cognizable  by  one  court,  and  what  by  another  5  I  pro- 
ceeded, under  the  title  of  Itijuries  cognizable  by  the  courts  of 
common  law,  to  define  and  explain  the  fpecifical  remedies  by 
adion,  provided  for  every  poffible  degree  of  wrong  or  injury; 
as  well  fuch  remedies  as  are  dormant  and  out  of  ufe,  as  thofe 
which  are  in  every  day's  pradice,  apprehending  that  the  rea- 
fon  of  the  one  could  never  be  clearly  comprehended,  without 
fome  acquaintance  with  the  other :  and,  I  am  now,  in  the 
laft  place,  to  examine  the  manner  in  which  thefe  feveral  re- 
medies are  purfued  and  applied,  by  adion  in  the  courts  of 
Common  law  5  to  which  I  {hall  afterwards  fubjoin  a  brief 
account  of  the  proceedings  in  courts  of  equity. 

In  treating  of  remedies  by  aftion  at  common  law,  I  fhall 
confine  myfelf  to  the  7nodern  method  of  pradice  in  our  courts 
of  judicature.  For,  though  I  thought  it  neceffary  to  throw 
out  a  few  obfervations  on  the  nature  of  real  adions,  how- 

A  2  evsr 
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ever  at  prefent  difufed.  In  order  to  demonflrate  the  coherence' 
and  uniformity  of  our  legal  conftitutlon,  and  that  there  wagi 
no  injury  fo  obftinate  and  inveterate,  but  which  might  ill 
the  end  be  eradicated  by  fome  or  other  of  thofe  remedial 
writs  J  yet  it  would  be  too  irkfome  a  tafk  to  perplex  both 
my  readers  and  myfelf  with  explaining  all  the  rules  of  pro- 
ceeding in  thefe  obfolete  aQions,  which  are  frequently  mere 
pofitive  eftabliflimcnts,  the  forma  et  figurajudlcii,  and  con- 
dues  very  little  to  illuftrate  the  reafon  and  fundamental 
grounds  of  the  law.  Wherever  I  apprehend  they  may  ai 
all  conduce  to  this  end,  I  fhall  endeavour  to  hint  at  then^ 
incidentally. 

What  therefore  the  ftudent  may  expeft  in  this  and  th( 

fucceeding  chapters,  is  an  account  of  the  method  of  pro 

ceeding  in  and  profecuting  a  fuit  upon  any  of  the  perfona 

writs  we  have  before  fpoken  of,  in  the  court  of  common  plea 

at  Weftminfter;  that  being  the  court  originally  conftitute( 

for  the  profecution  of  all  civil  aftions.     It  is  true  that  th 

courts  of  king's  bench  and  exchequer,  in  order,  without  in 

trenching  upon  antient  forms,  to  extend  their  remedial^  in 

fluence  to  the  neceflities  of  modern  times,  have  now  obtained 

a  concurrent  jurifdiftion  and  cognizance  of  very  many  civ 

fuits:  but,  as  caufes  are  therein  conducted  by  much  the  fam 

advocates  and  attorneys, and  the  feveral  courts  and  their  judgt 

have  an  entire  communication  with  each  other,  the  method 

and  forms  of  proceeding  are  in  all  material  refpeas  the  fam 

in  all  of  them.     So  that,  in  giving  an  abftraft  or  hlftory  ^  ( 


^  In  deducing  this  hiftory  the  Oudent  defigned  for  the  profeffion  will  find 

mult  not  expea   authorities  to  be  con-  necelTary  to  peiufe  the  books  of  eniu^ 

llantly    eitedj  as  pn^aical   knowle-e  ajitient   and  modern ;  .which  are    ira 

isnotVo  much  to  be  learned  from  any  fcripts   of   proceedings  that   have  be 

books  of  law,  as  from  expe.ience  and  had  in  fome  particular  aaions.  Abo, 

attendance  on  the  courts.   The  compi-  or  two  of    technical   learning  will  a 

ler  iiuift  therefore  be  frequently  obliged  be  found  very  convenient ;    from  whi 

to   re!y  upon    his  own    obfervations;  a  man  of  a  liberal  education   and   to. 

which  in   general  haih  been   iludious^  rable  underftanding  may  glean  pro 

to  avoid  where  thofe  of  any  ether  might  nata  *s   much  as  4s   fuBkient  for  . 

be  had.    To  accompany  and  illuftrate  purpofe.     Thefe   booh    of  praaice, 

•thefe  remarks,  (uch  gentlemen  as  are  they  are  called,  are.  all  pretty  muchl 

a  lev 
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the  progrefs  of  a  fuit  through  the  court  of  common  pleas,  we 
(hall  at  the  fame  time  give  a  general  account  of  the  proceed- 
ings of  the  other  two  courts  5  taking  notice,  however,  of  any 
confiderable  difference  in  the  local  pradice  of  each.  And 
the  fame  abftrafl:  will  moreover  afford  us  fome  general  idea 
of  the  conduft  of  a  caufe  In  the  inferior  courts  of  common 

.law,  thofe  in  cities  and  boroughs,  or  in  the  court-baron,  or 
hundred,  or  county  court:  all  which  conform  (as  near  as 

-may  be)  to  the  example  of  the  fuperior  tribunals,  to  which 
their  caufes  may  probably  be,  in  fome  flage  or  other,  removed. 

The  moft  natural  and  perfpicuous  way  of  confidering  the 
fubjea  before  us  will  be  (I  apprehend)  to  purfue  it  in  the 
order  and  method  wherein  the  proceedings  themfelves  follow 
each  other;  rather  than  to  diftraft  and  fubdivide  it  by  any 
more  logical  analyfis.  The  general  therefore  and  orderly 
parts  of  a  fuit  are  thefe;  i.  The  original  writ :  2.  The  pror. 
x:efs  :  3.  The  pleadings:  4.  The  ifTue  or  demurrer:  5.  The 
trial:  6.  The  judgment,  and  it's  incidents  :  7.  The  proceed- 
ings in  nature  of  appeals :  8.  The  execution. 

First,  then,  of  the  original,  or  original  writ ;  which  is 
the  beginning  or  foundation  of  the  fuit.  When  a  perfoa 
hath  received  an  injury,  and  thinks  it  worth  his  while  to  de- 
mand a  fatisfaftion  for  it,  he  is  to  confider  with  himfelf,  or 
take  advice,  what  redrefs  the  law  has  given  for  that  injury^ 
and  thereupon  Is  to  make  application  or  fuit  to  the  crown, 
the  fountain  of  all  juftice,  for  that  particular  fpecific  remedy 
which  he  is  determined  or  advifed  to  purfue.  As,  for  money 
due  on  bond,  an  aflion  oi  deht ;  for  goods  detained  without 
force,  an  aftion  of  deti?iue  or  trover  \  or,  if  taken  with  force 
m  aaion  oitrefpafs  vi  et  armis  ;  or,  to  try  the  title  of  lands, 

a  level,  in  point  of  compofition    and  works)  it  has  fuffered  moft  grofsly  by 

folid  infl-ruaion ;    fo  that  that  which  ignorant  or  carelefs  tranfcrihers,  yet  it 

bears  the  lateft  edition   is  ufually  the  has  traced  out  the  reafon  of  many  parts 

beft.  But  Gilhert's  hijlory  and praBice  of  our  modern  praftice,  from  tlie  feodal 

fpjthecourt  ofcommonpleas  is  a  book  of  inftittitions  and  the  primitive  conftruc- 

a  very  diflferent  ftamp  :    and  though  tion  of  our  courts,  in  a  moft  clear  and 

(like    the  left   of    his    pofthumous  ingenious  manner. 

X  3     .     •  a  writ 
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a  nvrit  of  entry  or  a^ion  of  trefpafs  in  ejcBment;  or,  for  an] 

confequential  injury  received,  a  fpecial  aftion  on  the  cafe.   T< 

this  end  he  is  to  fue  out,  or  purchafe  by  paying  the  ftatec 

fees,  an  original^  or  original  writ,  from  the  court  of  chancery 

which  is  the  officina  jiifi'itlae,  the  fliop  or  mint  of  juftice 

wherein  all  the  king's  writs  are  framed.     It  is  a  mandator 

letter  from  the  king  in  parchment,  fealed  with  his  great  feal^ 

and  direded  to  the  {heriffof  the  county  wherein  the  injur 

is  committed  or  fuppofed  fo  to  be,  requiring  him  to  com; 

mand  the  wrongdoer  or  party  accufed,  either  to  do  juftio 

to  the  .complainant,  or  elfe  to  appear  in  court,  and  anfwe 

the  accufation  agalnft  him.     Whatever  the  (herifF  does  i; 

purfuance  of  this  writ,  he  muft  return  or  certify  to  the  coui 

of  common  pleas,  together  with  the  writ  itieif  :  which  is  th 

foundation  of  the  jurifdidion  of  that  court,  being  the  king= 

warrant  for  the  judges  to  proceed  to  the  determination  c 

the  caufe.     For  it  was  a  maxim  introduced  by  the  Normani 

that  there  fliould  be  no  proceedings  in  common  pleas  befoi 

the  king's  juftices  without  his  original  writj  becaufe  the 

held  it  unfit  that  thofe  juftices,  being  only  the  fubftitutes  c 

the  crown,  fliould  take  cognizance  of  any  thing  but  wh; 

was  thus  exprefsly  referred  to  their  judgment  ^     Howeve 

In  fmall  adions  below  the  value  of  forty  fliillings,  whic 

are  brought  in  the  court-baron  or  county- court,  no   roy; 

writ  is  neceflary,  but  the  foundation  of  fuch  fuits  continue 

to  be  (as  in  the  times  of  the  Saxons)  not  by  original  wn^ 

but  h^  plaint  ^s  that  is,  by  a  private  memorial  tendered  i 

open  court  to  the  judge,  wherein  the  party  Injured  fets  fori 

his  caufe  of  a6lion:  and   the  judge  is  bound  of  commc 

right  to  adminlfter  juftice  therein,  without  any  fpecial  mai 

date  from  the  king.     Now  indeed  even  the  royal  writs  a 

held  to  be  demandable  of  common  light,  on  paying  the  ufu 

fees:  for  any  delay  in  the  granting  them,  or  fctting  an  m\ 

nfual  or  exorbitant  price  upon  them,  would   be  a  breach  < 

magna  cartay  c.  29.  ^^'  nuUi  vendemuSy    nulli  negaiunusy  (\ 

'^^  differemus  jufliiiam  vel  reBiim*^ 

b  Finch.  L.  237-  ^  ^^"'^'^  ^'  2-5  3'  i 

e  Fleu  /.  ^v  c.  34.  -, 
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Original  writs  are  either  optional  or  peremptory;  or,  in 
the  language  of  our  lawyers,  they  are  either  a  praecipe^  cr  a 

ft  ic  fecerit  fecurum  ^,  The  praecipe  is  In  the  alternative,  com- 
manding the  defendant  to  do  the  thing  required,  or  fhew  the 
reafon  wherefore  he  hath  not  done  it  ^.  The  ufe  of  this  writ 
is  where  fomething  certain  is  demanded  by  the  plaintiff,. 
which  it  is  incumbent  on  the  defendant  himfelf  to  perform; 
as,  to  reftore  the  pofleffion  of  land,  to  pay  a  certain  liqui- 
dated debt,  to  perform  a  fpecific  covenant,  to  render  an  ac^ 
count,  and  the  like :  in  all  which  cafes  the  writ  is  drawn  up 
in  the  form  of  a  praecipe  or  command,  to  do  thus  or  {hew 
caufe  to  the  contrary;  giving  the  defendant  his  choice,  to 
redrefs  the  injury  or  ftand  the  fuit.  The  other  fpecies  of 
original  writs  is  called  2,  ft  fecerit  te  fecurum^  from  the  words 
of  the  writ;  which  direfts  the  (herifF  to  caufe  the  defendant 
to  appear  in  court,  without  any  option  given  him,  provided 

.  the  plaintiff  gives  the  flieriff  fecurity  eife£lual]y  to  profecute 
his  claim  ^,  This  writ  is  in  ufe,  where  nothing  is  fpecifically 
demanded,  but  only  a  fatisfadlion  in  general;  to  obtain 
which,  and  minifter  complete  redrefs,  the  intervention  of  fome 
judicature  is  neceffary.  Such  are  writs  of  trefpafs,  or  on  the 
cafe,  wherein  no  debt  or  other  fpecific  thing  is  fued  for  in 
certain,  but  only  damages  to  be  afleifed  by  a  jury.  For  this 
end  the  defendant  is  immediately  called  upon  to  appear  in 
court,  provided  the  plaintiff  gives  good  fecurity  of  profe- 
cuting  his  claim.  Both  fpecies  of  writs  are  /£/?/d,  or  wit- 
liefTed,  in  the  king's  own  name ;  "  witnefs  ourfelf  at  Wefl- 
^<  minfter,"  or  wherever  the  chancery  may  be  held. 

The  fecurity  here  fpoken  of,  to  be  given  by  the  plaintiff 
for  profecuting  his  claim,  is  common  to  both  writs,  though 
it  gives  denomination  only  to  the  latter.  The  whole  of  it  is 
at  prefent  become  a  mere  matter  of  forrn ;  and  John  Doe 
and  Richard  Roe  are  always  returned  as  the  (landing  pledges 
for  this  purpofcc     The  antient  ufe  of  them  was  to  anfwer  fo^ 

^  Finch,  t.  257.  ^  Appfnd.  N»  1L§.I<. 

f  Append.  N^  IIT.  §  |. 
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the  plamtifF,  v/ho  in  cafe  he  broughti  sn  aQ:ion  without  caufe 
or  failed  in  the  profecution  of  it  when  brought,  was  habh 
to  an  amercement  from  the  crown  for  raifing  a  falfe  accufa- 
lion  J  and  fo  the  form  of  judgment  (till  is  ^\  In  like  man- 
iier,  as  by  the  Gothic  conftitutions  no  perfon  was  permittee 
to  lay  a  complaint  againft  another,  <^  7nfi fub  fcripttira  au\ 
^^  fpec'ificatione  trium  fefli'im,  quod  aClionem  vellet  perfequi'^\^ 
aPad,  as  by  the  laws  of  Sancho  I.  king  of  Portugpd,  damage* 
were  given  againfl  a  plaintiff  who  profecuted  a  groundlefj 
adlion  ^.  , 

^  The  day,  on  which  the  defendant  is  ordered  to  appear  ir 
court,  and  on  which  the  fherifF  is  to  bring  in  the  writ  and 
report  how  far  he  has  obeyed  it,  is  called  the  return  of  the 
writ;  it  being  then  returned  by  him  to  the  king's  juftices  al 
Weftminfter.  And  it  is  always  made  returnable  at  the  dif« 
tance  of  at  leaft  fifteen  days  from  the  date  or  tejicy  that  the 
defendant  may  have  time  to  come  up  to  Weftminfter,  ever 
from  the  moft  remote  parts  of  the  kingdom;  and  uj)on  fome 
day  in  one  of  the  four  ierms^  in  which  the  court  fit:s  for  the 
difpatchof  bufinels. 

These  terms  are  fuppofed  by  Mr.  Selden  ^  to  have  been 
inftituted  by  William  the  conqueror :  but  fir  Henry  Spelman 
hath  clearly  and  learnedly  ftiewn,  that  they  were  gradually 
formed  from  the  canonical  conftitutions  of  the  church;  being 
indeed  no  other  than  thofe  leifure  feafons  of  the  year,  which 
%vere  not  occupied  by  the  great  feftivals  or  fafcs,  or  which 
were  not  liable  to  the  general  avocations  of  rural  bufinefs. 
Throughout  ail  chriftendom,  in  very  early  times;,  the  whole 
year  was  one  continual  term  for  hearing  and  deciding  caufes. 
For  the  chriftun  magiftrates,  to  diftinguiih  themfelves  from 
the  heathens,  who  were  extremely  fuperilitious  in  the  obfer- 
vation  of  their  dies  fafti  ei  nefafl/i^  went  into  a  contrary  ex- 
treme, and  adminillered  juftice  upon  all  days  alike.     Till  ^t 

*  Finch.  L.  189.  ^'^^.  k  Mod.  Un.  Hi(?.  xxii.  45,  J 

^  %i\txi\.dejuroGoikof,l  3.  r,  7*       '  Jan.  A?igL  L  1   §  9.  .; 

length:! 
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length  ths  church  interpofed  and  exempted  certain  holy  lea* 
fons  from  being  profaned  by  the  tumult  of  forenfic  Utigations. 
As,  partieularly,  the  time  of  advent  and  chriilmas,  which 
gave  rife  to  the  v^inter  vacation  ;  the  time  of  lent  and  eafter, 
which  created  that  in  the  fpring;  the  time  of  pentecoft, 
which  produced  the  third ;  and  the  long  vacation,  between 
midfummer  and  michaelmas,  which  was  allowed  for  the  hay 
time  and  harveft.  All  fundays  alfo,  and  fome  particular  fel- 
tivals,  as  the  days  of  the  purification,  afcenfion,  and  fome 
others,  were  mcluded  in  the  fame  prolubition :  which  was 
eftablifhed  by  a  canon  of  the  church,  A,D,  517,  and  was 
fortified  by  an  imperial  conftitution  of  the  younger  Theodo- 
fiu5,  comprized  in  the  Theodofian  code  ^", 

Afterwards,  when  our  own  legal  conftitution  came  to 
be  fettled,  the  commencement  and  durationof  our  law  terms 
were  appointed  with  an  eye  to  thofe  canonical  prohibitions ; 
and  It  was  ordered  by  the  laws  of  king  Edward  the  confef- 
for",  that  from  advent  to  the  oftave  of  the  epiphany,  frum 
feptuagefima  to  the  o6lave  of  eafter,  from  the  afcenfion  to  the 
o£tave  of  pentecoft,  and  from  three  in  the  afternoon  of  all 
faturdays  till  monday  morning,  the  peace  of  God  and  of 
holy  church  (hall  be  kept  throughout  all  the  kingdom.  And 
fo  extravagant  was  afterwards  the  regard  that  was  paid  to 
thefe  holy  times,  that  though  the  author  of  tlie  mirror  ^^ 
mentions  only  one  vacation  of  any  confiderable  length,  con- 
taining the  months  of  Auguft  and  September,  yet  Britton  is 
exprefsP,  that  in  the  reign  of  king  Edward  the  firft  no 
fecular  plea  could  be  held,  nor  any  man  fworn  on  the 
evangelilts  ^,  in  the  times  of  advent,  lent,  pentecoft,  harveft 
and  vintage,  the  days  of  the  great  litanies,  and  all  folemn 
feftivals.  But  he  adds,  that  the  bifliops  did  neverthelefs 
grant  difpenfations,  (of  which  many  are  preferved  in  RT^ner's 
foedera^i)  that  afhfes  and  juries  might  be  taken  in  fome  of 

'w  Spelman  of  tue  terms.  P  c.  53. 

n  c.  3.  rfe  temporiluiet  diebuspacis,  "^  Sec  pa;^^.  59. 

^C.d.^b,  ^  temp,  lien,  ULpaffim. 

thefe 
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tliefe  holy  feafons.  And  foon  afterwards  a  general  difpenfa 
L  ^77  ]  tion  was  eftabliflied  by  ftatute  Weltm.  i.  3  Edw.  I.  c.  51 
which  declares,  that,  "  by  the  aflent  of  all  the  prelates^  affife 
*^  of  novel  diffeifttiy  mort  d^ancejlor^  and  darrein  prcfentmeni 
*^  fliall  be  taken  in  advent,  feptuagefima,  and  lent;  and  tha 
«'  at  the  fpecial  requeft:  of  the  king  to  the  blfliops."  Th 
portions  of  time,  that  were  not  included  within  thefe  pro 
hibited  feafons,  fell  naturally  into  a  fourfold  divlGon,  and 
from  fome  feftival  day  that  immediately  preceded  their  coroj 
mencement,  were  denominated  the  terms  of  St.  Hilary,  c 
Eafter,  of  the  Holy  Trinity,  and  of  St.  Michael :  whic! 
terms  have  been  fince  regulated  and  abbreviated  by  fever;^ 
a<£ls  of  parliament;  particularly  Trinity  term  by  ftatut 
32  Hen.  VIII.  c.  21.  and  Michaelmas  term  by  ftatut 
36  Car.  I.  c.  6.  and  again  by  ftatute  24  Geo.  II.  c.  48.       \ 

There  are  In  each  of  thefe  terms  ftated  days  called  day 
in  hanly  dies  hi  banco;  that  is,  days  of  appearance  in  the  com 
of  common  bench.  They  are  generally  at  the  diftancc  c 
jibout  a  week  from  each  other,  and  have  reference  to  fom 
feftival  of  the  church.  On  fome  one  of  thefe  days  in  ban 
all  original  writs  muft  be  made  returnable  •,  and  therefor 
they  are  generally  called  the  returns  of  that  term  :  wherec 
every  term  has  more  or  lefs,  faid  by  the  mirror  ^  to  have  bee 
originally  fixed  by  king  Alfred,  but  certainly  fettled  as  earl 
as  the  ftatute  of  51  Hen.  III.  ft.  2.  But  though  m.any  of  th 
return  days  are  fixed  upon  fundays,  yet  the  court  never  fits  i 
receive  thefe  returns  till  the  monday  after  ^ :  and  therefor 
no  proceedings  can  be  held,  or  judgment;  can  he  given^  c 
fuppofed  to  be  given,  on  the  funday  ". 

The  firft  return  in  every  term  is,  properly  fpeaking,  th 
firft  day  in  that  term;  as,  for  inftance,  the  oclaye  of  St.  H 
lary,  or  the  eiglith  day  inclufive  after  the  feaft  of  that  faini 
v/bich  falling  on  the  thirteenth  of  January,  the  o£lave  then 

s  c.  5.  R  10^.  "  I  Jon*  '5^-  Swann  &  Broome.  B,  I 

t  Regiftr.  19  Sulk.- 627.  6  Mod. 250.    Mich.  5  Geo.  ULd  in  Dom,  Froc,  176 
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fore  or  firft  day  of  Hilary  term  is  the  twentieth  of  January. 

And  thereon  the  court  fits  to  take  ejjoigns,  or  excufes,  for  fuch 

as  do  not  appear  according  to  the  fummons  of  the  writ :[  278  ] 

wherefore   this  is  ufually  called  the  ejfoign  day  of  the  term. 

But  on  every  return-day  in  the  term,  the  perfon  fummoned 

has  three  days  of  grace,  beyond  the  day  named  in  the  writ, 

in  which  to  make  his  appearance;  and  if  he  appears  on  the 

fourth  day  inclufive,  quarto  die  pojl^  it  is  fufficicnt.     For  our 

fturdy  anceftors  held  it  beneath  the  condition  of  a  freeman  to 

appear,  or  to  do  any  other  aft,  at  the  precife  time  appointed. 

The  feodal  law  therefore  always  allowed  three  dlftina  days 

of  citation^  before  the  defendant  w^s  adjudged  contumacious 

for  not  appearing  ^ :  preferving   in  this  refpeft  the  German 

cuftom,  of  which  Tacitus  thus  fpeaks  ^%  "-'  Ulud  ex  I'lhertaU 

«  '■mtiim^   quod  non  fimul  nee  juffl  convenhint ;  fed  et  alter  et 

^^  tertius  dies  cunBatione  cdevjiiiinn  ahfumitur*^    And  a  fimilar 

indulgence  prevailed  in  the  Gothic  conftitution:  "  illud  enim 

^^  mmiae   libertatis   indicium ,  concejja   toties  impunitas  non  pa- 

^^  rendi;    nee    enim    trinis  judicii  concejjibus  .pocnam    perditae 

^^  caufae  coniumax  meruit  "^r     Therefore,  at   the   beginning 

of  each  term,  the  court  does  not  ufually  v  fit  for  difpatch  of 

bufinefs  till  t\\Q  fourth  or  appearance  day,  as  in  Hilary  term 

on  the  twenty-third  of  January  (i);  and  in  Trinity  term,  by 

ftatute  32  Hen.  VIIL  c.  21.  not  till  t\\Q  fifth  day,  ^Qfourtk 

V  FiHaLL  2.  f.  22.  ^  Stieip.  r/,"  jureCnih,  I.  I.  f.  6. 

w  dcmor.Ger.  cil.  ^  ^ee  i  Bulll'.  35. 


( I )  Michaehnas  term  always  begins  on  the  6th  of  November, 
and  ends  on  the  28th  of  the  fame  month  ;  Hilary  term  alwa)  s 
begins  on  the  23d  of  January,  and  ends  on  the  1 2th  of  February; 
unlefs  any  of  thefe  four  days  falls  on  a  fanday,  then  the  term 
begins  or  ends  on  the  day  following.  Eailer  term  begins  always 
on  the  wednefday  fortnight  after  Eafter  funday,  and  ends  on  the 
monday  three  weeks  afterwards.  Trinity  term  begins  always  on 
the  friday  after  Trinity  funday,  and  ends  on  the  wednefday  fort^ 
piglit  after  it  begins,     i  Cromp.  Prac*  x. 

haj^pening 
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happening  on  the  great  popiflb  f^ftlval  of  Corpus  Chrijii  =»' 
which  days  are  therefore  called  and  fet  down  in  the  alma- 
nacs as  the  firfl:  days  of  the  term,  and  the  court  alfo  fits  til 
the  quarto  die  poft  or  appearance  day  of  the  laft  return,  whici 
is  therefore  the  end,  of  each  of  them. 

^  See  Spelman  on  the  terms,  ch,  17.  juiidical  day.  Yet  in  1702,  1713,  arc 

Kois,  that  ifthefeaft  of  faint  John  the  1724,  when  midf  ummer-day  fell  upor 

baptift,  or  midfummer-day,  fJlson  the  what  was  regularly  the  lafi  day  of  the 

nua-i'ow  i)iCQrl[ius  Chrifu  dwy,  (as  it  did  term,  the  courts  did  not  then  fit,  but  i; 

^.D.  1614,  169S,  and  1709,  and  wiil  was  regarded  like  a  funday,  and  ih^ 

again  J.  D.    ^79'*)    Triniiy  full  term  ter^m  was  prolonged  to  the  twenty^Hhfe 

then  commniccsy  and  tht  courts  fit  on  ©f  June.     (Roi.  C.  B.  Bunb.  176.) 
that  day  j  though  in  other  years  it  is  no 
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OF  PROCESS. 


^T^HE  next  ftep  for  carrying  on  the  fult,  after  fuing  out 
-^  the  original,  is  called  the  procefs;  being  the  means  of 
compelling  the  defendant  to  appear  in  court.  This  is  feme- 
times  called  original  procefs,  being  founded  upon  the  original 
writ  y  and  alfo  to  diftinguifh  it  from  mefne  or  intermediate 
procefs,  which  iffues,  pending  the  fuit,  upon  fome  collateral 
interlocutory  matter ;  as  to  fummon  juries,  witnefles,  and 
the  like^.  Mef/ie  procefs  is  alfo  fometimes  put  in  contra- 
diftinftion  to  jif;//^/ procefs,  or  procefs  of  e^cution  ;  and  then 
it  fignifies  all  fuch  procefs  as  intervenes  between  the  begin- 
ning and  end  of  a  fuit. 

But  procefs,  as  we  are  now  to  confider  it,  is  the  method 
taken  by  the  law  to  compel  a  compliance  with  the  original 
writ,  of  which  the  primary  ftep  is  by  giving  the  party  notice 
to  obey  it.  This  notice  is  given  upon  all  real  praecipes,  and 
alfo  upon  all  perfonal  writs  for  injuries  not  againft  the  peace, 
hyfummcns;  which  is  a  warning  to  appear  in  court  at  the 
return  of  the  original  writ,  given  to  the  defendant  by  two  of 
the  fheriff's  meflengers  C2i\lcd  fum?nonerSj  either  in  perfon  or 
Jeft  at  his  houfe  or  land^:  in  like  manner  as  in  the  civil  law 
the  firft  procefs  Is  by  perfonal  citation,  in  Jus  vocando  ^.  This 
warning  on  the  land  is  given,  in  real  anions,  by  ere£ting  a 
white  ftick  or  wand  on  the  defendant's  grounds^;  (which 
ftick  or  wand  among  the  northern  nations  is  called  the  baculus 

»  Finch.  L.  436.  c  Ff.  2.  4.  i. 

^  ibid,  344.  352,  i  Dalt.  of  (her,  c.  31, 

-numia" 
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nunciatorius^ ;)  and  by  jftatute  31  Eliz.  c. '^,  the  notice  muf 
alfo  be  proclaimed  on  fome  funday  before  the  door  of  th( 
parifh  church. 

If  the  defendant  difobeys  this  verbal  monition,  the  nex 
procefs  is  by  writ  of  attachment^  or  pone^  fo  called  from  th( 
words  of  the  writ^,  ^^  pone  per  vadium  et  falvos  plegiosy  pu; 
"  by  gage  and  fafe  pledges  A.  B.  the  defendant,  b^^.''  Thii 
is  a  writ,  not  iffuing  out  of  chancery,  but  out  of  the  court  oj 
common  pleas,  being  grounded  on  the  non-appearance  of  the 
defendant  at  the  return  of  the  original  v/rit;  and  thereby  th^ 
fheriff  is  commanded  to  attach  him,  by  taking  gage^  that  is. 
certain  of  his  goods,  which  he  fhall  forfeit  if  he  doth  no] 
appear  s  J  or  by  making  him  ^nA  fafe  pledges  or  fureties  whc 
Ihall  be  amerced  In  cafe  of  his  non-appearance  ^.  This  is 
alfo  the  firll  and  immediate  procefs,  without  any  previous 
fummons,  upon  aftions  of  trefpafs  vi  et  armisy  or  for  othei 
injuries,  which  though  not  forcible  are  yet  trefpafies  againll 
iho,  peace,  as  deceit  and  confpiracy^ ;  where  the  violence  ol 
the  wrong  requires  a  more  fpeedy  remedy,  and  therefore 
the  original  writ  commands  the  defendant  to  be  at  once  at- 
tached, without  any  precedent  warning  K 

If,  after  attachment^  the  defendant  negle6ls  to  appear,  he 
not  only^  forfeits  this  fecurity,  but  is  moreover  to  be  farther 
compelled  by  writ  of  dfiringas  ^,  or  dijlrefs  infinite ;  which 
is  a  fubfequent  procefs  ilTuing  from  the  court  of  common, 
pleas,  commanding  the  f!:ierifFto  diftrein  the  defendant  frora 
time  to  time,  and  continually  afterwards,  by  taking  his  goods 
and  the  profits  of  his  lands,  which  are  called  iffuesy  and; 
which  by  the  common  law  he  forfeits  to  the  king  if  he  doth! 
not  appear  ^  But  now  the  iffues  may  be  fold,  if  the  court 
fhall  fo  direft,  in  order  to  defray  the  reafonable  cofts  of  the; 
plaintiff"^.     In  like  manner  by  the  civil  law,  if  the  defendant; 

«  ^UQ\-n.  dejure  SneojuL  r.  c.  6.  j  Append.  N**  II.  §  i. 

^  Ap')er.d.   N«  IJI.    §  2.  k  Append.- K^  HI.  §  2,  ; 

K  Finch.  L.  345.    Lord  Raym.  %';%.  '  Finch.  L.  352.  ■ 

^  Dalt.  fher.  c.  32.  '^^  itau  10  Geo.  III.  C.  50.  \ 

i  Finch.  L.  305,  352.  ! 

abfconds. 
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abfconds,  fo  that  tlie*citation   is  of  no  effcfl:,  "  mliittur  ad^ 
«^  njerfarius  in  pojjtjfiotiem  honor  urn  ejits^P 

And  here  by  the  common,  as  well  as  the  civil,  law  the 
procefs  ended  in  cafe  of  injuries  without  force :  the  defend*^ 
ant,  if  he  had  any  fubftance,  being  gradually  ftripped  of  it 
all  by  repeated  diftreffes,  till  he  rendered  obedience  to  the 
king's  writ;  and,  if  he  had  no  fubftance,  the  law  held  him 
incapable  of  making  fatisfa£lion,  and  therefore  looked  upon 
all  farther  procefs  as  nugatory.     And  befides,  upon  feodal 
principles,  the  perfon  of  a  feudatory  was  not  liable  to  be  at=- 
tached  for  injuries  merely  civil,  left  thereby  his  lord  (hould 
be  deprived  of  his  perfonal  fervices.    But,  in  cafes  of  injury 
accompanied  with  force,    the  law,  to  punifh  the  breach  of 
the  peace  and  prevent  it's  difturbance  for  the  future,  pro- 
vided alfo  a  procefs  againft  the  defendant's  perfon  in  cafe  he 
negleded  to  appear  upon  the  former  procefs  of  attachment, 
or  had  no  fubftance  whereby  to  be  attached;  fubjeding  his 
body  to  imprifonment  by  the  writ  of  capias  ad  refpondendwn^. 
But  this  immunity  of  the  defendant's  perfon,  in  cafe  of 
peaceable  thou^gh  fraudulent  injuries,  producing  great  con- 
tempt of  the  law  in  indigent  wrongdoers,  a  capias  was  alfo 
allowed,  to  arreft  the  perfon,  in  a£rions  of  account^    though 
no  breach  of  the  peace  be  fuggefLed,  by  the  ftatutes  of  Marl- 
bridge,  52  Hen.  III.  c.  23.  and  Weftm.  2.  13  Edw.  I.  c.  1 1, 
in  adtions  of  debt  and  detinue^  by  ftatute  25  Edw.  III.  c.  17. 
and  in  all  actions  on  the  cafcy  by  ftatute  19  Hen.  VII.  c.  9. 
Before  which  laft  ftatute  a  praftice  had  been  introduced  of 
commencing  the  fult  by  bringing  an  original  writ  of  trefpafs 
qimre  claufiim  fregit^   for  breaking  the  plaintiff's   clofe  vi  et 
armisj  which  by  the  old  common  lau^  fubjeded  the  defend- 
ant's perfon  to  be  arrcfted  by  writ  of  capias  :   and  then  after- 
%vards,  by  connivance  of  the  court,  the  plaintiff  might  pro- 
ceed to  profecute  for  any  other  lefs  forcible  injury.     This 
pra£li(:e  (through  cuftom  rather  than  necelTity,  and  for  faving 
fome  trouble  and  expcnfc,   in  fulng  out  a  fpecial  original 

adapted 
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adapted  to  the  particular  injury)  {i'lll  continues  in  almofl:  al 
cafes,  except  in  adlons  of  debt  j  though  now,  by  virtue  o 
the  ftatutes  above  cited  and  others,  a  caj)ias  might  be  hai 
upon  almoft  every  fpecies  of  complaint* 

If  therefore  the  defendant  Being  fummoned  or  attachec 
makes  default,  and  negleds  to  appear;  or  if  the  flierifF re- 
turns a  m/ji/y  or  that  the  defendant  hath  nothing  whereby  h^ 
may  be  fummoned,  attaclied,  or  diftreined  ;  the  capias  no\^ 
ufually  ifluesP:  being  a  writ  commanding  the  fherifF  to /j^< 
the  body  of  the  defendant  if  he  may  be  found  in^his  baili- 
wick  or  county,  and  him  fafely  to  keep,  fo  that  he  may  have 
him  in  court  on  the  day  of  the  return,  to  anfwer  to  the  plain- 
tifF  of  a  plea  of  debt,  or  trefpafs,  (^c\  as  the  cafe  may  be, 
This  writ,  and  all  others  fubfequent  to  the  original  writ,  not 
ifluing  out  of  chancery  but  from  the  court  into  which  the 
original  was  returnable,  and  being  grounded  on  what  has 
paffed  in  that  court  in  confequence  of  the  (lierifTs  return,  are 
cdXhAjudicialy  not  orlgmal^  writs;  they  iiTue  under  the  pri^ 
vate  leal  of  that  court,  and  not  under  the  great  feal  of  En^- 
hind ;  and  are  tefleW,  not  in  the  king's  name,  but  in  that  of 
the  chief  (or,  if  there  be  no  chief,  of  the  fenior)  juftlce  only. 
And  thefe  feveral  writs  being  grounded  on  the  {herlfF's  re- 
turn, mufl  refpedively  bear  date  the  fame  day  on  which  the 
writ  immediately  preceding  was  returnable.  \ 

This  is  the  regular  and  orderly  method  of  procef>.  But 
it  is  now  ufual  in  pradice,  to  fue  out  the  capias  in  the  firil' 
inftance,  upon  a  fuppofed  return  of  the  flieriff ;  efpecially  i£ 
it  be  fufpeded  that  the  defendant,  upon  notice  of  tlie  aaion,i 
will  abfcond:  and  afterwards  a  fiaitlous  original  is  drawn  up,' 
if  the  party  is  called  upon  fo  to  do,  with  a  proper  return! 
thereupon,  in  order  to  give  the  proceedings  a  colour  of  regu-i 
larity.  When  this  capias  is  delivered  to  the  flierifF,  he  by  his' 
under-fheriff  grants  a  warrant  to  his  inferior  officers  or  bai-' 
llffs,  to  execute  it  on  the  defendant.  And,  if  the  flierifF  of : 
Oxfordlhire   (la  which  county  the  injury  is  fuppofed  to  be 

•"  Append.  N«  111,   §  j.  , 
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committed  and  the  aaion  is  laid)  cannot  find  the  defendant 
in  his  jurifdiaion,  he  returns  that  he  is  not  found,  nen  efl  I  283  ] 
inventus,  in  his  baiJiwick :  whereupon  another  writ  iffuesj 
called  a  teflatum  capias  "i,  direded  to  the  {herilFof  the  county 
where  the  defendant  is  fuppofed  to  refide,  as  of  Berkfhirc, 
reciting  the  former  writ,  and  that  it  is  teftified,  tejlatum 
eft,  that  the  defendant  lurks  or  wanders  in  his  bailiwick, 
wherefore  he  is  commanded  to  take  him,  as  in  the  former 
capias.  But  here  alfo,  when  the  adion  is  brought  in  one 
county  and  the  defendant  lives  in  another,  it  is  \fual,  for 
faving  trouble,  time,  and  expenfe,  to  make  out  a  teftatum 
capias  at  the  firft  ;  fuppofing  not  only  an  original,  but  alfo  a 
former  capias,  to  have  been  granted,  which  in  faa  never  was. 
And  this  fiaion,  being  beneficial  to  all  parties,  is  readily  ac- 
quiefced  in  and  is  now  become  the  fettled  praaice ;  being 
one  among  many  inftances  to  illuftrate  that  maxim  of  law, 
that  in  jiEiione  juris  conjillit  acquit  as. 

But  where  a  defendant  abfconds,  and  the  plaintiff  would 
proceed  to  an  outlawry  againft  him,  an  original  writ  muft 
then  be  fued  out  regularly,  and  after  that  a  capias.     And  if 
the  fiieriff  cannot  find  the  defendant  upon  the  firft  writ  of 
capias,  and  returns  a  non  cjl  inventus,  there  iffues  out  an  alias 
writ,  and  after  that  zpluries,  to  the  fame  effea  as  the  for. 
mer--:  only  after  thefe  words    «  we  command  you,"  this 
claufe  is  inferted,  «  as  we  have  formerly,"  or,  «  as  we  have 
"  often,  commanded  you  ■:'—'' fcut  alias,"  or  ^'fcut  pluries, 
«'  praecipimus."  And,  if  a  non  eji  inventus  is  returned  upon  all 
of  them,  then  a  writ  of  exigent  or  exigi  facias  may  be  fued 
out  f,  which  requires,  the  Iheriff  to  caufe  the  defendant  to  be 
proclaimed,  required,  or  exaaed,  in  five  county  courts  fuc- 
ceffively,^  to  render  himfelf ;  and  if  he  docs,  then  to  take 
him,  as  in  a  capias :  but  if  he  does  not  appear,  and  is  re- 
turned quinto  exaBus,  he  fhali  then  be  outlawed  by  the  coro- 
ners of  the  county,     Alfo  by  ftatutes  6  Hen.  VIIL  c.  4.  and 
31  Eliz.  C.3.  whether  the  defendant  dwells  within  the  fame 
fl  Append.  N'  HI.  %  %.  •  r  //,;,/.  .  ji,,; 
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or  another  county  than  that  wherein  the  exigent  is   fued  o 

t  284  j  a  ivrit  of  proclamation^  {hall  iflue  out  at  the  fame  time  w 

the  e^igcrit^  commanding  the  fherifF  of  the  county,  wher^ 

.  the  defendant  dwells,  to  make  three  proclamations  thereof 

places  the   mod  notorious,   and    moft   likely  to  come  to  I 

knowledge,  a  month  before  the  outlawry  (hall  take  pla 

Such  outla^wr-j  is  putting  a  man  out  of  the  proteftion  of 

law,  fo  that  he  is  incapable  to  bring  an  aclion  for  redrefj 

injuries ;  and  it  is  alfo  attended  w^ith  a  forfeiture  of  all  01 

goods   and   chattels   to  the  king.     And  therefore,  till  fo 

time  after  the  conqueft,  no  man  could  be  outlawed  but' 

felony,  but  in  Brafton's  time,  and  fomewhat  earlier,  pro( 

of  outlawry  was  ordained  to  lie  in  all  a£lions  for  trefpaiTes 

et  armh  ^ .  And  fince  his  days,  by  a  variety  of  ftatutcs  (the  fs 

which  allow  the  writ  of  capias  before  mentioned)  procef; 

outlawry  doth  lie  in  divers  a£lions   that  are  merely  ci^ 

provided  they  be  commenced  by  original  and  not  by  bili'^, 

after   outlawry   the  defendant  appears  publicly,  he  maj 

arrefted  by  a  writ  of  capias  utlagatum  ^\  and  committedi 

the  outlawry  be  reverfed.  Which  reverfal  may  be  had  byj 

defendant's  appearing  perfonally  in  court   or  by  attornt 

(though  in  the  king's  bench  he  could  not  appear  by  attorn( 

till  permitted  by  ilatute  4  &  5  W.  &  M.^c.  18.);  and 

plaufible  caufe,  however  flight,  will  in  general  be  fuffic 

to  reverfe  it,  it  being  confiderec^  only  as  a  procefs  to  con 

un  appearance.    But  then  the  defendant  muft  pay  full  cc 

and  put  the  plaintiiFin  the  fame  condition,  as  if  he  had 

peared  before  the  writ  of  cxigi  facias  was  awarded. 

Such  is  the  firfl:  procefs  in  the  court  of  common  pleas, 
the  kings  bench  they  7nay  alfo  (and  frequently  do)  procee( 
certain  caufes,  particularly  in  aftions  of  ejeftment  and  t 
pafs,  by  original  writ,  w^ith  attachment  and  capias  therec^ 
returnable,  not  at  Weftminfter,  where  the  common  pleas 

»  Append.  K^  HI.   §  2,  w  2  Roll.  Rep.  490.     Itsyul  ( 

f  Co.  Litt.  128.  A.  D.  1654.  c.  13.  , 

V  1  Sid.  159.  X  Cro.  Jac.  6r6.     Salk.  496.   ; 

^  Aprend,  1\«  in.  §  2.  y  Append;  N^  II.  §  r,  ] 
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now  fixed  in  confequence  of  magna  carta^  but   ^^  tibicunque 
^^  fuerimus  in  AngUa^''  wherefoever  the  king  fliall  then  be  in 
England;  the  king's  bench  being  removable  into  any  part  [  28c  1 
of  England  at  the  pleafure  and  difcretion  of  the  crown.    But 
the  more  ufual  method  of  proceeding  therein  is  without  any 
original,  but  by  a  peculiar  fpecies  of  procefs  entitled  a  bill  of 
Middlefex :  and  therefore  fo  entitled,  becaufe  the  court^ow 
fits  in  that  county  ;  for  if  it  fate  in  Kent,    it  would  then  be  a 
bill  of  Kent  ^,    For  though,  as  the  juftices  of  this  court  have, 
by  its  fundamental  conftitutlon,  power  to  determine  all  of-- 
fences  and  trefpaffes,  by  the  common  law  and  cuftom  of  the 
realm  ^,  it  needed  no  original  writ  from  the  crown  to  give  it 
cognizance  of  any  mifdemefnor  in  the  county  wherein  it  re- 
lides  -,  yet,  as  by  this  court's  coming  into  any  county,  it  im- 
mediately fuperfeded  the  ordinary  adminiftration  of  juftice 
by  the  general  commiflions  oi  eyre  zni  oi  oyer  and  terminer^  ^ 
a  procefs  of  it's  own  became  necefTary  within  the  county 
where  it  fate,  to  bring  in  fuch  perfons  as  were  accufed  of 
committing  any  forcible  injury.      The  bill  of   Middlefex  « 
(which  was  formerly  always  founded  op  a  plaint  of  trefpafs 
qtiare  claufum  f regit ,  entered  on  the  records  of  the  court  ^)  is 
a  kind  of  capias,  directed  to  the  fiieriiF  of  that  county,  ^and 
commanding  him  to  take  the  defendant,  and  have  him  before 
our  lord  the  king  at  Weflminfter  on  a  day  prefixed,  to  anfwer 
to  the  plaintiff  of  a  plea  of  trefpafs.     For  this  accufation  of 
trefpafs  it  is,  that  gives  the  court  of  king's  bench  jurlfdiftioii 
in  other  civil  caufes,  as  was  formerly  obferved  ;  fince,  when 
once  the  defendant  is  taken  into  cuftody  of  the  marflial,  or 
prifon-keeper  of  this  court,  for  the  fuppofed  trefpafs,  he, 
being  then  a  prifoner  of  this  court,  may  here  be  profecuted 
for  any  other  fpecies  of  injury. .   Yet,  in  order  to  found  this 
jurifdiftion,  it  is  not  neceffary  that  the  defendant  be  aSually 
the  marfhal's  prifoner;  for,  as  foon  as  he  appears,  or  puts 

«  Thus,  when  the  court  fate  at  Ox-         b  Bro.    Ahr,     t.    jurifdiaion,     66. 
ford,  by  rcafcm  of  the  plague,   Mich.     3  Inft.  27. 
1665,   the  procefs  was  by  bill  of  Ox-         c  Append.  N*'  III.  §  j. 
I  foTdJhre,     Trye's  Jus  Filizar.   lOr.  d  Trye's  Jus  Filizar.  98^ 

*  iiro.  Abu  /.   oyer  £f  terminer,  8. 
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in  ball,  to  the  procefs,  he  Is  deemed  by  fo  doing  to  be  in  fuch 

cuftody  of  the  marflial,  as  will  give  the  court  a  jurifdltlion 

to  proceed  ^.     And,  upon  thefe  accounts,  in  the  bill  or  pro- 

[  286  ]  cefs  a  complaint  of  trefpafs  is  always  fuggefted,  whatever  elfs 

may  be  the  real  caufe  of  action.  This  bill  of  Middlefex  mufl 

be  ferved  on  the  defendant  by  the  (lieriflF,  if  he  finds  him  ir 

that   county  •,    but,  if  he  returns  '^  non  eji   'uiventus^'    ther 

there  iffues  out  a  writ  of  latitat  %  to   the  IherifF  of  anothei 

county,  as  Berks  •,  which  is  fimilar  to  the  teftatum  capias  ir 

the  common  pleas,  and  recites  the  bill  of  Middlefex  and  th( 

proceedings  thereon,  and  that  it  is  teftified  that  the  defendan 

<«  latitat  et  difcurrity'  lurks  and  wanders  about  in  Berks  ;  am 

therefore  commands  the  flieriff  to  take  him,  and  have  his  bod] 

in  court  on  the  day  of  the  return.     But,  as  in  the  commoi 

pleas  the  tejlatum  capias  may  be  fued  out  upon  only  a  fuppofed 

and  not  an  actual,  preceding  capias ;   fo  in  the  king's  bend 

a  latitat  is  ufually  fued  out  upon  only  a  fuppofed,  and  not  ai 

aOual,  hill  of  Middlefex.     So  that,  in  fa6l,  a  latitat  may  h 

called  the   firll  procefs  in  the  court  of  king's  bench,  as  th^ 

teflatum  capias  is  in  the  common  pleas.     Yet,  as  in  the  com 

mon  pleas,  if  the  defendant  lives  in  the  county  wherein  th 

a£tion  is  laid,  a  common  capias   fuffices',  fo  in  the  king' 

bench  llkewife,  if  he  lives  in  Middlefex,  the  procefs  mul 

ftill  be  by  hill  of  Middlefex  only.  , 

In  the  exchequer  the  firft  procefs  is  by  writ  of  quo  minm 
in  order  to  give  the  court  a  jurifdidion  over  pleas  betwee: 
party  and  party.  In  which  writ^  the  plaintiff  it  alleged  t 
be  the  king's  farmer  or  debtor,  and  that  the  defendant  hat 
done  him  the  injury  complained  of ;  quo  minus  fu^ciens  exifli] 
by  which  he  is  the  lefs  able  to  pay  the  king  his  rent,  or  deb' 
And  upon  this  the  defendant  may  be  arrefted  as  upon  a  capic 

from  the  common  pleas* 

\ 

Thus  diflerently  do  th«  three  courts  fet  out  at  firft,  In  th 
commencement  of  a  fuit,  in  order  to  entitle  the  two  couri 

*  4  Inft.  7a.  ^  Appead.  N**  III.  §  3.  «  Ibid,  §  4. 
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of  king's  bench  and  exchequer  to  hold  plea  m  caufes  between 
fabjedl  and  fubjeft,  which  by  the  original  conftitution  of 
Weftminfter-hall  they  were  not  erapov/ered  to  do.  After- 
wards, when  the  caufe  is  once  drawn  into  the  refpedive 
courts,  the  method  of  purfuing  it  is  pretty  much  the  fame  in 
all  of  them. 

If  the  (heriff  has  found  the  defendant  upon  any  of  the  [  287  ] 
former  writs,  the  capias^  latitat^  &c.  he  was  antlently  obliged 
to  take  him  into  cufhody,  in  order  to  produce  him  in  court 
upon  the  return,  however  fmall  and  minute  the  caufe  of 
aaion  might  be.  For,  not  having  obeyed  the  original  fum- 
mons,  he  had  fhewn  a  contempt  of  the  court,  and  was  no 
longer  to  be  trufted  at  large.  But  when  the  fummons  fell 
into  difufe,  and  the  capias  became  in  faft  the  firft  procefs,  it 
was  thought  hard  to  imprifon  a  man  for  a  contempt  which 
was  only  fuppofed  :  and  therefore  in  common  cafes  by  the 
gradual  indulgence  of  the  courts  (at  length  authorized  by  fta- 
tute  12  Geo.  I.  c.  29.  which  was  amended  by  5  Geo.  II. 
c.  27.  made  perpetual  by  21  Geo.  II.  c  3.  and  extended  to 
all  inferior  courts  by  19  Geo.  III.  c.  70.)  the  fiierifFor  pro- 
per officer  can  now  only  perfonaily  ferve  the  defendant  with 
the  copy  of  the  writ  or  procefs,  and  with  notice  in  writing  to 
^.ppear  by  his  attorney  in  court  to  defend  this  action  ;  which 
in  efFe£t  reduces  it  to  a  mere  fummons.  And  if  the  defendant 
thinks  proper  to  appear  upon  this  notice,  his  appearance  is 
recorded,  and  he  puts  in  fureties  for  his  future  attendance  and 
obedience  \  which  fureties  are  called  common  hail^  being  the 
fame  two  imaginary  perfons  that  were  pledges  for  the  plain- 
tiff's profecution,  John  Doe  and  Richard  Roe.  Or,  if  thede- 
fenxlant  does  not  appear  upon  the  return  of  the  writ,  or  within 
four  (or  in  fome  cafes,  eight)  days  after  (i),  theplaintiiF  may 


( I )  In  all  cafes  wh^re  the  defendant  is  ferved  with  a  copy  of 
the  procefs,  he  has  eight  days  to  file  common  bail  in  the  king's 
bench,  or  to  enter  a  common  appearance  in  the  common  pleas, 
exclufive  of  the  return  day  ;  and  if  the  lall  of  the  eight  days 
be   a   funday,    he   has  all  the  next  day.     i   Cromlu    Prac.  48. 

Y  3  enter 
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enter  an  appearance  for  him,  as  if  he  had  really  appeared 
and  may  file  common  bail  in  the  defendant's  name,  and  pre 
ceed  thereupon  as  if  the  defendant  had  done  it  himfclf. 

But  if  the  plaintiff  will  make  affidavit^  or  aflert  upo' 
oath,  that  the  caufe  of  a6lion  amounts  to  ten  pounds  or  up 
wards  (2),  then  he  may,  arreft  the  defendajit,  and  make  him  pu 


(2)  This  affidavit  mud  be  certain  and  pofitive  ;  for  an  afSdavj 
made  upon  belief,  or  with  a  reference  to  fomething  elfe,  as  wher 
the  plaintiff  fwears  the  defendant  is  indebted  to  him  in  ten  pounc 
or  upwards,  as  appears  by  his  books,  or  by  a  bill  delivered,  wi 
not  be  fufficient,  unlefs  the  plaintiff  is  an  executor,  adiTiiniftratO] 
or  ailignce  ;  for  then,  from  the  nature  of  his  fituation,  he  cannc 
fwear  more  pofitively  than  from  behef,  or  from  a  reference  to  th 
accounts  of  others,      i  Sellon's  Prac.  112. 

It  was  ordered  by  the  court  of  king's  bench,  that  no  perfo 
fhall  be  held  to  fpecial  bail  in  an  aftion  of  trover  or  detinue,  with 
out  an  order  made  for  that  purpofe  by  the  lord  chief  juflice,  c 
one  of  the  judges  of  this  court.     9  Eafi.  325.  ] 

By  the  37  Geo.  III.  c.  45.  for  rcflraining  for  a  limited  tim 
payments  of  cafli  by  the  bank,  the  affidavit  to  hold  to  bail  muj 
flate,  *'  that  no  offer  has  been  made  to  pay  the  fum  of  mone 
*'  fworn  to  in  notes  of  the  bank  of  England.''  7  7".  i?.  37^ 
Stepoji.  303.  •  I 

By  43  Geo.  III.  c.  46.  no  one  fhall  be  arrefled  on  an 
procefs  out  of  any  courts  in  England  or  Ireland,  if  he  could  nc 
be  arrefled  upon  the  original  caufe  of  a6lion  exclufiye  of  the  cofl 
incurred.  ! 

And  becaufe  fometimes  perfons  arrefled  may  be  able  to  depc 
fit  a  fumof  money  to  the  amount  for  which  they  are  arrefled,  wit 
a  competent  fum  for  the  cofls,  and  yet  not  be  able  to  find  fuflicj 
ent  fureties  for  their  appearance  at  the  return  of  the  writ ;  i 
therefore  enadls  that  the  defendant,  if  arrefled,  may  depofit  th 
amount  of  the  debt  and  ten  pounds  more,  and  the  fine  for  a] 
original  writ,  and  the  fheriff  fhall  pay  this  into  the  court  in  whic] 
the  writ  fliall  be  returnable,  and  if  the  defendant  afterwards  put 
in  fufficient  bail,  it  fliall,  upon  motion,  be  paid  to  him;  but  if  h^ 
does  not,  the  plaintiff  fhall  receive  it  and  fhall  enter  a  commoi 
appearance,  or  file  common  bail,   if  he  thinks  fit,     Deduftion 

fron 
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in  fubftantial  fureties  for  his  appearance^  CTilhdfpeolal  haiL  la 
order  to  which,  it  is  required  by  ftiitute  13  Car.  II.  ii.  2.  c.  2. 
that  the  true  caufe  of  adion  fhould  be  exprefied  in  the  body  of 
tlie  writ  or  procefs:  elfe  no  fecurity  can  be  taken  in  a  greater 
fum  than  40/,  This  ftatute  (without  any  fuch  intention 
in  the  makers)  had  Uke  to  have  ouRed  the  king's  bench  of 
all  it's  jurifdidion  over  civil  injuries  without  force;  for,  as  [  238  ] 
the  bill  of  Middlefex  was  framed  only  for  actions  of  trcfpafs, 
a  defendant  could  not  be  arreftea  and  held  to  ball  thereupon 
for  breaches  of  civil  contrafts.  But  to  remedy  this  incon- 
venience, the  officers  of  the  king's  bench  devifed  a  method 
of  adding  what  is  called  a  claufe  of  ac  etiain  to  the  ufual 
complaint  of  trefpafs :  the  bill  of  Middlefex  commanding 
the  defendant  to  be  brought  in  to  anfwer  the  piaintiiF  of  a 
plea  of  trefpafs,  and  aljo  to  a  bill  of  debt  ^  :  the  complaint 
of  trefpafs  giving  cognizance  to  the  court,  and  that  of  debt 
authorizing  the  arreit.  In  imitation  of  which,  lord  chief  juf- 

^  Tiye^s  JusFillzar.  102.     Append.  in>  K^  §  3. 


from  the  ten  pounds  to  be  made,  if  the  plaintiff's  coils  are  taxed 
at  lefs.  - 

The  defendant  (hall  be  entitled  to  the  coils  of  the  aftion,  if  the 
plaintiff  recovers  lefs  than  the  fum  for  which  he  arreiled  the  de- 
fendant, provided  it  appears  to  the  couit  that  the  plaintiff  had  not 
a  probable  caufe  for  arrefling  the  defendant  for  that  iTim,  and  they 
ihall  dired  the  defendant  to  be  allov%''ed  his  cofts,  and  the  plaintilT 
fliali  take  out  execution  only  for  the  difference  between  the  fum 
recovered  and  the  coils ;  but  if  the  coils  exceed,  the  defendant 
fiiall  fue  out  execution  for  the  diiference. 

No  coits  to  be  allowed  upon  an  a6lion  upon  a  judgment  reco- 
vered, unlefs  ordered  by  the  court,  or  a  judge  of  the  court,  \n 
which  the  a£lion  is  brought. 

Plaintiffs  may  levy  the  poundage  fees  and  expences  of  the  jidg- 
ment,  above  the  lum  recovered  by  the  judgment. 

A  defendant  imprifoned  upon  mefne  procefs,  after  the  return 
of  fuch  procefs  in  vacation  time  only,  may  juHify  bail  before  one 
of  the  judges  of  the  court,  out  of  which  the  procefs  iiTiiedj  and 
f;ich  judge  may  order  him  to  be  difchargcd  out  of  cuilody, 

y  4  iiC:^ 
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tice  North  a  few  years  afterwards,  in  order  to  fave  the  fuitora 
of  his  court  the  trouble  and  expenfe  of  fuing  out  fpecial  ori- 
ginals, direfted  that  in  the  common  pleas,  befides  the  ufual 
complaint  of  breaking  the  plaintiff's  clofe,  a  claufe  of  ak 
etlam  might  be  alfo  added  to  the  writ  of  capias^  containing 
the  true  caufe  of  aftion  ;  as,  '^  that  the  faid  Charles  the  de^ 
^'  fendant  may  anfwer  to  the  plaintiff  of  a  plea  of  trefpafs  in; 
*<  breaking  his  clofe :  and  alfo,  ac  etiam^  may  anfwer  him^ 
"  according  to  the  cuftom  of  the  court,  in  a  certain  plea  of 
^^  trefpafs  upon  the  cafe,  upon  promifes,  to  the  value  of 
''  twenty  pounds,  ^c,  s''  The  fum  fworn  to  by  the  plain.-, 
tifF  is  marked  upon  the  back  of  the  writ ;  and  the  (heriff,  or: 
his  ofHcer  the  bailiff,  is  then  obliged  adually  to  arreft  or  take 
into  cuftody  the  body  of  the  defendant,  and,  having  fo  done^^ 
to  return  the  writ  with  a  ccpi  corpus  endorfed  thereon.  ; 

An  arrej}  mufl  be  by  corporal  feifmg  or  touching  the  de^ 
fendant's  body  ;  after  which  the  bailifr  may  juflify  breaking! 
open  the  houfe  in  which  he  is,  to  take  him :  otherwife  hcl 
has  no  fuch  power  ;  but  muft  watch  his  opportunity  to  arreft! 
him.  For  every  man's  houfe  is  looked  upon  by  the  law  to  be 
his-caftle  of  defence  and  afylum,  wherein  he  fliould  fufFerj 
no  violence  (3).    Which  principle  is  carried  fb  far  in  the  civUj 

8  Lilly  praa.  Reg.   i.  ac  cttam,     >*o;tirs  life  of  lord  Gtiilford.  99.  j 


(3)  A  bailifF  before  he  has  made  the  arreil  cannot  break  open  j 
an  outer  door  of  a  houfe  ;  but  if  he  enters  the  outer  door  peace-! 
^^bly,  he  may  then  break  open  the  inner  door,  though  it  be  the] 
apartment  of  a  lodger,  if  the  owner  himfelf  occupies  part  of  fhej 
houfe,  Cowp.  1.  But  if  the  whole  houfe  be  let  in  lodgings,  as  ' 
each  lodging  is  then  confidered  a  dwelling  honfe,  in  which  bur- ! 
glary  may  be  flated  to  have  been  committed,  fo  in  that  cafe  I  con-  j 
ceive  the  door  of  each  apartment  would  be  confidered  an  outer 
door,  which  could  not  be  legally  broken  open  to  execute  an  arreft.  ! 
Co^p,  2.  It  is  not  neceflary  that  the  arreft  fhould  be  made  by  ; 
the  haad  of  the  bailiff,  nor  that  he  fhould  be  aaually  in  fight;  \ 
yet  where  an  arreft  is  m.ade  by  his  affiftant  or  follower,  the  ' 
bailiff  ought  to  be  io  near  as  to  be  confidered  as  adino-  in  it  J 
LiQwp.  OK*  J 

law  i 
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law,  that  for  the  moil  part  nor  fo  much  as  a  commo^i  citation 
or  fummons,  much  lefs  an  arreft,  can  be  executed  upon  a 
man  within  his  own  walls ^'.  Peers  of  the  realm,  members 
of  parhament,  and  corporations,  are  privileged  from  arrefts  ;  [  289  ^ 
^nd  of  courfe  from  outlawries  K  And  againil  the.n  the  procefs 
to  enforce  an  appearance  mud  be  by  fummons  and  difcrcfs 
infinite  J,  inftead  of  a  c^u:s.  Alfo  clerks,  attorneys,  and 
all  other  perfons  attending  the  courts  of  juftice  (for  attorneys, 
being  officers  of  the  court,  are  always  fuppcfed  to  be  there 
attending)  are  not  liable  to  be  arrefted  by  the  ordinary  procefs 
of  the  court,  but  muft  be  fued  by  i>i//  (called  ufually  a  I^ili  of 
privilege)  as  being  perfonaljy  prefent  in  court  ^.  Clergymen 
performing  divine  fervice,  and  not  merely  ftayine  in  the 
church  with  a  fraudulent  defign,  are  for  the  time  p^rivileged 
from  arrefts,  by  ftat.  50  Edw,  III.  c.  5.  and  i  Ric.  II. 
c.  16.  as  likewlfe  members  of  convocation  adually  attending- 
thereon,  by  ftatute  8  Hen.  VI.  c.  i.  Suitors,  wltneiies,  and 
other  perfons,  neceffarily  attending  any  courts  of  record  upon 
bufmefs,  are  not  to  be  arrefted  during  their  aftual  attend- 
ance, which  Includes  their  neceffary  comingand  returning  (4). 


^  Ff.z  4.  1  8-^21.  j  c. o 
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■  Whiielock  of  pari.  206,  107.  k  Bro.  Ahr.  (.  hUle.  25.    j.   Mod.  163. 


(4)  The  court  of  common  pleas  have  laid  down  this  general 
rule,  viz.  that  all  perfons  who  have  relation  to  a  fuit,  which  call 
for  their  attendance,  whether  they  are  compelled  to  attend  bv  pro- 
cefs or  not,  are  eutitled  to  privilege  cundo  et  redeundo,  provided 
tney^come  bond  fide.  A  perfon,  therefore,  attending  the  court  to 
juility  kmfelf  as  an  honeft  bail,  is  privileged.  .  I{.  li/.  6^6.  Bar- 
riflers  arrefted  upon  the  circuit  liave  frequently  been  difchar-'d 
by  the  judges.  IMd.  The  court  of  king's  bench  have  refufe.d  to 
difcharge  a  creditor  of  a  bankrupt  arrefted  wbilft  attendino-  the 
commiffioners  to  prove  his  debt ;  but  probably  he  ^vouM°havI 
been  difcharged  by  the  chancellor,  from  whom  the  commlillonars 
of  bankrupt  immediately  derive  their  authority.  ^  7^  P  ,nn 
Ihek.ngsfervants  are  privileged  from  arrell ;  and  if  they  are 
taken  m  execution  they  are  entiled  to  be  difcharged  uaon  motion 
6  T.  R.  686.  Where  a  caufe  is  referred  by  a  rule  of  court  the 
pr.y  IS  protefted   from   arrefl  whilil  attending  the  arbiti-ator. 
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And  no  arred  can  be  made  in  the  king's  prefence,  nor  within  | 

the  verge  of  his  royal  palace  ^  nor  in  any  place   where  the  j 

king's  juftices  are  aaually  fitting.     The  king  hath  nrioreover  j 

a  fpecial  prerogative,  (which  indeed  is  very  feldom  exerted"',)  : 

that  he  may  by  his  ^nt  of  proteclion  privilege  a  defendant  \ 

from  all  perfonal,  and  many  real,  fuits  for  one  year  at  a  time,  | 

and  no  longer;  in  refped  of  his  being  engaged  in  his  fervice  ; 

out  of  the  realm  ^.     And  the  king  alfo  h^;  the  common  law  - 

might  take  his   debtor  into  his   protcaion,   {o   that   no  one  \ 

,      might  fue  or  arred  him  till  the  king's  debt  were  paid^:  but  ^ 

by  the  ftatute  25  Edw.  IIL  ft.  5^.  c.  19.  notwithftanding  fuch  j 

200  ]  proteclion,  another  creditor  may  proceed  to  judgment  againft  , 

him,  with  a  ftay  of  execution,  till  the  king's  debt  be  paid  ^  \ 

unlefs  fuch  creditor  will   undertake  for  the  king's  debt,  and  | 

then  he  (hall  have  execution  for  both.  And,  laftly,  by  ftatute  ; 

29  Car.  II.  c.  7.  no  arreft  can  be  made,  nor  procefs  ferved  upon  | 

a  funday,  except  for  treafon,  felony,  or  breach  of  the  peace.  - 

When  the  defendant  is  regularly  arrefted,  he  muft  either  ! 
go  to  prifon,  for  fafe  cuftody:  or  put  m  fpecial  krll  to  the  ; 
Iheriff.  For,  the  intent  of  the  arreft  being  only  to  compel  \ 
an  appearance  in  court  at  the  return  of  the  writ,  that  purpofe  j 
is  equally  anfwered,  whether  the  flierifF  detains  his  pcrfon,  : 

^  See  Vol.  JV.  276.     The  verge  of  *'  in  her  fervice,    t!i;U   was    fuhjcf.   ta 

the  palace  of  Weiimiivfter  extends,  by  **  other  mew's  adions  j   Ml  ihe  rni.ht   | 

ilit.  2S  Her.  VIH.  c.  12.  from  Char-  *«  be  ihr.ughi  to  del.iy  jufiice.^'     B.it   i 

iiig-crofs  to  Wcilminller.ha!}.  king  William,  in  1692,  grnnied  one  to   • 

""^  Sir  Edward    Cuke    ir.forms    u?,  lord  Cutis,   to  pruteft  him  from   beinj  | 

(l  Jnii.    131.)  that  heieiii  ''  he  could  outhnved  by  his  tayJor  (3  Lev.  332  )  :   | 

'^  Liy  nothing  of  his  own  experience  ;  which  is  the  bill  thai  appears  upon  Gai    | 

'or  albeit  queen  Elizabeth  maintained  boor^s. 


a  -r, 


<*  r>i.iny  v.-ars,  yet  (he  granted  few  or  no  "    Finch.  L.  4-4.      3  Txv.  33^- 

''  prot«.aion3  :  and  her  reafon  was,  that  o  F.  1^.  B.  z:>.     Cc.  Li 

*«  he  was  no  fu  fubjcdi  10  be  employed^ 


1  sf 


3  Jnf,  94T.  3  Eaf,  189.  A  creditor  attending  commifiionerti  | 
of  bankrupt  to  prove  a  debt,  is  proteded.  7  Vef  312.  The  ! 
courfeof  the  court  of  chancery  is  to  examine  the  party  perfona]:y,  ; 

and  not  to  take  an  affidavit.  5  Ff  2.  \ 

or 
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or  takes  fuiTicient  fecurlty  for  his  appearance,  called  bally 
(from  the  French  word,  baillery  to  deliver,)  becaufe  the  de- 
fendant is  bailed,  or  delivered,  to  his  fureties,  upon  their 
giving  fecurlty  for  his  appearance;  and  is  fuppofed  to  con- 
tinue in  their  friendly  cuftody  inftead  of  going  to  gaol.  The 
method  of  putting  in  bail  to  the  fheriff  is  by  entering  into  a 
bond  or  obligation,  with  one  or  more  furetiesj  (not  fi£titious 
perfons,  as  in  the  former  cafe  of  common  bail,  but  reaL 
fubftantial,  refponfible  bondfmen,)  to  infure  the  defendant's 
appearance  at  the  return  of  the  writ ;  which  obligation  i^ 
called  the  bailbc7id^.  The  flieriff,  if  lie  pleafes,  may  let  the 
defendant  go  without  any  fureties  •,  but  that  is  at  his  ov/n 
peril:  for,  after  once  taking  him,  the  fherifF  is  bound  to 
keep  himf^ifely,  fo  a^  to  be  forthcoming  in  court;  otherwife 
an  adion  lies  agairifl:  him  for  an  efcape.  But,  on  the  other 
hand,  he  is  obliged,  by  ftatute  23  Hen.  VI.  c.  10.  to  take 
(if  it  be  tendered)  a  fufficient  bail-bond :  and,  by  ftatute 
12  Geo.  I.  c.  29.  the  fheriff  (hall  take  bail  for  no  other  fum 
than  fuch  as  is  fworn  to  by  the  plaintiff,  and  endorfed  on 
the  back  of  the  writ. 

Upon  the  return  of  the  writ,  or  within  four  days  after  (5), 
the  defendant  muft  appear  according  to  th^  exigency  of  the 
writ.  This  appeara?2ce  is  effefted  by  putting  in  and  juftifying 
ball  to  the  aBion ;  v/hich  is  commonly  called  putting  in  bail  [  291  ] 
above.  If  this  be  not  done,  and  the  bail  that  were  taken  by 
the  {heriff  below  are  refponfible  perfons,  the  plaintiff  may 
take  an  affignment  from  the  flieriff  of  the  bail-bond  (under 
the  ftatute  4  &  5  Ann.  c.  16.),  and  bring  an  adion  thereupon 

r  Append.  N°III.   §  5. 


(5)  In  London  and  Middlefex  fpecial  bail  in  the  king's  bench 
mull  be  put  in  within  four  days,  exclufive  of  the  return  of  the 
writ ;  in  any  other  county  within  fix  days :  but  if  the  laft  day  falh 
on  a  funday,  it  may  then  be  put  in  on  the  monday  following.  In 
any  other  county  where  the  aftion  is  brought  in  the  common  pleas, 
fpcial  bail  may  be  put  in  vvithin  eight  days,   i  Cromp.  Prac,  59. 

againil 
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agairifc  the  fheriiPs  balL  But  if  the  baJl^  fo  accepted  by  the 
flieriffj  be  Infolvent  perfons,  the  phintifF  may  proceed  agahift 
the  fheriiF  himfelf,  by  calling  upon  hun,  firft,  to  returu  the 
v/rit  (if  not  already  done)  and  afterwards  to  bring  in  the 
body  of  the  defendant.  And,  if  the  flierlfF  does  not  then 
cauie  fuiBcicnt  bail  to  be  put  in  and  perfefted  above^  he  will 
himfelf  be  refponfible  to  the  plaintiff. 

The  bail  ahove^  or  bail  to  the  aBion^  mud  be  put  in  either 
in  open  court,  or  before  one  of  the  judges  thereof;  or  elfe, 
in  the  country,  before  a  commiffioner  appointed  for  that  pur- 
pofe  by  .virtue  of  the  ftatute  4  W.  &  M.  c.  4.  which  muft  be 
tranfmitted  to  the  court.  Thefe  bail,  who  muft  at  leaft  be 
two  in  number,  muft  enter  into  a  recognizance^  in  court  or 
before  the  judge  or  commiffioner,  inafumequal  (or  in  fome 
cafes  (6)  double)  to  that  which  the  plaintiff  has  fworn  to  \ 
whereby  they  do  jointly  and  feverally  undertake,  that  if  the 
defendant  be  condemned  in  the  aftion  he  ftiall  pay  the  coftbi 
and  condemnation,  or  render  himfelf  a  prifoner,  or  that  they 
will  pay  it  for  him  :  which  recognizance  is  tranfmitted  to  the 
court  in  a  flip  of  parchment  entitled  a  hail  piece'' .  And,  if 
excepted  to,  the  bail  muft  be  perfeBedy  that  is,  they  muft>/- 
tify  themfelves  in  court,  or  before  the  commiffioner  in  the 
country,  by  fwearing  themfelves  houfckeepers,  and  each  of 
them  to  be  worth  the  full  fum  for  which  they  are  bail,  after 
payment  of  all  tl:ieir  debts.  This  anfwers  in  fome  meafure  to 
tht  Jlipulatio  ox  fatifdatio  of  the  Roman  laws  %  w^hich  is  mutu- 
ally given  by  each  litigant  party  to  the  other:  by  the  plaintiff, 
that  he  will  profecute  his  fuit,  and  pay  the  cofts  if  he  lofes  his 
caufe;in  like  manner  as  our  law  ftiil  requires  nominal  pledges 
of  profecution  from  the  plaintiff:  by  the  defendant,  that  he 
fliall  continue  in  court,  and  abide  the  fentence  of  the  judge, 

q  Append.  ]N'«  IH.  §  5-  '  Hft'  '-  4-  f-  "•     ^f'  ^-  2.  /.  8. 


(6)  If  the  defendant  is  not  prefent,  and  does  not  enter  into 
the  recognizance,  then  the  bail  are  bound  ia  double  the  fum  fworn 
to.      I  Crc/np'  561  , 
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much  like  our  fpecial  bail;  but  with  this  diiTerencc,  that  the 
fide-jujfores  were  there  abfolutely  bound  judicatum  folvcrcj  to  [  292  J 
ice  the  cofts  and  condemnation  paid  at  all  events:  whereas  our 
fpecial  ball  may  be  difcharged,by  furrendering  the  defendant 
into  cuflody,  within  the  time  allowed  by  law;  for  which 
purpofe  they  are  at  all  times  entitled  to  a  warrant  to  appre- 
hend  him  ^  (7). 

Special  bail  is  required  (as  of  courfe)  only  upon  a6lions 
of  debt,  or  anions  on  the  cafe  in  trover  or  for  money  due, 
where  the  plaintifFcan  fwear  that  the  caufe  of  aftion  amounts 
io  ten  pounds :  but  in  adlions  where  the  damages  are  preca- 
rious, being  to  be  affefled  ad  llhlium  by  a  jury,  as  in  aftioils 
for  words,  ejedment,  or  trefpafs,  It  is  very  feldom  poffible  for 
a  plaintiff  to  fwear  to  the  amount  of  his  caufe  of  adion;  and 
therefore  no  fpecial  bail  is  taken  thereon,  unlefs  by  a  judge's 
order  or  the  particular  direftions  of  the  court,  in  fome  pecu- 
liar fpecies  of  injuries,  as  In  cafcs  of  mayhem  or  atrociou$ 

'  Show.  202.     6  Mod.  231. 


(7)  The  bail  to  the  flieriff  cannot  take  and  furrender  the  de- 
fendant ;  for  it  is  held,  that  nothiiig  can  be  a  performance  of  the 
condition  of  the  bail-boad,  but  putting  in  bail  above,  5  Burr.  2683. 
except  the  defendant  voluntarily  furrenders  himfelf  to  the  fherifF 
before  the  return  of  the  writ.  6  T.  R.  753.  But  bail  above  may 
be  put  in  without  the  defendant's  confent,  who  may  the  i/ext  day 
take  up  the  defendant  and  furrender  him  in  difcharge  of  themfelves. 
The  defendant  is  coniidered  in  the  cuftody  of  his  bail,  who  may 
therefore  apprehend  him  without  any  warrant,  even  if  he  is  attend- 
ing a  court  of  jullice,  or  is  a  bankrupt  who  has  not  pafTed  his  laft 
examination.  ^T.  R,  210.  And  if  the  defendant  is  in  cuiLodv, 
either  in  a  civil  a6lion  or  upon  a  criminal  chargpj  they  may  liave  a 
writ  of  haheas  corpus  to  bring  him  up  to  the  court  to  be  furren- 
deredin  difcharge  of  the  baih  7  T.  R.  226.  In  what  cafes  an  ex- 
oneretur  may  be  entered  upon  the  bail-piece,  and  for  the  proceed- 
ings upon  the  bail-bond,  &c.  fee  the  various  books  ®f  pradice 
with  which  it  is  neceffary  that  every  ftudent,  who  inteiidij  to  prac- 
tife  the  law,  .Jhould  make  himfelf  familiar, 

7  battery ; 


292  Private  Book  Ill#i 

battery;  or  upon  fuch  fpecial  circumftances  as  make  it  ab- ! 
folutely  necefiary  that  the  defendant  fhould  be  kept  within.; 
the  reach  of  juftice.  Alfo  in  actions  againft  heirs,  executors^! 
and  adnilniftrators,  for  debts  of  the  deceafed,  fpecial  bail  is' 
not  demandable;  for  the  aftion  is  not  fo  properly  againil  them , 
in  perfon,  as  againft  the  effe&s  of  the  deceafed  in  their  pof-' 
feffion.  But  fpeckl  ball  is  required  even  of  them,  in  a£lions! 
for  a  devajlavlt^  or  wafting  the  goods  of  the  deceafed  5  that] 
wrong  being  of  their  own  committing. 

1 
Thus  much   for  procefs;  which  is  only  meant  to  bring  | 

the  defendant  into  court,  in  order  to  conteft  the  fuit,  and ' 

abide  the  determination  of  the  law.    When  he  appears  either  ^ 

in  perfon  as  a  prifoner,  or  out  upon  baiU  then  follow  the  j 

pleadings  between  the  parties,  which  we  fhall  confider  at  large  j 

in  the  next  chapter,  i 
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CHAPTER,     THE     TVVEXTIETII 


OP  PLEADING 


T>LEADINGS  are  the  mutual  altercations  between  the 
plaintiff  and  defendant ;  which  at  prefent  are  fet  down 
and  delivered  into  the  proper  oiTice  in  writing,-  though  for- 
merly they  were  ufually  put  in  by  their  counfel  ere  Wnus, 
or  viva  voce,  in  court,  and  then  minuted  down  by  the  chief 
clerks,  or  prothonotaries ;  whence  in  our  old  kv,- French 
the  pleadings  are  frequently  denominated  the  pan/. 

The  firil  of  thefe  is  the  dedaration,  narratio,  or  county 
antiently  called  the  tak^;  in  which  the  plaintiff  fets  forth 
his  caufe  of  complaint  at  length  :  being  indeed  only  an  am- 
plification or  expofuion  of  the  original  writ  upon  which  his 
aaion  is  founded,  with  the  additional  circumflances  of  time 
and  place,  when  and  where  the  injury  was  committed.  -  But 
we  may  remember  ^,  that,  in  the  king's  bench,  when  the 
defendant  is  brought  Into  court  by  bill  of  Middlefex,  upon  a 
fuppofed  trefpafs,  in  order  to  give  the  court  a  jurifdidion, 
the  plamtnT  may  declare  in  whatever  aaion,  or  charge  him 
with  whatever  injury,  he  thinks  proper;  unlefs  he  has  held 
him  to  bail  by  a  fpecial  ac  ctmm,  which  the  plaintiff  is  then 
bound  to  purfue.  And  fo  alfo,  in  order  to  have  the  benefit 
of  a  capias  to  fccure  the  defendant's  perfon,  it  was  the  ar-Jent 
prad-ice,  and  is  therefore  ftill  warrantable  in  the  common 
pleas,  to  fue  out  a  writ  of  trcfpafs  quare  claufum  freirit,  for 
breaking  the  plaintiffs  clofe:  and  when  the  defendantls  once 


'.  Append.  N'  :i.  §  z.  ^?  aj.  §  g.  b  j.^  ^^^  ^3^,_  ^^g 
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brought  in  upon  Iiis  writ,  the  plaintlfF  declares  In  whatever 
aftion  the  nature  of  his  true  injury  may  require-,  as  in  an 
a£tion  of  covenantj  or  on  the  cafe  for  breach  of  contraft,  oi 
other  lefs  forcible  tranfgreffion  ^ :  unlefs,  by  holding  the  de- 
fendant to  bail  on  a  fpecial  ac  etimit^  he  has  bound  hlmfelf  tc 
declare  accordingly. 

In  local  a£tions,  where  poffefaon  of  land  Is  to  be  recovered 

or  damages  for  an  adtual  trefpafs,  or  for  wafte,  ^c.  afFeftinc 

land,' the  plalntifF  muft  lay  his  declaration  or  declare  his  In 

jury  to  have  happened  In  the  very  county  and  place  that  i 

really  did  happen;  but  In  tranfitory  a£tions,  for  injuries  tha 

might  have  happened  any  where,  as  debt,  detinue,    flander 

and  the  like,  the  plaintifF  may  declare  In  what  county  h 

pleafes,  and  then  the  trial  mufl  be  had  In  that  county  in  whicl 

the  declaration  is  laid.     Though  if  the  defendant  will  mak 

affidavit,  that  the  caufe  of  aftion,  if  any,  arofe  not  In  that  hv 

in  another  county,  the  court  will  direct  a  change  of  the  venu 

or  vifne^  (that  is,  the  vlcinia  or  neighbourhood  in  which  th 

injury  Is  declared  to  be  done^)  and  will  oblige  the  plaintiff  t 

declare  in  the  other  county;  unlefs  lie  will  undertake  to  giv 

material  evidence  in  the  fiift  ( i).  For  the  ilatutes  6  Rich.  I 

c.  2.  and  4  Hen.  IV.  c.  i8.  having  ordered  all  writs  to  t 

laid  in  their  proper  counties,  this,  as  the  judges  conceive< 

empowered  them  to  change  the  vetmc:,  if  required,  and  n( 

to  infift  rigidly  on  abating  the  writ :  which  pra£lice  began  i 

the  rei^-n  of  James  the  fird'^  And  this  power  is  diferctional^ 

exercifed,  fo  as  to  prevent  and  not  to  caufe  a  defeft  of  ju 

tice.     Therefore  the  court  will  not  change  the  vejjue  to  an 

of  the  four  northern  counties,  previous  to  the  fpring  circuit 

c  2  Veiitv. '2  59.  Filiz.   2-31.    StvL    pra<S.    Reg.   (eo. 

<i  RaftelU.  .DfuV7.  184.^      Fi^,  Jhr.      IG37.)   301.  ^ 

f.  Brief e.  18.     Salk.  67 0.     Tne's  Jus 


( i)  But  if  he  fails  to  produce  at  the  trial  material  evidence  ' 
the  caufe  of  aclion  in  the  county  in  which  he  has  laid  it,  he  mi 
be  ncafuited,  though  he  might  have  recovered  a  verdid  in  anoth 
county.     2  BL  Rtp.  1031. 


becaii 

i 
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becaufe  there  the  affifes  are  holden  only  once  a  year,  at  the 
time  of  the  fummer  circuit.  And  it  will  fometimes  remove 
the  venue  from  the  proper  jurifdi6tion,  (efpecially  of  a  narrow 
and  limited  kind,)  upon  a  fuggeftion,  duly  fupported,  that  a 
fair  and  impartial  trial  caiunot  be  had  therein  ^  (2}. 

It  is  generally  ufual  in  adlidns  upon  the  cafe  to  fet  forth  [  295  ] 
feveral  cafes  by  different  counts  in  the  fame'  declaration ;  fo' 
that  if  the  plaintiff  fails  in  the  proof  of  one,  he  may  fucceed  in 
another.     As^  in  an  adion  on  the  cafe  upon  an  ojfumpftt  for 
goods  fold  and  delivered,  the  plaintiff  ufually  counts  or  de« 
Glares,  firft,  upon  a  fettled  and  agreed  price  between  him  and 
the  defendant ;  as  that  they  bargained  for  twenty  pounds:  and 
left  he  ihould  fail  in  the  proof  of  this,  he  counts  like  wife  upoii 
a  quantum  vdlehajit ;  that  the  defendant  bought  other  goods, 
and  agreed  to  pay  him  fo  much  as  they  were  reafonably  worth; 
^nd  then  avers  that  they  were  worth  other  twenty  pounds - 
and  fo  on  in  three  or  four  diiJerent  (hapes  5  and  at  laft  con- 
cludes vtrith  declaring^  that  the  defendant  had  refafed  to  ful-^ 
fil  any  of  thefe  agreements,  whereby  he  is  endamaged  to  fuch 
a  value.     And  if  he  proves  the  cafe  laid  in  any  one  of  his 
counts,  though  he  fails  in  the  reft,  he  (hall  recover  propor- 
tionable damages.     This  declaration  always  concludes  with 
thefe  words,  «  and  thereupon  he  brings//^//,"  &c.  «^  indepro^^ 
*^  duckfeBam;'  &c.  By  which  words,////V  or^^^^^,  (afiquendoy) 
^vere  ahtiently  underftood  the  witnefles  or  followers  of  the 
iplamtif^^  For  in  former  times  the  law  would  not  put  the  de- 

*  Stra.  874 — Mylock  V.  Saladine,  Trin,  ^Geo.  UL  B.  R. 
^Seld.  bn  Furtefc.  c.  zn 


(2)  The  court  will  not  change  the  venue  in  an  adion  brought 
Upon  a  fpecialty,  a  promilfory  note,  or  a  bill  of  exchange  ;  yet  ia 
Jne  cafe  where  the  adion  was  upon  a  bond,  and  the  witnefFes  of 
both  parties  Hved  in  the  county  to  which  the  defendant  prayed 
the  venue  might  be  changed,  the  court  ordered  it  to  be  changed 
upon  condition  that  the  defendant  fhould  bring  no  writ  of  error, 
and  fhould  give  judgment  of  the  term  preceding  the  tricll.  i  T  R 
7.81. 

^'^^»  "I-  Z  fendant 
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fendant  to  the  trouble  of  anfwering  the  charge,  till  the  plaintiff 
had  made  out  at  leaft  a  probable  cafe  s.  But  the  a£lual  produc- ' 
tion  of  the  fuity  thcfeSIa^  oxfollowersy  is  now  antiquated  j  and' 
hath  been  totally  difufed,  at  leaft  ever  fmce  the  reign  of  Ed-'^ 
ward  the  third,  though  the  form  of  it  ftill  continues.  ' 

At  the  end  of  the  declaration  are  added  alfo  the  plaintiff's' 

common  pledges  of  profecution,  John  Doe  and  Richard  Roe^ 

which,  as  we  before  obferved'%  are  now  mere  names  of  formal 

though  formerly  they  were  of  ufe  to  anfwer  to  the  king  for] 

the  amercement  of  the  plaintiff,  in  cafe  he  were  nonfuited,^ 

barred  of  his  aftion,   or  had  a  verdidl   or  judgment  againfb 

him'.  ■  For,  if  the  plaintiff  neglefts  to  deliver  a  declaration 

for  two  terms  after  the  defendant  appears,  or  is  guilty  of  other 

delays  or  defaults  agalnft  the  rules  of  law  in  any  fubfequent 

[  2^6  ]  ftage  of  the  a£lion,  he  is  adjudged  mt  to  follow  or  purfue  his 

remedy  as  he  ought  to  do,   and  thereupon  a  nonfuity   or  non 

profequkurj  is  entered;  and  he  is  faid  to  be  nonpros* d*     And 

for  thus  deferting  his  complaint,  after  making  a  falfe  claim  or 

complaint,  (pro  f alfo  clamor e  f no y)  he  (hall  not  only  pay  cofts 

to  the  defendant,  but  is  liable  to  be  amerced  to  the  king.  A 

retraxit  differs  from  a  nonfuit,  in  that  the  one  is  negative,  and 

the  other  pofitivc :  the  nonfuit  is  a  mere  default  and  neglefl  of 

the  plaintiff,   and  therefore  he  is  allowed  to  begin  his  fuit 

again,  upon  payment  of  cofts ;   but  a  retraxit  is  an  opeu  and 

voluntary  renunciation  of  his  fuit,  in  court,  and  by  this  he 

for  ever  lofes  his  a£lion.    A  difcontlnuance  is  fomewhat  fiml- 

lar  to  a  nonfuit :  for  when  a  plaintiff  leaves  a  chafm  in  the 

proceedings  of  his  caufe,  as    by  not  continuing  the  procefs 

regularly  from  day  to  day,  and  time  to  time,  as  he  ought  tc 

do,  the  fuit  is  difcontinued,  and  the  defendant  is  no  longei 

bound  to  attend;  but  the  plaintiff  muft  begin  again,  by  fuing 

out  a  new  original,   ufually  paying  cofts  to  his  antagonift 

Antiently,  by  the  demife  of  the  king,  all  fuits  depending  in 

his  courts  were  at  once  difcontinued,  and  the  plaintiff  was 

obliged  to  renew  the  procefs,  by  fuing  out  a  frefli  writ  from 

f  Braa.  400.     Flee,  L  2.  f.  6.  *  3  Bulftr.  275.    4  In^»  ^H-       \ 

^  See  p»^.  274*  -  ■ 
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the  fucceffor ;  the  virtue  of  the  former  writ  being  totally- 
gone,  and  the  defendant  no  longer  bound  to  attend  in  con- 
fequence  thereof:  but,  to  prevent  the  expenfe  as  well  as 
'delay  attending  this  rule  of  law,  the  ftatute  i  Edw.  VI.  c.  7. 
enafts,  that  by  the  death  of  the  king  no  aaiou  (hall  be  dif- 
continued ;  but  all  proceedings  fhall  ftand  good  as  if  the 
fame  king  had  been  living. 

_  When  the  plaintiff  hath  ftated  his  cafe  in  the  declaration. 
It  IS  mcumbent  on  the  defendant  within  a  reafonable  time  to 
make  his  defence,  and  to  put  in  ^plea;  elfe  the  plaintiff  will  at 
once  recover  j  udgment  by  default,  or  nihil  dicit  of  the  defendant. 

Defence,  in  it's  true  legal  fcnfe,  fignifies  not  a  juflincation, 
protedion,  or  guard,  which  is  now  it's  popular  fignification  • 
but  merely  an  cppofmg  ox  denial  {horn  the  French  verb  defender) 
of  the  truth  or  validity  of  the  complaint.     It  is  the  contejiatia 
hits  of  the  civilians :  a  general  afTertion  that  the  plaintifFhath 
no  ground  of  adion,  which  afTertion  is  afterwards  extended 
and  mamtained  in  his  plea.     For  it  would  be  ridiculous  to  r  o  n  1 
fuppofe  that  the  defendant  comes  and  defends  (or,  in  the  vul-      ^ 
gar  acceptation,  juftifies)  the  force  and  injury,  in  one  line 
and  pleads  that  he  is  not  guilty  of  the  trefpafs  complained  of^ 
m  the  next.     And  therefore  in  adions  of  dower,  where  the 
demandant  doth  not  count  of  any  injury  done,  but  merely  de- 
mands  her  endowment ",  and  in  afhfes  of  land,  where  alfo 
there  is  no  injury  alleged,  but  merely  a  queftion  of  right  ftated 
for  the  determination  of  the  recognitors  or  jurv,  the  tenant      ' 
makes  no  fuch  defence '.  In  writs  of  entry-^,  where  no  injury 
IS  ftated  in  the  count,  but  merely  the  right  of  the  demandant 
and  the  defedive  title  of  the  tenant,  the  tenant  comes  and 
defends  or  denies  hisx\^\,t,jusfuum;  that  is,  (as  I  underftand 
It,  tJiough  with  a  fmall  grammatical  inaccuracy,)  the  right  of 
the  demandant,  the  only  one  exprefsly  mentioned  in  the  plead- 
ings: or  elfe  denies  his  own  right  to  be  fuch,  as  is  fuggefted 
;  by  the  count  of  the  demandant.     And  in  writs  of  right »  the 
tenant  always  comes  and  defends  the  right  of  the  demandant 

*  Raft,>l    en.r.  234.  „  Vol.  If.  Append.  N«  V.  §  t. 

1  Baoth of  leal  aftwns.  118.  n  Append.  N«  I.  §  5, 
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and  his  ici^m,  jus praedlBi  S.  etfelfinam  ipfws  %  (or  elfe  the  fel- 
fin  of  his  anceflor,  upon  which  he  counts,  as  the  cafe  may  be,] 
and  the  demandant  may  reply,  that  the  tenant  unjuftly  defends 
his,  the  demandant's  right,  and  the  feifin  on  which  he  counts^ 
All  which  is  extremely  clear,  if  we  underftand  by  defence  an 
cppofitmi  or  denial^  but  is  otherwife  inexplicably  difficult  '^.    ^ 

The  courts  were  formerly  very  nice  and  curious  with  re- 
fpefl  to  the  nature  of  the  defence,  fo  that  if  no  defence  wa^ 
made,  though  a  fufficient  plea  was  pleaded,  the  plaintiff  (houlc 
recover  judgment^:  and  therefore  the  book  entitled /w'y^- 
72arrat'iones  or  the  new  talys  %  at  the  end  of  almofl  every  count 
narration  or  tale,  fubjoins  fuch  defence  as  is  proper  for  th( 
defendant  to  make.  For  a  general  defence  or  denial  was  no! 
prudent  in  every  fituation,  fince  thereby  the  propriety  of  th< 
writ,  the  competency  of  the  plaintiff,  and  the  cognizance  o 
the  court,  were  allowed.  By  defending  the  force  and  injur; 
[  ^p8  ]  the  defendant  waived  all  pleas  of  mifnofmer  ^  j  by  defendini 
the  damages,  all  exceptions  to  the  perfon  of  the  plaintiff;  an( 
by  defending  either  one  or  the  other  when  and  n,vhere  it  fhouli 
behove  him,  he  acknowleged  the  jurlfdiaion  of  the  court  ^ 
But  of  late  years  thefe  niceties  have  been  very  defervedl; 
difcountenanced^^'i  though  they  ftill  fcem  to  be  law,  if  in 
filled  on  ^. 

Before  defence  made,  if  at  all,  cognizance  of  the  fuit  mui 
be  claimed  or  demanded ;  when  any  perfon  or  body  corporat 
hath  the  franchife,  not  only  of  holding  pleas  within  a  particu 
lar  limited  jurifdiaion,  but  alfo  of  the  cognizance  of  pleas 

c  Co.Entr.  182.  home  doyt  entendre  quil  fe  exaife  de  to 

*  Nov.  Narr,  230.  edit.  1 534.  «  Ivy  Jurmys  per  coimte,  et  fait fe far. 

^  Thetmereafonofthis,  fays  Booth,  al pie ;  etper  tant  quit  defendeles  dam 

(on  real  aaions,  94.  1 12.)  I  could  never  ges,  il  affii^  le parte  able  dtjire  rejpondi 

yet  find:  fo  little  did  he  underftand  of  et  per  iant  quit  defende  ou  et  quant  il  a 

principles'.  ^^^<^>  «^  accejt^^e  tapoiar  de  coiiiU  de  c 

r  Co.  Litt.  127.  -nuftre  om  trier  lour  pie.   fMod.  tenen 

.  e^it.  1534.  cur.  408.   edit.  1534.)      See  alfo  C 

t  Theloal.  dig.  I.  14.  c.  1.  p£ig*  357.  Litt.  127-                                                  - 

w  jE/j  la  defence  font  iy  cliofes  enten-  w  Salk.  217.     Lor<J  ^^7™-  292- 

imi%  ,-pcr  mt  qml  defmde  tort  etfme,  «  CfitL  230*    Lort  B*Jfl»»  ^  ^^-^ 
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and  that,  either  wiihout  any  words  exclufive  of  other  courts 
which  entitles  the  lord  of  the  franchife,  whenever  any  fuit 
that  belongs  to  his  jurifdi£lion  is  commenced  in  the  courts 
at  Wcftminfter,  to  demand  the  cognizance  thereof  5  or  with^ 
fuch  exclufive  words,  which  alfo  entitle  the  defendant  to 
plead  to  the  jurifdidion  of  the  court  y.  Upon  this  claim  of 
cognizance,  if  allowed,  all  proceedings  fhall  ceafe  in  the  fu- 
perior  court,  and  the  plaintiff  is  left  at  liberty  to  purfue  his 
remedy  in  the  fpecial  jurifdidion.  As,  when  a  fcholar,  or 
other  privileged  perfon  of  the  univerfities  of  Oxford  or  Cam- 
bridge  is  impleaded  in  the  courts  at  Weftminfter,  for  anj' 
caufe  of  aftion  whatfoever,  unlefs  upon  a  quedion  of  free 
hold  ^  In  thefe  cafes,  by  the  charter  of  thofe  learned  bo-. 
tlies,  confirmed  by  aft  of  parliament,  the  chancellor  or  vice^ 
chancellor  may  put  in  a  claim  of  cognizance;  which,  if  made 
In  due  time  and  form,  and  with  due  proof  of  the  fads  alleged, 
is  regularly  allowed  by  the  courts  ^  It  muft  be  demanded 
before  full  defence  is  made  ^  or  imparlance  prayed;  for  thefe 
are  a  fubmiffion  to  the  jurifdiftion  of  the  fuperior  court,  and 
the  delay  is  a  laches  in  the  lord  of  the  franchife  :  and  it  will 
not  be  allowed,  if  it  occafions  a  failure  of  juftice  S  or  if  an 
aftion  be  brought  againft  the  perfon  himfelf,  who  claims  the  r  ^gg  i 
franchife,  unlefs  he  hath  alfo  a  power  in  fuch  cafe  of  making 
another  judge  ^* 

After  defence  made,  the  defendant  muft  put  in  his  plea. 
But,  before  he  defends,  if  the  fuit  is  commenced  by  capia: 
K  latitaty  without  any  fpecial  orighialy  he  is  entitled  to  de- 

^  Q  Lord  Raym,  836.  ;o  Mgd.  126,  of  the  cognizance,  is  curious  and  wor^ 

^'  ^ee  pag.  83,  traHfcribiiig. Ico  voics  dirai  un  fable, 

*  Hajfdr^  505.  En  afciin  temps  fiat  nn  pape,  et  avoit 

^  Ilo.ft.Entr.  128,  Sfc.                        \  fait  un  grand  offhicey  etle  cardinahvin- 

^  2  V entr.  3 63 ,  ^rejit  a  luy  et  difoyent  a  lay,  <'  peccaJH:'* 

^  Hob,  87.  Year-book  Af.  8  Hen.  FI.  et  il  dit,  «'  judm  me  ;"  et  Us  difoijent, 

!0.  In  this  latter  cafe  the  chancellor  of  *^  non  poffimus,  quia  caput  es  ecdefuie; 

)xrord  claimed  cognizance  of  an  aaion  '' judicatdpftmr  et  VapoftoV  dit,  ''ju^ 

ff   trefpafs    brought   againft   himfelf;  '' dico  me  cremari  ^  etfuit  comhujiusg 

fkich  was  difallowed,  becaufe  he  ihonld  et  apresfuit  unfaina,      FA  in  ceo  cas  ii 

lot  be  judge  in  his  own  caufe.  The  argu-  fidtfonjitge  demene,  et  iffint  n'eji  pas  in^ 

»cp^  ^jftd  bj  ferjei^u  Rolfe,  oo  bfhftlf  convQaimi  qn^urih^me/QitjugQ  demene. 
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mand  one  imparlance  ^,  or  licentia  loqtiendi;  and  mays  before  he 
pleads,  have  more  time  granted  by  confent  of  the  court",  to  fee  < 
if  he  can  end  the  matter  amicably  without  farther  fuit,  by^ 
talking  with  the  plaintiff:  a  pra6tice,  which  is^  fuppofed  to.i 
have  arifen  from  a  principle  of  religion,  in  obedience  to  that  i 
precept  of  the  gofpel,  ^^  agree  with  thine  advef fary  quickly,  \ 
<^  whilft  thou  art  in  the  way  with  him^."    And  it  may  be  ob-J 
ferved  that  this  gofpel  precept  has  a  plain  reference  to  the, 
Roman  law  of  the  twelve  tables,  which  exprefsly  dire£ied^ 
the  plaintiff  and   defendant  to  make  up  the  matter,   while ^ 
they  were  in  the  way^  or  going  to  the  praetor;— m  via^  rem] 
uti  paount  orato.     There  are  alfo  many  other  previous  fteps.i 
which  may  be  taken  by  a  defendant  before  he  puts  in  his  plea.t 
He  may,  in  real  aftions,  demand  a  viewoi  the  thing  in  quef-i 
tion,  in  order  to  afcertain  it's  identity  and  other  circum-j 
ftances.     He  may  crave  oyer^  of  the  writ,  or  of  the  bond,  on 
other  fpecialty  upon  which  the  a£tion  is  brought ;  that  is  tc^; 
hear  It  read  to  him  ;  the  generality  of  defendants  in  the  time$' 
of  antient  fimplicity  being  fuppofed  incapable  to  read  it  them^ 
felves  :  whereupon  the  whole  is  entered  verbatim  upon  thci 
record,  and  the  defendant  may  take  advantage  of  any  conditioi^j 
or  other  part  of  it,  not  ftated  in  the  plaintiff's  declaration,, 
r  oQo  1  In  real  aftions  alfo  the  tenant  may  pray  in  aidy  or  call  foraf^ 
fiftance  of  another,  to  help  him  to  plead,  becaufe  of  the  fee* 
blenefs  or  imbecillity  of  his  own  eftate.^    Thus  a  tenant  for 
life  may  pray  in  aid  of  him  that  hath  the  inheritance  in  re- 
mainder or  reverfion ;  and  an  incumbent  may  pray  in  aid  of 
the  patron  and  ordinary  :  that  is,  that  they  fliall  be  joined  ir^ 
the  a£lion  and  help  to  defend  the  title.     Voucher  alfo  is  the 
calling  in  of  fome  perfon  to  anfwer  the  aftion,   that  hath 
warranted  the  title  to  the  tenant  or  defendant.   ThivS  we  flill 
make  ufe  of  in  the  form  of  common  recoveries',  which  are 
grounded  on  a  writ  of  entry ;  a  fpecies  of  a£tion  that  we  may 
remember  relies  chiefly  on  the  weaknefs  of  the  tenant's  titlej 
who  therefore  vouches  another  perfon  to  warrant  it.     If  thq 
vouchee  appears,  he  is  made  defend,<int  inftcad  of  the  vouchor; 

e   Append.  "N*^  III.  §  6.  >  Append,  N^  III.  §  6.  ^; 

i  G^\h,  Hift.  Com.  Fl,  35,'  [  Vol.  IK  Append.  N*'  V.  §  :.        ■ 

s  Malt.  Vv  25. 

but, 
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but,  if  he  afterwards  makes  default,  recovery  fliall  be  had 
againft  the  original  defendant  ^  and  he  (hall  recover  over  an 
equivalent  in  value  againft  the  deficient  vouchee.  In  aflifes 
indeed,  where  the  principal  queflion  is,  whether  the  demand- 
ant or  his  anceftors  were  or  were  not  in  pofl'effion  till  the  oufter 
happened,  and  the  title  of  the  tenant  is  little  (if  at  all)  diT- 
cufled,  there  no  voucher  Is  allowed  ;  but  the  tenant  may 
bring  a  writ  of  ivarrantia  chartae  againft  the  warrantor,  to 
compel  him  to  affift  him  with  a  good  plea  or  defence,  or  elfe 
to  render  damages  and  the  value  of  the  land,  if  recovered 

lyagainft  the  tenant^.  In  many  real  anions  aIfo^»,  brought  by 
or  againft  an  infant  under  the  age  of  twenty-one  years,  and 
alfo  in  aftions  of  debt  brought  againft  him,  as  heir  to  any  de*^ 
ceafed  anceftor,  either  party  may  fuggeft  the  nonage  of  the 
Infant,  and  pray  that  the  proceedings  may  be  deferred  till  his 

^  full  age;  or  (In  our  legal  phrafe)  that  the  infant  may  have  his 
age,  and  that  the  parol  may  demur ^  that  Is,  that  the  pleadings 
may  be  ftaid ;  and  then  they  (hall  not  proceed  till  his  full  age, 
unlefs  it  be  apparent  that  he  cannot  be  prejudiced  thereby"*. 
But,  by  the  ftatutes  of  Weftm.  i.  3  Edw.  I.  c.  46.  and  of 
Qlocefter  6  Edw.  1.  c^  2.  in  writs  of  entry  fur  dijfeiftn  In 
fome  particular  cafes,  and  in  anions  aunceftrel  brought  by 
an  Infant,  the  parol  (hall  not  demur:  otherwife  he  might  be  [  301  1 
deforced  of  his  whole  property,  and  even  want  a  maintenance 
till  he  came  of  age.  So  Hkewife  in  a  writ  of  dower  the  heir 
fiiall  not  have  his  age ;  for  it  is  neceffary  that  the  widow's 
claim  be  Immediately  determined,  elfe  fhe  may  want  a  pre- 
fent  fubfiftence^.  Nor  (hall  an  Infant  patron  have  it  in  a 
quare  impedit  «,  fince  the  law  holds  it  neceffary  and  expedient 
that  the  church  be  immediately  filled. 

When  thefe  proceedings  are  over,  the  defendant  muft 
then  put  In  his  excufe  or  plea.  Pleas  are  of  two  forts  \  di^ 
latory  pleas,  and  pleas  to  the  aBion,  Dilatory  pleas  are  fuch 
?s  tend  merely  to  delay  or  put  off  the  fuit,  by  queftioning 

k  F.  N.  B.  135.  n   r  Roll.  Abr.  137, 

»  Dyer.   137.  o  /6R  J38. 

"^  Finch.  L.  360. 

Z5  4  '  the 
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the  propriety  of  the  remedy,  rather  than  by  denying  the  in- 
jury:  pleas  to  the  aftion  are  fuch  as  difpute  the  very  caufe  ; 
of  fuit.  The  former  cannot  be  pleaded  after  a  general  im-  i 
parlance,  which  is  an  acknowlegement  of  the  propriety  of  the  j 
aftion.  For  imparlances  are  either  general^  of  which  we  ' 
have  before  fpoken,  and  which  are  granted  of  cpurfe  ;  or  ; 
fpecial^  with  a  faving  of  all  exceptions  to  the  writ  or  count,  ' 
which  may  be  granted  by  the  prothonotary ;  or  they  may  be  | 
ftill  more  fpecial^  with  a  faving  of  all  exceptions  whatfoever,  | 
which  are  granted  at  the  difcretion  of  the  courtP.  \ 

%.  Dilatory  pleas   are,     i.  To  the  jurifdiBlcn  of  the  \ 

court ;  alleging,  that  it  ought  not  to  hold  plea  of  this  in-  j 

jury,  it  arifmg  in  Wales  or  beyond  fea  ;  or  becaufe  the  land  i 

in  queftion  is  of  antient  demefne,  and  ought  only  to  be  de-  \ 

manded  in  -  the    lord's  court,  Is'c.      2.  To  the  difability  of  i 

the  plaintiff,   by  reafon   whereof  he  is  incapable  to  com-  , 

mence  or  continue  the  fuit;  as,  that  he  is  an  alien  enemy,  j 

outlawed,  excommunicated,  attainted  of  treafon  or  felony,  \ 

under  a  p/aefnunirey  not  in  rerum  natura  (being  only   a  fie-  1 

titious  perfon),  an  infant,  a  feme-covert,  or  a  monk  pro-  j 

feffed.    3.  In  abatement :  which  abatement   is  either  of  the  ] 

30^  ]  writ,  or  the  count,  for  fome  defe£l  in  one  of  them-,  as  by  mif«  \ 

naming  the  defendant,  which  is  called- a  vnfnofmer\  giving  ! 

him  a  wrong  addition,  as  cfqulre  inftead  of  knight ;   or  other  ! 

want  of  form  in  any  material  refpedl  (3).  Or,  it  may  be,  that  ; 

i 

P   12  Mod.  529.  '. 


( 3 )  All  dilatory  pleas  are  called  pleas  in  ahatementy  in  contra- 
diilindlion  to  pleas  in  har»  By  the  4  &  5  Ann.  c.  16.  and  the 
pradlice  of  the  courts,  no  plea  in  abatement  can  be  received  unlefs 
the  defendant  proves  the  truth  of  it  by  affidavit,  i  Cromp.  i32, 
3  Burr.  1618. 

Thefe  pleas  are  not  favoured  by  the  courts,  and  they  mufl  be 
fi|ed  within  four  days  after  the  day  upon  which  the  declaration  is 
delivered,  both  days  being  inclufive.   i  2".  i?.  277.    5  T.  R,  210. 

When  an  a6lion  is  brought  againft  one  or  fome  only  of  a  num- 
ber of  partners,  if  the  defendant  or  defendants  intend  to  take  ad- 

yantagQ 
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the  plaintiiTis  dead;  for  the  death  of  either  party  is  at  once 
'4n  abatement  of  the  fult.  And  in  aftions  merely  perfonal, 
arifing  ex  dellcloy  for  v/rongs  aduaily  done  or  committed  by 
the  defendant,  as  trcfpafe,  battery,  and  flander,  the  rule  is 
that  acllo perfondis  moritur  cum  perfona'^\  and  it  never  firall 
be  revived  either  by  or  againft  the  executors  or  other  reprcr 
fentatives.  For  neither  the  executors  of  the  plaintiff  have  re- 
ceived, nor  thofe  of  the  defendant  have  committed,  in  their 
own  perfonal  capacity,  any  manner  of  wrong  or  injury.  But 
in  adlons  arifing  ex  contraclu,  by  breach  of  promife  and  the 
hke,  where  the  right  defcends  to  the  reprefentatives  of  the 
plaintiff,  and  thofe  of  the  defendant  have  affets  to  anfwer 
the  demand,  though  the  fuits  fhall  abate  by  the  death  of  the 
parties,  yet  they  may  be  revived  againil  or  by  the  executors  ^: 
being  indeed  rather  actions  againft  the  property  than  the  per- 
fon,  in  M^hich  the  executors  have  now  the  fame  intereft  that 
their  teftator  had  before. 

These  pleas  to  the  jurifdiaion,  to  the  difobillty,  or  \\\ 
abatement,  were  formerly  very  often  ufed  as  mere  dilatory 
pleas,  without  any  foundation  of  truth,  and  calculated  only 
for  delay  ;  but  now  by  ftatute  4  &  5  Ann.  c.  16,  no  dilatory 
plea  is  to  be  admitted,  without  affidavit  made  of  the  truth 
thereof,  or  fome  probable  matter  (hewn  to  the  court  to  indues 

1  4lnft.  31.5.  r  March.  14. 


vantage  of  the  partner/hip,  it  muft  be  pleaded  in  abatemeift,  or  it  is 
fuppofed  to  be  waived.  And  the  plea  in  abatement  mull  Hate  v/ho 
are  the  real  partners.  2  BL  Rep.  947.  If  one  of  feveral  part- 
owners  of  a  chattel,  as  of  a  fhip,  fue  alone,  and  although  this  ap« 
pears  by  the  declaration  for  an  injury  done  to  the  chattel,  the  de- 
fendant can  only  take  advantage  of  this  by  a  plea  in  abatement;  but 
if  there  is^no  fuch  plea,  the  plaintiff  may  recover  damages  for  his 
fhare.  6  T.  R,  766.  And  if  another  part-owner  brings  a  fimilar 
adion,  then  the  defendant  cannot  plead  in  abatement  that  the  for- 
mer part-owner  is  not  joined  in  the  a^ion,  for  he  has  already  ob. 
gained  a  comgeafation  for  the  injury  done  to  him.     7  T,  R.  279, 
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them  to  believe  it  true.  And  with  refpeft  to  the  pleas  them- 
felves,  it  is  a  rule,  that  no  exception  ftiall  be  admitted  againft 
^  declaration  or  writ,  unlefs  the  defendant  will  in  the  fame 
plea  give  the  plaintiff  a  better  ^ ;  that  is,  (hew  him  how  it 
might  be  amended,  that  there  may  not  be  two  objections 
upon  the  fame  account.  Neither,  by  ftatute  8  &  9  W.  III. 
c.  31.  Ihall  any  plea  in  abatement  be  admitted  in  any  fuit 
for  partition  of  lands;  nor  fiiall  the  fame  be  abated  by  tea-; 
fon  of  the  death  of  any  tenant. 

-1  All  pleas  to  the  jurifdi£lion  conclude  to  the  cognizance 
of  the  court-,  praying  "judgment,  whether  the  court  will 
«^  have  further  cognizance  of  the  fuit ;"  pleas  to  the  difabi- 
lity  conclude  to  the  perfon  -,  by  praying  "  judgment,  if  the 
♦<  faid  A  the  plaintiff  ought  to  be  anfwered  :"  and  pleas  in 
abatement  (v/hen  the  fuit  is  by  original)  conclude  to  the 
WTit  or  declaration  ;  by  praying  "  judgment  of  the  writ,  or 
«'  declaration,  and  that  the  fame  may  be  quafhed,"  caffetur^ 
made  void,  or  abated  ;  but,  if  the  acbion  be  by  bill,  the  plea 
muft  pray  *^  judgment  of  the  bill,''  and  not  of  the  declara- 
tion ;  the  bill  being  here  the  original,  and  the  declaration 
only  a  copy  of  the  bill. 

When  thefe  dilatory  pleas  are  allowed,  the  caufe  is  either 
difmiffed  from  that  jurifdiftion;  or  the  plaintiff  is  flayed  till 
his  difability  be  removed;  or  he  is  obliged  to  fue  out  a  new 
v/rit,  by  leave  obtained  from  the  court  ^ ;  or  to  amend  and 
new-frame  his  declaration.  But  when  on  the  other  hand 
they  are  over-ruled  as  frivolous,  the  defendant  has  judgment 
of  refpondeat  ciifler^  or  to  anf%ver  over  in  fome  better  manner. 
It  is  then  incumbent  on  him  to  plead. 

2.  A  PLEA  to  theaBion;  that  is,  to  anfwer  to  the  merits  of 
the  complaint.     This  is  done  by  confefling  or  denying  it. 

A  CONFESSION  of  the  whole  complaint  is  not  very  ufual, 
for  then  the  defendant  would  probably  end  the  matter  fooner^ 

«  Srownl.  139.  '  Co,  Entr.  271. 
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or  not  plead  at  all,  but  fufFer  judgment  to  go  by  default^ 
Yet  fometimes,  after  tender  and  n  fufal  of  a  debt,  if  the  cre- 
ditor harafles  his  debtor  with  an  aftion,  it  then  becomes  ne- 
ceflary  for  the  defendant  to  acknowlege  the  debt,  and  plead 
the  te,nder ;  adding  that  Jie  has  always  been  ready,  tout  temps 
prijly  and  Hill  is  ready,  ^?icore  prijiy  to  difcharge  it :  for  a 
tender  by  the  debtor  and  refufal  by  the  creditor  will  in  all  cafes 
difcharge  the  colls  ^  but  not  the  debt  itfelf ;  though  in  fome 
particular  cafes  the  creditpr  will  totally  lofe  his  money  "  (4). 
}3ut  frequently  the  defendant  confefles  one  part  of  the  com-  [  304  ] 
plaint,  (by  a  cognovit  aBmiein  in  refpe£l  thereof,)  and  traverfes 
or  denies  the  reflt:  in  order  to  avoid  the  expence  of  carrying 
that  part  to  a  formal  trial,  which  he  has  no  ground  to  liti- 
gate. A  fpecles  of  this  fort  of  confeffion  is  ^^e  payment  of 
money  into  court  ^;  whii;h  is  for  the  mod  part  neceffary  upon 
pleading  a  tender,  and  is  itfelf  a  kind  of  tender  to  the  plain^ 
tifF  ;  by  paying  into  the  hands  of  the  proper  officer  of  the 
court  as  much  as  the  defendant  acknowleges'to  be  due,  to-^ 
gether  with  the  cofts  hitherto  incurred,  in  order  to  prevent 
the  expenfe  of  .any  farther  proceedings.  This  may  be  done 
upon  what  is  called  a  motion  ;  which  is  an  occafional  appli- 
cation  to  the  court  by  the  parties  or  their  counfel,  in  order 
to  obtain  fome  rule  or  order  of  court,  which  becomes  necef- 
fary in  the  progrefs  of  a  caufe  \  and  it  is  ufually  grounded 
upon  an  affidavit^  (the  perfed  tenfe  of  the  verb  affidoy)  being 

^   I  "^ent.  21.  w  styl.  prac^,  Reg.  (edit.  1657.)  201. 

"  Liu.  §  33S.  .Xo,  Litt.209.  2  Keb.  555.  Salk»  596. 


(4)  A  tender  in  bank  notes  is  fufEcient,  unlefs  the  creditor  ex- 
prefsly  refufes  to  receive  notes  and  infills  upon  cafh.  3  T.  R.  554. 
But  bank  notes  never  v^^ere  nor  are  a  tender,  if  the  creditor  infifts 
upon  being  paid  in  cafh.  But  the  ftatute  37  Geo.  III.  c.  45,. 
which  reftrains  the  payment  of  cafh  by  the  bank  of  England, 
provides  that  no  one  (hall  be  arretted  who  has  tendered  payment 
m  bank  notes  :  yet  ftill  the  confequences  of  an  adion  commenced 
without  an  arrefl  will  be  the  fame,  as  if  there  had  been  no  fuch 
tender.     See  p.  287.  ante* 

a  volun- 
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a  volnntary  oatli  before  fome  judge  or  officer  of  the  court,  to 
evince  the  truth  of  certain  fafts,  upon  which  the  motion  is 
grounded  :  though  no  fuch  affidavit  is  neceflary  for  payment 
of  money  into  court.  If,  after  the  money  paid  in,  the 
plaintiff  proceeds  in  his  fuit,  it  is  at  his  own  peril :  for,  if  he 
does  not  prove  more  due  than  is  fo  paid  into  court,  he  fhali 
be  nonfuited  and  pay  the  defendant  cofts ;  but  he  fhall  ftill 
feave  the  money  fo  paid  in,  for  that  the  defendant  has  acknow- 
leged  to  be  his  due  (5).  In  the  French  law  the  rule  of  practice 
is  grounded  upon  principles  fomewhat  fimilar  to  this  ;  for 
there,  if  a  perfon  be  fued  for  more  than  he  owes,  yet  lie  lofes 
his  caufeif  he  doth  not  tender  fomuch  as  he  really  does  owe^. 
To  this  head  may  alfo  be  referred  the'  pra<n:ice  of  what  13 
called  zfei'ojf:  whereby  the  defendant  acknowleges  the  juf- 
tice  of  the  plaintiff's  demand  on  the  one  hand  ;  but  on  the 
other  fets  up  a  demand  of  his  own,  to  counterbalance  that 
of  the  plaintiff,  either  in  the  v/hole  or  in  part :  as,  if  the 
plaintiff  fues  for  ten  pounds  due  on  a  note  of  hand,  the  de- 

w  Sp.  L.  b.  6.  c.  4. 


(5)  Where  goods  have  been  taken  under  a  miilake  without  any 
lofs  to  the  owner,  the  court  upon  motion  will  flay  the  proceedings 
in  an  action  of  trefpafs,  upon  the  defendant's  undertaking  to  re* 
ilore  them,  or  to  pay  their  full  value,  with  the  colls  of  the  action. 
7  T.  R.  S3' 

Lord  Mansfield  has  declared,  «« that  where  a  fadlor,  dealing  for  a 
*«  principal,  but  conceahng  that  principal,  delivers  goods  in  his  own 
<^  name,  the  perfon  contra6ling  with  him  has  a  right  to  confider 
*«  him  to  all  intents  and  purpofes  as  the  principal ;  and  though  the 
*«  real  principal  may  appear  and  bring  an  action  upon  that  contraft 
«  againll  the  purchafer  of  the  goods,  yet  that  purchafer  may  fet 
*«  off  any  claim  he  may  have  againil  the  fa^lor  in  anfwer  to  the 
<<  demand  of  the  principal.     This  has  been  long  fettled." 

This  has  fmce  been  confirmed  as  law  by  lord  Kenyon  and  the 
court  of  king's  bench.  7  T.  R.  359.  And  lord  Kenyon  has  alfo 
held,  that  a  demand  upon  one  partner  may  be  fet  off  in  an  adlion 
by  a  number  of  partners,  if  that  one  partner  was  the  only  oflenfible 
perfon  engaged  in  the  bufmefs,  and  appeared  to  the  World  a^  fqle^y 
intcrelled  therein.     7'r.  ii.  361, 

fendant 
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icnclant  may  fet  off  nine  pounds  due  to  himfslf  for  merchan- 
dize fold  to  the  plamtiiT,  and,  in  cafe  he  pkads  fuch  fet-off, 
mud  pay  the  remaining  balance  into  court.  This  aiifwers 
very  nearly  to  taz  cG7upe}iffitioy  or  JloppagSy  of  the  civil  law -^,  r  ^o^.  1 
^nd  depends  on  the  ftatutes  2  Geo.  II.  c.  22.  and  8  Geo.  IL 
c.  24.  which  enaft,  that,  where  there  are  mutual  debts  be- 
tween the  pLiintifFand  defendant,  one  debt  may  be  fet  againfi: 
the  other,  and  either  pleaded  in  bar,  or  given  in  evidence 
upon  the  general  iiTue  at  the  trials  whlcli  fliall  operate  as 
payment,  and  extinguiOi  fo  much  of  the  plaintiiFs  de- 
mand (6). 

Pleas,  that  totally  deny  the  caufe  of  complaint,  are  either 
tlie^^;;^r^/  iffue,  or  -^Jpaclal  plea,  in  bar. 

I.  Y}^-^ general  ifPue,  or  general  plea,  is  what  traverfes, 
thwarts,  and  denies  at  once  the  whole  declaration;  without 
offering  any  fpecial  matter  whereby  to  evade  it.  As  in  tref- 
pafs  either  vi  et  armis^  or  on  the  cafe,  ?io?i  culpalilis^  not 
guilty  y;  in  debt  upon  contraft,  nihil  debet ^  he  owes  nothing; 
in  debt  on  bond,  non  ejl  fatlum^  ic  is  not  his  deed;  on  an 
^fumpftt,  non  affumpfit,  he  made  no  fuch  promife.  Or  in  real 
aftions,  mil  tort,  no  wrong  done;  nid  cllffe'ifin,  no  dliTeifin  ; 
and  m  a  writ  of  right,  the  mife  or  iffue  is,  that  the  tenant 

""  ^/-  i6.  2,  T,  Y  Append.  N^  If.   |  4. 


(6)  The  debts  betv^een  the  plaintiff  and  defendant  muft  be 
mutual,  but  may  be  of  different  natures  ;  if  the  defendant  does 
not  fpecially  plead  his  debi  as  a  fet^off,  he  muft  dehver  a  notice  of 
fet.off  together  with  the  plea  of  the  general  iffue.  But  where 
either  debt  arifes  upon  tbe  penalty  in  any  bond  or  fpecialtyj  the 
debt  fet-off  muft  be  pleaded.  8  Geo.  IL  c,  24.  A  notice  of 
fet  off  ought  to  be  expreffed  with  almoll  as  tnuch  certainty  as  a 
declaration ;  and  the  delivery  of  it  muil  be  proved  at  the  trial  of 
the  caufe.  i  Cromp,  Pro  157.  But  in  actions  by  or  againll  the  af- 
fignees  of  a  bankrupt,  the  furii  juilly  due  may  be  recovered  under 
the  5  Geo.  II,  r.  30.  v/ithout  either  pleading,  or  giving  potice  of 
a  fet-off.  I  2".  jR.  1 15.  A  defendant  naay  fet  off  a  debt  due  to  hiiii; 
as  furviving  partner^  againfc  a  debt  due  from  hm;^  in  his  own  right- 

has 
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has  more  right  to  hold  than  the  demandant  has  to  demand.  ; 

Thefe  pleas  are   called   the  general   iflue,  becaufe,  by  im-  ' 

porting  an  abfolute  and  general  denial  of  what  is  alleged  \ 

in  the    declaration,    they  amount  at  once  to  an  ifTue ;  by  i 

which  we  mean  a  fa£l  affirmed  on  one  fide  and  denied  on  1 

the  other.  ^  I 

Formerly  the  general  iiTae  was  feldom  pleaded,  except  ; 
when  the  party  meant  wholly  to  deny  the  charge  alleged  ' 
againft  him.  But  when  he  meant  to  diflinguifh  away  or  pal-  j 
Hate  the  charge,  it  was  always  ufual  to  fet  forth  the  particular  i 
fa£ls  in  what  is  called  zjpecialflca;  which  was  originally  in-  ; 
tended  to  apprize  the  court  and  the  adverfe  party  of  the  na-  ! 
ture  and  circumftances  of  the  defence,  and  to  keep  the  law  ! 
and  the  faft  diftinft.  And  it  is  an  invariable  rule,  that  every 
defence  which  cannot  be  thus  fpetially  pleaded,  may  be  given  , 
in  evidence,  upon  the  general  iflue  at  the  trial.  But,  the  lei-  \ 
^06  1  ^^^^  ^^  fpeclal  pleading  having  been  frequently  perverted  to  : 
the  purpofes  of  chicane  and  delay,  the  courts  have  of  late  in  i 
fome  inltances,  and  the  legiflature  in  many  more,  permitted  | 
the  general  iffue  to  be  pleaded,  which  leaves  every  thing  open,  j 
the  faft,  the  law,  and  the  equity  of  the  cafe;  and  have  al-  ' 
lowed  fpecial  matter  to  be  given  in  evidence  at  the  trial.  ' 
And,  though  it  fliould  feem  asif  muchconfufion  and  uncer-  ! 
tainty  would  follow  from  fo  great  a  relaxation  of  the  ftri£l-  ' 
nefs  antiently  obferved,  yet  experience  has  (hewn  it  to  be  ; 
otherwife ;  efpecially  with  the  aid  of  a  new  trial,  in  cafe  either  \ 
party  be  unfairly  furprifed  by  the  other.  1 

2.  Special   pleas,  in  bar  of  the  plaintiff's  demand,    are 
very  various,  according  to  the  circumftances  of  the  defend-    \ 
ant's  cafe.     As,  in  real  anions,  a  general  releafe  or  a  fine,     ! 
both  of  which  may  deftroy  and  bar  the  plaintiff's  title.    Or,, 
in  perfonal  actions,  an  accord,  arbitration,  conditions  per- 
formed, nonage  of  the  defendant,  or  fome  other  faft  which     ] 
precludes   the  plaintiff  from  his  action  ^.     A  jujlification  is     ; 
ikewife  a  fpecial  plea  in  bar ;  as  in  aftions  of  affault  and 

1 
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battery,  fin  ajfaidt  demefne^  that  it  was  the  plaintiff's  own 
orighial  aflault ;  in  trefpafs,  that  the  defendant  did  the  thing 
complained  of  in  right  of  fome  office  which  warranted  him 
fo  to  do;  or,  in  an  a£lion  of  flander,  that  the  plaintiff  is 
really  as  bad  a  man  as  the  defendant  faid  he  was. 

Also  a  man  may  plead  the  flatutes  of  limitation  ^  In  bar; 
"br  the  time   limited   by  certain  a£ls  of  parliament,  beyond 
which  no  plaintiff  can  lay  his  caufe  of  action.    Tlis,  by  the 
ftatute  of  32.  Hen.  VIII.  c.  2^.  in  a  writ  of  right,  is  Jxty 
years :  in  affifes,writs^of  entry,  or  other  poffeffory  adions  real, 
of  the  feifm  of  one's  anceftors,  in  lands^^  and  either  of  their 
feifin,  or  one's  own,  in  rents,  fuits,  and  fervices,^^  years: 
and  in  adlioijs  real  for  lands  grounded  upon  one's  own  feifiii 
or  poffeffion,   fuch  poffeffion  mufl:  have  been  within  thirty 
years.      By  ftatute  1  Mar.  ft.  2.  c.  5.  this  limitation  does  not 
extend  to  any  fuit  for  advov/fons,  upon  reafons  given  in  a 
former  chapter  ^     But  by  the  ftatute  21  Jac.I.  c.  2,  a  ttme 
of  limitation  was  extended  to  the  cafe  of  the  king  5  V7z.   [  307  J 
JJxty  years  precedent  to  19  Feb.  1623  ^;  but,  this  becoming 
ineffectual  by  efflux  of  time,  the  fame  date  of  limitation  was 
fixed  by  ftatute  9  Geo.  III.  c.  16.  to  commence  and  be 
reckoned  backwards,  from  the  time  of  bringing  any  fuit  or 
other  procefs,  to  recover  the  thing  in  queftion ;  fo  that  a 
poffeffion  ioxfipcty  years  is  now  a  bar  even  againft  the  prero-  ^ 

gative,  in  derogation  of  the  antient  maxim,  *<  nullum  tempus 
<^  occiirrlt  regi''  By  another  ftatute,  21  Jac.  I.  c.  16.  twenty 
years  is  the  time  of  limitation  in  any  writ  of  formedon:  and, 
by  a  confequence,  twenty  years  is  alfo  the  limitation  in  every 
adion  of  eje<ftment ;  for  no  ^jedment  can  be  brought,  un- 
lefs  where  the  leffor  of  the  plaintiff  is  entitled  to  enter  on 
the  lands  ^,  and  by  the  ftatute  2 1  Jac.  I.  c.  26.  no  entry  can  be 
made  by  any  man,  unlefs  within  twenty  years  after  his  right 
Oiall  accrue,  Aifo  all  anions  of  trefpafs,  (quare  claufimfregit^ 

^  Seepag,  i88,  T96,  c  3  jnff,  189, 

^^^'  ^50-  ^  See  pag.206. 
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or  otherv/ife,)  detinue,  trover,  replevin,  account,  and  cafe  (7 
(except  upon  accounts  between  merchants  (8),  debt  on  fimp] 
contrail,  or  for  arrears  of  rent,  are  limited  by  the  ftatute  la 
mentioned  tojix  years  after  the  caufe  of  aftion  commencec 
and  anions  of  aflault,  menace,  battery^  mayhem,  and  in 
prifonment,  mud  be  brought  within^^^^^r  years,  and  aflior 
for  v/ords  within  t%uo  years,  after  the  injury  committed  (9 
And  by  the  ftatute  31  Eliz.  c.  5.  all  fuits,  indidriients,  an 
informations,  upon  any  penal  ftatutes,  where  any  forfeiture 
to  the  crown  alone,  (hall  be  fued  within  two  years  j  and  whei 

(7)  Under  the  head  of  anions  lipon  the  cafe  are  included  a8:ioi 
for  libels,  criminal  converfation,  fedudlion,  and  adionS  for  word 
which  are  not  adlionable  without  a  fpecial  damage. 

(8)  This  exception  does  not  extend  to  a  tradelman^s  accou! 
with  his  cuftomer,  where  the  items  are  all  on  one  fide,  for  the 
the  ftatute  will  bar  thofe  beyond  fix  years ;  but  where  there  isj 
mutual  unfettled  account,  it  is  held  that  a  new  item  in  the  accoui 
within  fix  years  is  an  acknowledgment  of  the  v/hoie,  and  takes  tl: 
whole  account  out  of  the  ftatute.     6  T,  R.  iSg. 

(9)  The  ftatute  makes  an  exception  for  all  perfoiis  who  ftiall  I 
under  age,  fe^ne  coverts , .  non  compos  me?itisy  in  prifon,  or  abroa( 
when  the  caufe  of  a6lion  accrues;  and,  the  limitations  of  the  ftatut 
ihall  only  commence  from  the  time  when  their  refpedlive  imped 
irlents  or  difabiHties  are  removed;  fee.  7.  But  if  one  only  of 
number  of  partners  lives  abroad,  they  muft  bring  their  adlio 
with  fix  years  after  the  caufe  of  it  accrued.  ^T.  R,  516^  An 
where  a  party  has  been  guihy  of  any  fraud  in  his  dealings  or  a< 
counts,  the  courts  oi  law  and  equity  have  determined  that  he  ftia 
only  protect  liimfelf  by  the  ftatute  of  limitations  from  the  time  h; 
fraud  is  difcovered.   3  P.  JV?ns,  143.    Dong.  630* 

Any  acknowledgment  of  the  exiftence  of  the  debt,  howevc 
flight,  will  take  it  out  of  the  ftatute,  and  the  limitation  will  then  ru 
from  that  time ;  and  where  an  expreflion  is  ambiguous,  it  fliall  b 
left  to  the  confideration  of  the  jury,  whether  it  amounts  or  not  t 
fuch  acknowledgment.  zT.  R,  y6o.  Where  there  are  two  or  mor 
drawers  of  a  joint  and  feveral  promiflbry  note,  the  acknowledgmen 
of  one  may  be  given  in  evidence  in  a  feparate  a6lion  againft  anothei 
Mid  will  dtfeat  the  effect  of  the  ftatute.  Doug.  629. 

til 
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the  forfeiture  is  to  a  fubjeft,  or  to  the  crown  and  a  fubjeft, 
within   o^?e  year  after    the   offence  committed  (lo),    unlefs 
where  any  other  time  is   fpecially  limited  by  the  ftatute. 
Laftly,  by  ftatute  lo  W.  III.  c.  14.   no  writ  01  error,  fci re 
facias,  or  other  fuit,  (hall  be  brought  to  reverfe  any  judgment, 
fine,  or  recovery,  for  error,  unlefs  it  be  profecuted  within 
iiiKtity  years  ( 1 1).  The  ufe  of  thefe  ftatutes  of  limitation  is  to 
preferve  the  peace  of  the  kingdom,  and  to  prevent  thofe  in- 
numerable perjuries  which  might  enfue,  if  a  man  wrerc  allowed 
to  bring  an  aftion  for  any  injury  committed  at  any  diftance  of  [  308  ] 
time.   Upon  both  thefe  accounts  the  law  therefore  holds,  that 
*^  intereji  reipublkae  tit  Jit  finis  litium  t"  and  upon  the   fame 
principle  the  Athenian  laws  in  general  prohibited  all  a£tions, 
where  the  injury  was  committed /w  years  before  the  com- 
plaint was  made^     If  therefore  In  any  fuit,  the  injury  or 
caufe  of  a£tioH  happened  earlier  than  the  period  exprefsly 
limited  by  law,  the  defendant  may  plead  the  ftatutes  of  limi- 
tations  in  bar:  as  upon  an  ajfumpftt,  orpromife  to  pay  money 
to  the  plaintiff,  the  defendant  may  plead  fwn  affumpf.t  infra 
fexannos;  he  made  no  fuch  promife  within  fix  years;  which 
is  an  effedlual  bar  to  the  complaint. 

An  efioppelis  likewife  a  fpecial  plea  in  bar;  which  hap- 
pens where  a  man  hath  done  fome  aft,  or  executed  fome 
deed,  which  eftops  or  precludes  him  from  averring  any  thing 

®   Pott.  Ant.  b.  I.   c.  21. 

{ ro)  Where  the  forfeiture  is  to  the  crown  and  a  fubjed,  a  com- 
mon informer  muft  fue  within  one  year,  and  the  crown  mayprofe- 
:ute  for  the  whole  penalty  at  any  time  within  two  years  after  that 
^ear  ended, 

(11)  No  flatute  has  fixed  any  limitation  to  a  bondor  fpecialty;- 
)ut  where  no  interefl  has  been  paid  upon  a  bond,  and  no  demand 
)roved  thereon  for  twenty  years,  the  judges  recommend  it  to  the 
ury  to  prefume  that  it  is-difcharged,  and  to  find  a  verdid  for  the 
iefendant.  2T.  R.  270.  Lord  Ellenborough  has  declared,  that 
fter  a  lapfe  of  twenty  years,  a  bond  will  be  prefumed  to  be  fatis- 
led;  hvx  there  muft  either  be  a  lapfe  of  twenty  years,  or  a  lefs 
ime,  coupled  with  fome  circumftance  to  ftrengthen  the  prefump- 
ion.      Camp.  N.  P.  29. 

Vol.  III.  A  a  to 
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to  the  contrary.  As  if  tenant  for  years  (who  hath  no  freehold^ 
levies  a  fine  to  another  perfon.  Though  this  is  void  as  to 
ftrangers,  yet  it  fliall  work  as  an  eftoppel  to  the  cognizor; 
for  if  he  afterwards  brings  an  aftion  to  recover  thefe  lands 
and  his  fine  is  pleaded  againft  him,  he  (hall  thereby  be  eftop- 
ped  from  faying,  that  he  had  no  freehold  at  the  time,  anc 
therefore  was  incapable  of  levying  It^  * 

The  conditions  and  qualities  of  a  plea  (which,  as  wcl 
the  do£l:rine  of  eftoppels,  will  alfo  hold  equally,  mutati 
mutandis y  with  regard  to  other  parts  of  pleading)  are,  i .  Tha 
it  be  fingle  and  contahiing  only  one  matter;  for  duplicit 
begets  confufion.  But  by  ftatute  4  &  5  Ann.  c.  16.  a  ma: 
with  leave  of  the  court  may  plead  two  or  more  di(lin£l  mat 
ters  or  fingle  pleas  •,  as,  in  an  a£tion  of  aflault  and  batterj 
thefe  three,  not  guilty,/^//  ajfault  demefne^  and  the  ftatute  c 
limitations.  2.  Thatk  be  direft  and  pofitive,  and  not  argu 
mentative.  3.  That  it  have  convenient  certainty  of  tim( 
place,  and  perfons.  4.  That  it  anfwer  the  plaintiiF's  alle 
gations  in  every  material  point.  5.  That  it  be  fo  pleaded  \ 
to  be  capable  of  trial  ( 1  ^). 

r  "500  1  Special,  pleas  are  ufually  in  the  affirmative,  fometim< 
in  the  negative ;  but  they  always  advance  fome  new  fa6l  n< 
mentioned  in  the  declaration  ;  and  then  they  muft  be  averrc 
to  be  true  in  the  common  form  : — "  and  this  he  is  ready  1 
«^  verify." — This  is  not  neceflary  in  pleas  of  the  gener 
iflue ;  thofe  always  containing  a  total  deni;il  of  the  fa£ 
before  advanced  by  th«  other  party,  and  therefore  puttir 
him  upon  the  proof  of  them.  { 

It  Is  a  rule  In  pleading,  that  no  man  be  allowed  to  pie: 
fpecially  fuch  a  plea  as  amounts  only  to  the  general  iflue, 
a  total  denial  of  the  charge  \  but  in  fuch  cafe   he  fhall  1 
driven  to  plead  the  general  iflue  in  terms,  whereby  the  whc 
queftion  is  referred  to  a  jury.     But  if  the  defendant,  in  ; 


(12)  But  this  ftatute,  which  permits  more  pleas  than  one,  do 
Dct  exti!nd  to  penal  adlions.     4  2".  i^.  701.  i 

affi 
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aflife  or  a£lion  of  trefpafs,  be  defirous  to  refer  the  validity  of 
his  title  to  the  court  rather  than  the  jury,  he  may  flate  his 
title  fpecially,  and  at  the  fame  time  give  c^ourto  the  plaintifF*, 
or  fuppofe  him  to  have  an  appearance  or  colour  of  title,  badl 
indeed  in  point  of  law,  but  of  which  the  jury  are  not  com- 
petent judges.  As  if  his  own  true  title  be,  that  he  claims 
by  feotTment  with  livery  from  A,  by  force  of  which  he  en-» 
iered  on  the  lands  in  queftion,  he  cannot  plead  this  by  itfelf, 
as  it  amounts  to  no  more  than  the  general  iflue,  mil  tort ^  mil 
dijfe'ijlny  in  aflife,  or  not  guilty  in  an  action  of  trefpafs.  But 
he  may  allege  this  fpecially,  provided  he  goes  farther  and 
fays,  that  the  plaintiff  claiming  by  colour  of  a  prior  deed  o£ 
feoffment,  without  livery,  entered;  upon  whom  he  entered; 
and  may  then  refer  himfelf  to  the  judgment  of  the  court 
which  of  thefe  two  titles  is  the  befl  in  point  of  law  ^. 

When  the  plea  of  the  defendant  is  thus  put  In,  if  it  does 
not  amount  to  an  ifTue  or  total  contradidion  of  the  declara- 
tion but  only  evades  it,  the  plaintiff  may  plead  again,  and 
reply  to  the  defendant's  plea :  either  traverfmg  it ;  that  is, 
totally  denying  it ;  as,  if  on  an  aflion  of  debt  upon  bond  the 
defendant  plead syj/^^//  ad  dietUy  that  he  paid  the  money  when 
due,  here  the  plaintiff  in  his  replication  may  totally  traverfe  [  310  1 
this  plea,  by  denying  that  the  defendant  paid  it :  or,  he  may 
allege  new  matter  in  contradidion  to  the  defendant's  plea; 
as  when  the  defendant  pleads  no  award  made^  the  plaintiff 
may  reply,  and  fet   forth   an  aftual  award,  and  aflign  a 
breach  ^:  or  the  replication  may  confefs  and  avoid  the  plea,  by 
fome  new  matter  or  diftindion,  confident  with  the  plaintiff's 
former  declaration  j  as,  in  an  aftion  for  trefpaffmg  upon  land 
whereof  the  plaintiff  is  feifed,  if  the  defendant  fliews  a  title  " 
to  t^ie  land  by  defcent,  and  that  therefore  he  had  a  right  to 
enter,  and  gives  colour  to  the  plaintiff,  the  plaintiff  may  either 
traverfe  and  totally  deny  the  fad  of  the  defcent ;  or  he  may 
confefs  and  avoid   it,  by  replying,  that  true  it  is  that  fuch  ' 

defcent  happened,  but  that  fince  the  defcent  the  defendant 
iimfelf  d^mifed  the  lands  to  the  plaintiff  for  term  of  life. 

*  Dr.  &  Stud.  2.  c.  53.  i  Append.  K?jn,  §  $, 
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To  the  replication  the  defendant  may  rejoin^  6t  put  in  ai 
anfwcr  called  a  rejoinder.  The  plaintiff  may  anfwer  the  re 
joinder  by  '\  fur -rejoinder ;  upon  which  the  defendant  ma 
rehut ;  and  the  plaintiff  anfwer  him  by  2l  fur -rebutter.  Whicl 
pleaSj  replications,  rejoinders^  fur-rejoinders,  rebutters,  an^ 
fur-rebutters  anfwer  to  the  exception  replication  dupHcatioy  tri 
plicatioy  and  qiiadriiplicatio  of  the  Roman  laws  ^.  , 

The  whole  of  this  procefs  is  denominated  the  pleading 
Jn  the  feveral  (lages  of  which  it  mufl  be  carefully  obfervec 
not  to  depart  or  vary  from  the  title  or  defence,  which  th 
party  has  once  infiited  on.  For  this,  (which  is  called  a  dt 
partiire  in  pleading)  might  occafion  endlefs  altercatior 
Therefore  the  replication  niuft  fupport  the  declaration,  an' 
the  rejoinder  mull  fupport  the  plea,  without  departing  oi 
of  it.  As  in  the  cafe  of  pleading  no  award  made,  in  confe 
quence  of  a  bond  of  arbitration,  to  which  the  plaintiff  replie; 
fetting  forth  an  a£lual  award*,  now  the  defendant  cannot  n 
join  that  he  hath  performed  this  award,  for  fuch  rejoindc 
would  be  an  entire  departure  from  his  original  plea,  whic 
alleged  that  no  fuch  award  was  made :  therefore  he  has  no^ 
C  3 II  ]  no  other  choice,  but  to  traverfe  the  faft  of  the  replication,  c 
■  elfe  to  demur  upon  the  law  of  it. 

Yet  in  many  actions  the  plaintiff,  who  has  alleged  in  h 
*  declaration  a  general  wrong,  may  in  his  replication,  after  a 
evafive  plea  by  the  defendant,  reduce  that  general  wrong  t 
a  more  particular  certainty,  by  affigning  the  injury  afrel 
with  all  it's  fpecific  circumftances  in  fuch  manner  as  clear! 
to  afcertain  and  identify  it,  confidently  with  his  gcner; 
complaint;  which  is  called  a  7te%v  or  novel  alignment.  As, 
the  plaintiff  in  trefpafs  declares  on  a  breach  of  his  clofe  in  E 
and  the  defendant  pleads  that  the  place  where  the  injury 
faid  to  have  happened  is  a  certain  clofe  of  pafture  in  I 
which  defcended  to  him  from  B  his  father,  and  fo  is  his  ow 
freehold  •,  the  plaintiff  may  reply  and  affign  another  cloi 

^  Injl.  4.  14.     Brad,  /.  5.  k,  5,  c.  i.  : 
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in  D,  fpeclfylng  the  abuttals  and  boundaries,  as  the  real 
place  of  the  injury '. 

Ir  hath  previoully  been  obferved  "  ihzt dupUdtym  pleading 
muft  be  avoided.     Every  plea  muft  be  fimpie,  entire,  con- 
ncded,  and  confined  to  one  Cngle  point:  it  muft  never  be 
entangled  with  a  variety  of  dillina  independent  anfwers  to 
the  fame  matter;  which  muft  require  as    many  different 
replies,  and  introduce  a  multitude  of  iffues  upon  one  and  the 
ilime  difpute.     For  this  would  often  embarrafs  the  jury,  and 
fometimes  the  court  itfelf,  and  at  all  events  would  greatly 
enhance  the  expenfe  of  the  parties.     Yet  it  frequently  is 
expedient  to  plead  in  fuch  a  manner  as  to  avoid  any  implied 
admiffion  of  a  faa,  which  cannot  with  propriety  or  f^fety  be 
pofitively  affirmed  or  denied.  And  this  may  be  done  by  wha.t 
IS  called  ^protejlailon;  whereby  the  party  interpofes   an  ob- 
iique  allegation  or  denial  of  fome  faft,  prctefling    (by  the 
%zxyxxii,protef.ando)  that  fuch  a  matter  does  or  does^iot  exift; 
and  at  the  fame  time  avoiding  a  direft  affirmation  or  denial! 
{)u- Edward  Coke  hath  defined'  a  proteftation  (in  tb.»  pithy 
d>alea  of  that  age)  to  be  «  an  exclufion  of  a  conqlufion.'' 
Forthe  ufe  of  it  is,  to  fave  the  party  from  being  concluded  [  3.2  1 
wuh  refpea  to  fome  faa  or  circumaance,  which  cannot  be 
dn-eaiy  affirmed  or  denied  without  falling  into  duplicity  of 
pleadmg;  and  which  yet,  if  he  did  not  thus  enter  his  proteft, 
he  might  be  deemed  to  have  tacitly  waived  or  admitted. 
Ihus,  while   tenure  in  viUenage  fubfifted,  if  a  villein  had 
orought  an  aaion  againft  his  lord,  and  the  lord  was  inclined 
to  try  the  merits  of  the  demand,  and  at  the  fame  time  to 
prev-ent  any  conclufion  againlt  himfelf  that  he  had  waived 
lis  figmory;  he  could  not  in  this  cafe  both  plead  affirma- 
ively  tnat   the  plaintiff  was  his  villein,  and  alfo  take  iffue 
ipon  tne  oemand ;  for  then  his  plea  would  have  been  double, 
IS  the  former  alone  would  have  been  a  good  bar  to  the  aaion  • 
mt  he  mignt  have  alleged  the  villenage  of  the  plaintiff,  by 
vay  of  proteftation,  and  then  have  denied  the  demand.    By 

*■  pag.  30?,  ^ 
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this  means  the  future  vaSalage  of  the  plaintiff  was  faved  to  i 

the  defendant,  in  cafe  the  ilTue  was  found  in  his  (the  defend-  ^ 

ant's)  favour^:  for  the  proteftation  prevented  that  conclu-  ; 

fion,  which  would  otherwife  have  refulted  from  the  reft  of ; 

his  defence,  that  he  had  enfranchifed  the  plaintiff" ;  fince  no  i 

villein  could  maintain  a  civil  aftion  agninfl  his  lord.    So  alfo  ■ 

if  a  defendant,  by  way  of  inducement  to  the  point  of  hls| 

defence,  alleges  (among  other  matters)  a  particular  mode  ot 

leifin  or  tenure,  which  the  plaintiff  is  unwilling  to  admit,^ 

and  yet  defires  to  take  iiTue  on  the  principal  point  of  the  de-| 

fence,,  he  muft  deny  the  feifm  or  tenure  by  way  of  protefta-1 

tion,  and  then  traverfe  the  defcnfive  matter.     So  laftly,  i^ 

an  award  be  fet  forth  by  the  plaintiff;  and  he  can  affign  i 

breach  in  one  part  of  it,  fviz.  the  non-payment  of  a  fum  of| 

money,)  and  yet  is  afraid  to  admit  the  performance  of  the! 

reft  of  the  award,  cr  to  aver  in  general  a  non-performance  of 

any  part  of  it,  left  fomething  fhould  appear  to  have  beeit 

performed;  he  may  fave  to  himfelf  any  advantage  he  might 

hereafter  make  of  the  general  non-performance,  by  alleging 

that  by  proteftation-,  and  plead  only  the  non-payment  of  the 

money  ^  ,,i 

I-  .  T  In  any  ftage  of  the  pleadings,  when  either  fide  advances 
or  affirms  any  new  matter,  he  ufually  (as  was  faid)  avers  it 
to  be  true  •,  "  and  this  he  is  ready  to  verify."  On  the  othti 
hand,  when  either  fide  traverfes  or  denies  the  fafts  pleaded  by 
his  antagonift,  he  ufually  tenders  an  ifTue,  as  it  is  called ;  the 
language  of  which  is  different  according  to  the  party  by  whom 
the  ifTue  is  tendered-,  for  if  the  traverfe  or  denial  comes  from 
the  defendant,  the  iflue  is  tendered  in  this  manner,  "  and  oi 
«  this  he  puts  himfelf  upon  the  country,"  thereby  fubmittino 
himfelf  to  the  judgment  of  his  peers  p  :  but  if  the  traverfe  lie^ 
upon  the  plaintiff,  he  tenders  the  ifTue,  or  prays  the  judgmen; 
of  the  peers  againft  the  defendant  in  another  form;  thus, 
«<  and  this  he  prays  may  be  inquired  of  by  the  country.''     i 

*  Co,  Litt.  126.  2  Appendix  N    HI.  §  6. 

fi  See  bsok  IL  cb.  6.  pa^.  94.  ^  ^*^'^-  ^"^  ^^'  ^  4-  " 
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But  if  either  fide  (as,  for  inftance,  the  defendant)  pleads 
a  fpecial  negative  plea  ;  not  traverfing  or  denying  any  thing 
that  was  before  alleged,  but  difclofing  fome  new  negative 
matter;  as,  where  the  fuit  is  on  a  bond,  conditioned  to  per- 
form an  award,  and  the  defendant  pleads,  negatively,  that 
no  award  was  made,  he  tenders  no  iffue  upon  this  plea ;  be- 
caufe  it  does  not  yet  appear  whether  the  fa£t  will  be  difputed, 
the  plaintifF  not  having  yet  afferted  the  cxiftence  of  any 
award;  but  when  the  plaintifF  replies,  and  fets  forth  an 
a£lual  fpecific  award,  if  then  the  defendant  traverfes  the  re- 
plication, and  denies  the  making  of  any  fuch  award,  he  then, 
and  not  before,  tenders  an  iffue  to  the  plaintifF.  For  when  in 
the  courfe  of  pleading  they  come  to  a  point  which  is  affirmed 
on  one  fide,  and  denied  on  the  other,  they  are  then  faid  to 
be  at  iiTue;  all  their  djpbates  being  at  laft  contra£ted  into  a 
fingle  point,  which  muft  now  be  determined  either  in  favour 
pf  the  plaintifF  or  of  the  deferviant. 


A  a  4 


314  Private  Book  HI, 


CHAPTER  THE   T\V  ENT  Y-FIRST. 


OF  ISSUE  AND  DEMURRER. 


TSStJE,  exiiusy  being  the  end  of  all  the  pleadings,  is  the 
-^  fourth  part  or  flage  of  an  a£tion,  and  is  either  upon  mat-* 
ter  of  /aw^  or  matter  oifa^. 

An  iiTue  upon  matter  of  law  is  called  a  demurrer :  and  it 
confei3es  the  fafts  to  be  true,  as  flated  by  the  oppofite  partyj 
but  denies  that,  by  the  law  arifmg  upon  thofe  facSts,  any  in^ 
jury  is  done  to  the  pialntifF,  or  that  the  defendant  has  made 
out  a  legitimate  excufe  -,  according  to  the  party  which  firft 
demurs,  demoratur^  refts  or  abides  upon  the  point  in  quefUon. 
As,  if  the  matter  of  the  plaintiff's  complaint  or  declaration 
be  infufficient  in  law,  as  by  not  affigning  any  fufBcient  trefr 
pafs,  then  the  defendant  demurs  to  the  declaration ;  if,  on 
the  other  hand,  the  defendant's  excufe  or  plea  be  invalid,  as 
if  he  pleads  that  he  committed  the  trefpafs  by  authority  from 
a  ftranger,  without  making  out  the  ftranger's  right ;  here  the 
plaintiff  may  demur  in  law  to  the  plea :  and  fo  on  in  every 
other  part  of  the  proceedings,  where  either  fide  perceives 
any  material  objefition  in  point  of  law,  upon  which  he  may 
reft  his  cafe. 

The  form  of  fuch  demutrer  is  by  averring  the  declaration 
or  plea,   the  replication  or  rejoinder,  to  be  infufficient  in 

c  law 
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law  to  maintain  the  aaiou  or  the  defence;  and  therefore 
praying  judgment  for  want  of  fufficient  matter  alleged  \ 
Sometimes  demurrers  are  merely  for  want  of  {ufficient  form 
m  the  writ  or  declaration.  But  in  cafe  of  exceptions  to  the 
form,  or  manner  of  pleading,  the  party  demurring  mufl  by 
itatute  27  Eliz.  c.  5.  and  4  &  5  Ann.'c.  16.  fet  forth  the 
caufes  of  his  demurrer,  or  wherein  he  apprehends  the  de- 
ficiency to  confift.     And  upon  either  a  general,  or  fuch   a 

'fpeda/  demurrer,  the  oppofite  party  muft  aver  it  to  be  fuffi- 
cient, which  is  called  a  joinder  in  demurrer  ^  and  then  the 
parties  are  at  ilTue  in  point  of  law.  Which  iflue  in  law,  or 
demurrer,  the  Judges  of  the  court  before  which  the  a£tioa 

■  is  brought  muft  determine. 

An  iflue  of  faa  is  where  the  fad  only,  and  not  the  law, 
is  difputed.  And  when  he  that  denies  or  traverfcs  the  hGt 
pleaded  by  his  antagonift  has  tendered  the  ilTue,  thus  ;  <«  and 
"  this  he  prays  may  be  inquired  of  by  the  country;"  or, 
"  and  of  this  he  puts  himfelf  upon  the  country  j"  it  may  Im- 
mediately be  fubjolned  by  the  other  party,  «  and  the  faid 
«  A.  B.  doth  the  like."  Which  done,  tlie  iffuc  is  faid  to  be 
joined,  both  parties  having  agreed  to  reft  the  fate  of  the  caufe 
upon  the  truth  of  the  fad  in  queftion^  And  this  iffue  of 
h£t  muft,  generally  fpeaking,  be  determined,  not  by  the 
judges  of  the  court,  but  by  fome  other  method;  the  princi- 
pal of  which  methods  is  that  by  the  country,  per  pats^  (in 
Latin,  perpatriam,)  that  is,  by  jury.  VvHiich  eftablifiim^ent 
of  different  tribunals  for  determining  thefe  diiFerent  iflues 
is  in  fome  meafure  agreeable  to  the  courfe  of  juftice  in  the 
Roman  republic,  where  the  judices  or dinarii  determined  only 
queftions  of  fad,  but  queftions  of  law  were  referred  to  the 
decifions  of  the  centumviri  ^. 

But  here  it  will  be  proper  to  obferve,  that  dyrlng  the 
whole  of  thefe  proceedings,  from  the  time  of  the  defendant's 
appearance  in  obedience  to  the  king's  writ,  it  Is  neceffary 

•  Append,  ]S^  III.  §  6.  c  Append.  N^  IT.  §  4. 

^  ^^'■^-  ^  Cic.  de  Orator.  /.  i,  c.  j8, 
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riiat  both  the  parties  be  kept  or  continued  in  court  from  day  to  ; 
day,  till  the  final  determination  of  the  fuit.  For  the  court  i 
can  determine  nothing,  nnlefs  in  the  prefence  of  both  the  \ 
parties,  in  perfon  or  by  their  attorneys,  or  upon  default  of  , 
one  of  them,  after  his  original  appearance  and  a  time  pre-  j 
iixed  for  his  appearance  in  court  again.  Therefore  in  the  ; 
courfe  of  pleading,  if  either  party  negleils  to  put  in  his  de-  > 
claratiqn,  plea>  replication,  rejoinder,  and  the  like,  within 
the  times  allotted  by  the  Handing  rules  of  the  court,  the  \ 
plaintiff,  if  the  omiffion  be  his,  is  faid  to  be  nonjuity  or  not  i 
to  follow  and  purfue  his  complaint,  and  fliall  lofc  the  benefit  \ 
of  his  writ :  or,  if  the  negligence  be  on  the  fide  of  the  de-  ; 
fendant,  judgment  may  be  had  againft  him,  for  fuch  his  ; 
default.  And,  after  ifTue  or  demurrer  joined,  as  well  as  in  : 
fome  of  the  previous  ftages  of  proceeding,  a  day  is  continually  ' 
given  and  entered  upon  the  record,  for  the  parties  to  appear  \ 
on  from  time  to  time,  as  the  exigence  of  the  cafe  may  re-  \ 
quire.  The  giving  of  this  day  is  called  the  continuance^  \ 
becaufe  thereby  the  proceedings  are  continued  without  in^.  • 
terruption  from  one  adjournment  to  another.  If  thefe  con-  : 
tinuances  are  omitted,  the  caufe  is  thereby  difcontinued,  and  ^ 
the  defendant  is  difcharged^//,?  dle^  without  a  day,  for  this  i 
turn :  for  by  his  appearance  in  court  he  has  obeyed  the  com-  j 
mand  of  the  king's  writ ;  and,  unlefs  he  be  adjourned  oyer  | 
to  a  day  certain,  be  Is  no  longer  bound  to  attend  upon  that  ^ 
fummons  ;  but  he  muft  be  warned  afrefii,  and  the  whole  : 
muft  begin  de  novo. 

Now  It  may  fometimes  happen,  that  after  the  defendant  j 

^as  pleaded,  nay,  even  after  iffue  or  demurrer  joined,  there  \ 

may  have  arifen  fome  new  matter,  which  it  is  proper  for  the  ; 

defendant  to  plead ;  as,  that  the  plaintiff,  being  a  feme-fole,  ; 

is  fince  married,  or  that  flie  has  given  the  defendant  a  re-  i 
leafe,  and  the  like :  here,  if  the  defendant  takes  advantage 

of  this  new  matter,  as  early  as  he  poflibly  can,  viz.  at  the  \ 
day  given  for  his  next  appearance,  he  is  permitted  to  plead  it 

in  what  is  called  a  plea  puis  darrein  continuance^  or  fince  the  j 

laft   adjournment.     For  k  would  be  unjull  to  exclude  hlna  I 

8  from 
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from  the  benefit  of  tli'is  new  defence,  whicK  it  was  not  in  his 
posv-cr  to  make  when  he  pleaded  the  former.  But  it  is  daii- 
gerous  to  rely  on  fuch  a  plea,  without  due  confuleration  ;  for 
it  confcffes  the  matter  v/hich  was  before  in  difpute  between 
the  parties  ^  And  it  is  not  allowed  to  be  put  in,  if  any  con- 
tinuance has  intervened  between  the  arifing  of  this  freOi 
matter  and  the  pleading  of  it :  for  then  the  defendant  is  guilty 
of  ncgleft,  or  laches,  and  is  fuppofed  to  rely  on  the  merits  of 
his  former  plea.  Alfo  it  is  not  allowed  after  a  demurrer  is 
determined,  or  verdift  given  ;  becaufe  then  relief  may  be 
had  in  another  way,  namely,  by  writ  of  xitidita  queuloy  of 
which  hereafter.  And  thefe  pleas  puis  darrein  continuance, 
when  brought  to  a  demurrer  in  law  or  iflue  of  faft,  fhall  be 
determined  in  like  manner  as  other  pleas. 

We  have  faid,  that  demurrers,  or  queftions  concerning  the 

fufciency  of  the  matters  alleged  in  the  pleadings,  are  to  be 

determined  by  the  judges  of  the  court,  upon  folemn  argument 

by  counfel  on  both  fides ;  and  to  that  end  a  demurrer  book 

is  made  up,  containing  all  the  proceedings  at  length,  which 

are  afterwards  entered  on  m-ar^/.-   and  copies  thereof,  called 

paper-books,  are  delivered  to  the  judges  to  perufe.     The  re- 

cord^  is  a  hiHory  of  the  moft  material  proceedings  in  the 

caufe,  entered  on  a  parchment  roll,  and  continued  down  to 

the  prefent  time ;  in  which  muft  be  ftated  the  original  writ 

and  fummons,  all  the  pleadings,  the  declaration,  view  or 

oyer   prayed,  the  imparlances,   plea,   replication,  rejoinder, 

continuances,  and  whatever   farther  proceedings  have  been 

had }  all  entered  verlatim  on  the  roll,  and  alfo  the  ifliie  or 

demurrer,  and  joinder  therein. 

These  were  formerly  all  written,  as  indeed  all  public 
proceedings  were,  in  Norman  or  law  French,  and  even  the 
arguments  of  the  counfel  and  decifions  of  the  court  were  in 
the  fame  barbarous  dialed.  An  evident  and  fliamef  ul  badge, 
it  muft  be  owned,  of  tyranny  and  foreign  fervltudc}  being 
introduced  under  the  aufpices  of  William  the  Norman,  and 
^Cro,EUx.49.  .^  Append.  K»  II.  f  4.  NMIl.  §  6._ 
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his  fons:  whereby  the  Ironical  obfervation  of  the  Roman  fatyrift 
came  tD  be  literally  verified,  that  ^'  Gall'm  catijldkos  docultfa^ 
«^  amda  Bntanncs^:'  This  continued  till  the  reign  of  Edward 
III. ;  who,  having  employed  his  arms   fuccefsfully  in  lub- 
duing  the  croixju  of  France,  thought  itunbefeemlng  the  dignity 
of  the  vidors  to  ufe  any  longer  the  language  of  a  vaiiqulihed 
country.     By  a  (latute  therefore,  palTed  in  the   thirty-fixth 
year  of  his  reign  ^  it  was  ena6led,  that  for  the  future  all 
pleas  fhculd  be  pleaded,  fiiewn,  defended,  anfwered,  debated, 
and  judged  in  the  Englifii  tongue ;  but  be  entered  and  en- 
rolled  in  Latin.     In  like  manner,  as  don  Alonfo  X.  king  of 
Cailile,  ahe  great-grandfather  of  our  Edward  III.)  obliged 
his  fubjefls  to  ufe  tlie  Caililian  tongue  in  all  legal  proceed- 
ings ^  and   as,  in    1286,  the   German  language    was  efta- 
blifiied  in  the  courts  of  the  empire  ^\     A\\6  perhaps  if  our 
legiflature  had  then  direfted  that  the  ^Tits  themfelves,  which 
are  mandates  from  the  king  to  his  fubjeds  to  perform  certain 
ads,  or  to  appear  at  certain  places,  (liould  have  been  framed 
in  the  Englifh  language,  according  to  the  rule  of  our  antient 
law*,  it  had  not  been  very  improper.  But  the  record  or  enroll 
ment  of  thofe  writs  and  the  proceedings  thereon,  which  was 
calculated  for  the  benefit  of  pofterity,  was  more  ferviceable 
{becaufe  more  durable)  in  a  dead  and   immutable  language 
than  in  any  flux  or  living  one.  The  praOifers,  hov/ever,  bein<^ 
ufed  to  tl;.e  Norman  language,  and  therefore  imagining  they 
could  expn:fs  their  thouglits  more  aptly  and  more  conclfely 
in  that  than  in  any  other^  flill  continued  to  take  their  notes 
in  law  French  :  and  of  courfe  when  chofe  notes  came  to  be 
publiflied,   und  r  the   denomination   of  reports,  they  were 
printed  in  that  barbarous  dialed  ;  which,  joined  to  the  addir. 
tional  terrors  of    Gothic  black  letter,  has   occafioned  many 
a  Undent  to  throm^  av/ay  his  Plowden  and  Liitleton,  without 
venturing  to  attack  a  page  of  them.'  And  yet  in  reality,  upon 
a  nearer  acquaintance,  they  would  have  found  nothing  very 
formidable  in  the    language  \  which  differs  in  it's  grammar 


e  'Jiiv.  XV.  III.  k  Mod.  Un.  Hlft.  x;iix.  235. 
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and  orthography  as  much  from  the  modern  French,  as  the 
diaion  of  Chaucer  and  Gower  does  from  that  of  Addjfon 
and  Pope.  Befides,  as  the  EngliOi  and  Norman  languages 
vvcre  concurrently  ufed  by  ouranceaors  for  feveral  centuries 
together,  the  two  idioms  have  naturally  araniilated,  and  mu- 
tually borrowred  from  each  other  :  for  which  reafon  the  gram- 
matical conftrudion  of  each  is  fo  very  much  the  fame",^  that 
I  apprehend  an  Engiifhman  (with  a^  week's  preparation) 
would  underhand  the  laws  of  Normandy,  colleaed  in  their 
grand  coitftumier,  as  well,  if  not  better,  than  a  Frenchman 
bred  within  the  walls  of  Paris. 

The  Latin,    which  fucceeded  the  French  for  the  entry 
and  enrollment  of  pleas,  and  M-Iiich  continued  in  ufe  for  four 
centuries,  anfwers  fo  nearly  to  the  Englifl,  (oftentimes  word 
for  word)  that  it  is  not  at  all  furprizing  it  fliould  generally 
be  imagined  to  be  totally  fabricated  at  home,  with  little  more 
art  or  trouble,  than  by  adding  Roman  terminations  to  Englifh 
words.     Whereas  in  reality  it  is  a  very  univerfal    dialed, 
fpread  throughout  all  Europe  at  the  irruption  of  the  northern 
nations,  and    particularly  accommodated   and   moulded    to 
anfwer  all  the  purpofes  of  the  lawyers  with  a  peculiar  exaa. 
nefs  and  precifion.     Tins  is  principally  owing  to  the  fimpli- 
city,  or  (if  the  reader  pleafes)  the  poveriy  and  baldnefs'  of 
It's  texture,  calculated  to  exprefs  the  ideas' of  mankind  -•uit 
as  they  arife  in    the   human  mind,  wiihout  any  rhetorical 
flounfhes,  or  perplexed  ornaments  of  ftylc:  for  it  maybe 
obferved,  that  thofe  laws  and  ordinances,  of  public  as  well 
as  private  communities,  are  generally  the  moll  eafily  under- 
flood,  where  ftrength  and  perfpicuity,  not  harmony  or  ele- 
gance of  expreffion,  have  been  principally  confulted  in  com- 
pdmg  them.     Thefe  northern  nations,  or  rather  their  leoif- 
lators,  though  they  refolved  to  make  ufe  of  the  I.-.-.tin  tongue 
in  promulging  their  laws,  as  being  more  durable  and  more 
generally  known  to  their  conquered  fubjeas  than  their  own 
Teutonic  dialeas,  yet  (either  througli  choice  or  necefliiy) 
have  frequently  intermixed  therein  fomc  words  of  a  Gothic 
»rigiaa!  ;  which  is,  more  or  lefs,  the  cafe  in  every  country 

of 
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of  Europe,  and  therefore  not  to  be  imputed  as  any  peculiar  | 

blemifli  in  our  Englirn  legal  latinity"^.     The  truth  is,  what  ■ 

is  generally  de-nominated  law-latin  is  in  reality  a  mere  tech-  i 

nical  language,  calculated  for  eternal  duration,  and  eafy  to  ! 

be  apprehended  both  in  prefent  and  future  times  •,  and  on  | 

thofe  accounts  beft  fuited  to  preferve  thofe  memorials  which  j 

are  intended  for  perpetual  rules  of  adion.     The  rude  pyra-^  | 

mids  of  Egypt  have  endured  from  the  earlieft  ages,  while  the  i 

more  modern  and  more  elegant  ftruftures  of  Attica,  Rome^  '• 

and  Palmyra,  have  fu»k  beneath  the  ftroke  of  time-  ^ 

i 

As  tethe  objeftion  of  locking  up  the  law  in  a  llrange  and  ; 

unknown  tongue,  this  is  of  little  weight  with  regard  to  re-  i 

cords,  which  few  have  occafion  to  read  but  fuch  as  do,  or  ■ 
ought  to,  underftand  the  rudiments  of  Latin.     And  befides 

it  may  be  obferved  of  the  law-latin,  as  the  very  ingenious  ; 

fir  John  Davis  "  obferves  of  the  law-french,  «  that  it  is  fo  : 

««  very  eafy  to  be   learned,  that  the  meaneft  wit  that  ever  : 

«  came  to  the  ftudy  of  the  law  doth  come  to  underftand  it  ! 

«  almoft  perfeaiy  in  ten  days  without  a  reader."  j 

j 

It  is  true  indeed  that  the  many  terms  of  art,  with  which  ; 

the  law  abounds,  are  fufficiently  harfh  when  latinized,  (yet  | 

not  more  fo  than  thofe  of  other  fciences,)  and  may,  as  Mr.  , 

Selden  obferves  °,    give  ofFence  «  to  fome  grammarians  of  ; 
««  fqueamifti  ftomachs,  who  would  rather  chufe  to  live  in 

«<  ignorance  of  things  the  moft  ufeful  and  important,  than  | 
«  to  have  their  delicate  ears  wounded  by  the  ufe  of  a  word 

«  unknown  to  Cicero,  Salluft,  or  the  other  writers  of  the  ; 

«  Auguftan  age."     Yet  this  is  no  more  than  muft  unavoid-  , 

ably  happen  when  things  of  modern  ufe,  of  which  the  Ro-  ; 

mans  had  no  idea,   and  confequently  no  phrafes  to  exprefs  i 

m  The  following   fentence,  «'/?«>    fame  flamp,  in  the  laws  of  the  Bur.  ; 

^.  ad  battalia  curtefuacxUrit,\(moT^e     gundians  on  the  comment,  before   the  ^ 

..  goes  out  of  his  own  court  to  fight."     end  of  the  fifth  century.  (Add.  i.  c.  5,  , 

Sfe    may  raife  a  fmile  i«  the  ftudent  as     §  i.)  , 

a   flaming  modern  angliciCn.;  but  he         »  P'f  RjP;  j 

miY  meet  with  it,  among  others  of  the        •  Pref.  «d  Eadmet.  , 

•'                                                                                tkcm,  < 
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them,  come  to  be  delivered  in  the  Latin  tongue.  It  would 
puzzle  the  mod  claffical  fcholar  to  find  an  appellation,  in  his 
pure  latinity,  for  a  conftable,  a  record,  or  a  deed  of  feoffment: 
It  IS  therefore  to  be  Imputed  as  much  to  neceflity,  as  igno- 
rance, that  they  were  ftiled  in  our  forenfic  uialedt  con- 
fabulariusy  recordutUy  Tmd.  feoff  amentum.  Thus  again,  another 
uncouth  word  of  our  antient  laws,  (for  I  defend  not  the  ri- 
diculous barbarifms  fometimcs  introduced  by  the  ignorance 
of  modern  praftifers,)  the  fubftantive  murdrum,  or  the  verb 
murdrare,  however  harfii  and  unclaffical  it  may  fcem,  was 
neceffarily  framed  to  exprefs  a  particular  offence  ;  fmce  no 
other  word  in  beiug,  occidere,  hiterficerey  necare,  or  the  like, 
was  fufficient  to  exprefs  the  intention  of  the  criminal,  or  qm 
animo  the  aft  was  perpetrated  ;  and  therefore  by  no  means 
came  up  to  the  notion  of  murder  at  prefent  entertained  by 
our  law  ;  viz.  a  killing  %vith  malice  aforethought. 

A  SIMILAR  neceiTity  to  this  produced  a  fimilar  effeft  at 
Byzantium,  when  the  Roman  laws  were  turned  into  Greek 
for  the  ufe  of  the  oriental  empire ;  for,  without  any  regard 
to  Attic  elegance,  the  lawyers  of  the  imperial  courts  made 
no  fcruple  to  X.xzn^'Atc  fdei  commifarioSy  (pihiKo^^^iG-cro^^^m^  y 
ciibiculmn,  khQ'c^kXhov^I:,  filiumfam'iUas,  c7a*^«-?^/..iAi«c^ ;  r^- 
pudiuttty  ^i^'d^ioy « J  compromiffnm,  xoy.7rpoi.aa-^ov  t ;  reverentia  et 
dfequnm,  F^i's^EvTict-xai  c^crsx^-io.  ^  ;  and  the  like.  They  ftu- 
died  more  the  exaft  and  precife  import  of  the  words,  than 
the  neatnefs  and  delicacy  of  their  cadence.  And  my  acade- 
mical readers  will  excufe  me  for  fuggefting,  that  the  terms  of 
the  law  are  not  m.ore  numerous,  more  uncouth,  or  more  dif- 
ficult to  be  explained  by  a  teacher,  than  thofe  of  logic,  phyficsj. 
and  the  whole  circle  of  Ariftotle's  philofophy,  nay  even  of 
the  politer  arts  of  architeaure  and  it's  kindred  ftudies,  or  the 
fcience  of  rhetoric  itfelf.  Sir  Thomas  More's  famous  legal 
queftion  ^  contains  in  it  nothing  more  difficult,  than  the  At- 

P  Nov.  I.e.  T,  t  AV.-,82.  cii. 
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finition  wliicli  in  his  time  the  philofophers  currently  gave  of 
their  materia  primay  the  groundwork  of  all  natural  knowlege^ 
that  it  is,  *'  neque'quid^  neque  quaniumy  neque  quale^  neque  al'iquid 
"  corum  quibus  ens  deterrhinaUir i'  or  it's  fubfequent  explana- 
tion by  ildrian  Heereboord,  who  afTures  us  ^  that  <<  materia 
*«  prima  ?wn  eji  corpus^  neqtie  per  formam  corporeitatiSy  neque 
^^  per  ftmplicem  ejfenliam:  ejl  tamen  ensy  et  qitidem  fuhjlaniiay 
<<  licet  incomphta  ;  habetque  ctcliim  ex  fe  entitativumy  et  fimiit 
«^  ejl  pDtentia  jiihjeEiiva''  The  law  therefore,  with  regard 
to  it's  technical  plirafes,  (lands  upon  the  fame  footing  with 
other  ftudies,  and  requefts  only  the  fame  indulgence. 

This  technical  Latin  continued  in  ufe  from  the  time  of 
it's  firft  introdudion,  till  the  fubverfion  of  our  antient  confti- 
tution  under  Cromw^cll;  when,  among  many  other  innovations 
in  the  law,  feme  for  the  better  and  fome  for  the  worfe,  the 
language  of  our  records  was  altered  and  turned  into  Engliih. 
But,  at  the  rciloration  of  king  Charles,  this  novelty  was  no 
longer  countenanced ;  the  praftifei^  finding  It  very  difficult 
to  exprefs  themfelvesfo  concifely  or  fignificantly  in  any  other 
language  but  the  Latin.  And  thus  it  continued  without  any 
fenfible  inconvenience  till  about  the  year  1730,  when  it  was 
again  thought  proper  that  the  proceedings  at  law  fhould  be 
done  into  Englifli,  and  it  was  accordingly  fo  ordered  by  fta* 
tute  4  Geo.  IL  c.  26.  This  provlfion  was  made,  according 
to  the  preamble  of  the  ftatute,  that  the  common  people  might 
have  knowlege  and  underdanding  of  w^hat  was  alleged  or  done 
for  and  againfl:  them  in  the  pvocefs  and  pleadings,  the  judg- 
ment and  entries  in  a  caufe.  Which  purpofe  has,  I  fear,  not 
been  anfweredj  being  apt  to  fufpe£l?nat  the  people  are  now, 
after  many  years  experience,  altogether  as  ignorant  in  matters 
of  law  as  before.  On  the  other  hand,  thefe  inconveniences 
have  already  arifen  from  the  alteration;  that  now  many 
clerks  ami  attorneys  are  hardly  able  to  read,  much  lefs  to 
underdand,  a  record  even  of  fo  modern  a  ^\?A^  as  the  reign  of 
George  the  firft.  And  it  has  much  enhanced  the  expenfe  of 
all  legal  proceedings:  for  fince  the  pra£tifers  are  confined  (for 

X  Pltihfovih.  naiural,  c,  i,   §  2%,^c, 
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the  fake  of  tlie  ftamp  duties,  which  are  thereby  confiderably 

increafed)  to  write  only  a  ftated  number  of  words  in  a  fheet; 

and  as  the  EngliHi  language,  through  the  multitude  of  it's 

particles,  is  much  more  verbofe  than  the  La^in;  it  follows 

that  the  number  of  fteets  muft  be  very  much  augmented  by 

the  change  y.     The  tranflation  alfo  of  technical  phrafes,  and 

the  names  of  writs  and  other  procefs,  were  found  to  be  fo 

very  ridiculous  (a  writ  of  ni/; prius,  quareimpedit,  fieri  facias, 

habeas  corpus,  and  the  reft,  not  being  capable  of  an  Engrfli 

<lrefs  with  any  degree  of  ferioufnefs)  that  in  two  years  time 

It  was  found  necelTary  to  make  a  new  ad,  6  Geo.  II.  c.  \±; 

which  allows  all  technical  Words  to  continue  in  the  ufual 

language,  and  has  thereby  almoft  defeated  every  beneficial 

purpofe  of  the  former  ftatute^ 

What  is  faid  of  the  alteration  of  language  by  the  ftatute 
4  Geo.  II,  c.  26.  will  hold  equally  ftrong  with  refpeft  tO 
the  prohibition  of  ufing  the  antient  immutable  court  handm 
writing  the  records  or  other  legal  proceedings ;  whereby  the 
readmg  of  any  record  that  is  fifty  years  old  Is  now  become 
the  objea  of  fcience.  and  calls  for  the  help  of  an  antiquarian, 
iiut  that  branch  of  it,  which  forbids  the  ufe  of  abbreviations, 
feems  to  be  of  more  folid  advantage,  in  delivering  fuch  pro- 
ceedings from  obfcurity:  according  to  the  precept  of  Jufti- 
nian^;  «  ne  per  fcripturant  aliqua  fiat  in  pofierum  dubitatio^ 
''jubemus  mn  per  ftglorum  captiones  et  compendiofa  enigmata 
■'  ejufdm  codicistexiumconfcribijedperliterarum  confequentiant 
*  explamn  concedimus."     But,  to  return  to  our  demurrer. 

^  When  the  fubftance  of  the  record  is  completed,  and  co- 
nes are  delivered  to  the  judges,  the  matter  of  law  upon 
vh.ch  the  demurrer  is  grounded  is  upon  folemn  argument 
letermmed  by  the  court,  and  not  by  any  trial  by  jury;  and 
udgment  is  thereupon  accordingly  given.  As,  in  an  aftion 
it  trelpafs,  if  the  defendant  in  his  plea  Confefles  the  fad, 

r  For   inftaoce.  tbefe  three  words,       "  the  form  of  the  ftatute." 
ficu»dnm  f»,mamjiatuti,"  are  now  a  &  concept,  dheji.  §  i , 

Jnverted   into  feven,  "  according  to  i        o  j     i    i. 
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but  juftifies  it  caufa  venationis^  for  that  he  was  hunting ;  and 
to  this  the  plaintiff  demurs,  that  is,  he  admits  the  truth  of 
the  plea,  but  denies  the  juftification  to  be  legal :  now,  on 
arguing  this  demurrer,  if  the  court  be  of  opinion,  that  a  man 
may  not  juflify  treipafs  in  hunting,  they  will  give  judgment 
for  the  plaintiff',  if  they  think  that  he  may,  then  judgment 
Is  given  for  the  defendant.  Thus  is  an  iflue  in  law,  or  de- 
murrer, difpofed  of  (i). 

An  iffue  of  faft  takes  up  more  form  and  preparation  ta 
fettle  it  5  for  here  the  truth  of  the  matters  alleged  muR  be 
folemiily  examined  and  eftablifhed  by  proper  evidence  in  the  | 
channel  prefcrlbed  by  law.     To  which  examination,  of  faas, 
the  name  of  trial  is  ufaally  confined,  which  will  be  treated  j 
of  at  large  in  the  two  fucceeding  chapters. 


( I )  The  court  of  king's  bench  upon  a  demurrer  held  it  to  be 
a  good  juilification,  that  the  defendant  entered  the  plaintiffs  clofe  : 
in  purfuit  of  a  fox.     See  aniCi  zip  n.  4. 
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CHAPTER    THE    TWENTY-SECOND. 
OF     THE     SEVERAL      SPECIES     OP 

TRIAL. 


'pHE  uncertainty  of  legal  proceedings  Is  a  notion  fo  gene- 
rally adopted,  and  has  fo  long  been  the  ftanding  theme 
of  wit  and  good  humour,  that  he  who  fliould  attempt  to  re- 
fute it  would  be  looked  upon  as  a  man,  who  was  either  inca- 
pable of  difcernment  himfelf,  or  elfe  meant  to  impofe  upon 
others.  Yet  it  may  not  be  amifs,  before  we  enter  upon  the 
feveral  modes  whereby  certainty  is  meant  to  be  obtained  in 
our  courts  of  juftice,  to  inquire  a  little  Wherein  this  uncer- 
iamty,  fo  frequently  complained  of,  confifts;  and  to  what 
:aufes  it  owes  it's  original. 

It  hath  ibmetimes  been  faid  to  owe  it's  original  to  the 
mmber  of  our  municipal  conftitutions,  and  the  multitude  of 
)ur  judicial  decifions*  ;  which  occafion,  it  is  alleged,  abund- 
ance of  rules  that  militate  and  thwart  with  each  other,  as  the 
entiments  or  caprice  of  fucceffive  legillatures  and  judges  have 
happened  to  vary.  The  fa6t,  of  multiplicity,  is  allowed ;  and 
hat  thereby  the  refearches  of  the  ftudent  are  rendered  more 
itticult  and  laborious  :  but  that,  with  proper  induftry,  the 
sfult  of  thofe  inquiries  will  be  doubt  and  indecifion,  is  a 
onfequence  that  cannot  be  admitted.  People  are  apt  to  be 
ngry  at  the  want  of  fimplicity  in  our  laws:  the.  millakc 
ariety  for  confufion,  and  complicated  cafes  for  contradidory. 

"See  the  preface  to  fir  John  Davier,     ing  topics  art  difcuffed  more  at  large, 
ports :   wheieui  many  of  the  follow. 

They 
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They  bring  us  the  examples  of  arbitrary  governments,  of 
Denmark,  Mufcovy,  and  PrulTia ;  of  wild  and  uncultivated 
nations,  the  favages  of  Africa  and  America ;  or  of  narrow 
domellic  republics,  in  antient  Greece  and  modern  Switzer- 
land ^  andunreafonably  require  the  fame  paucity  of  laws,  the 
fame  concifenefs  of  pra£tice,  in  a  nation  of  freemen,  a  polite 
and  commercial  people,  and  a  populous  extent  of  territory. 

In  an  arbitrary,  defpotic  government,  where  the  lands  are    ; 
at  the  difpofal  of  the  prince,  the  rules  of  fucceffion,  or  the 
mode  of  enjoyment,  muft  depend  upon  his  will  and  pleafure. 
Hence  there  can  be  but  few  legal  determinations  relating  to 
tlie  property,  the  defcent,  or  the  conveyance  of  realeftates; 
2nd  the  fame  holds  in  a  (Ironger  degree  with  regard  to  goods 
and  chattels,  and  the  contrads  relating  thereto.     Under  a 
tyrannical  fway  trade  muft  be  continually  in  jeopardy,  and 
of  confequence  can  never  be  extenfive  :  this  therefore  puts 
an  end  to  the  neceffity  of  an  infinite  number  of  rules,  which 
ihe  Englifli  merchant  daily  recurs  to  for  adjufting  commer- 
cial differences.  Marriages  are  there  ufually  contraded  with 
flaves^  or  at  leaft  women  are  treated  as^fuch:  no  laws  can 
be  therefore  expefted  to  regulate  the  rights  of  dower,  join- 
tures, and  marriage  fettlements.     Few  alfo  are  the  perfons 
who  can  claim  the  privileges  of  any  laws  5  the  bulk  of  thofe 
nations,  viz.    the    commonalty,  boors,  or   peafants,  being 
merely  villeins  and  bondmen.     Thofe  are  therefore  left  to 
the  private  coercion  of  their  lords,  are  efteemed  (in  the  con^ 
templation  of  thefe  boafted  legiflators)  incapable  of  either 
right  or  injury,  and  of  tonfequence  are  entitled  to  no  re^ 
drefs.     We  may  fee,  in  thefe  arbitrary  ftates,  how  large  a 
field  of  legal  contefts  is  alre^y  rooted  up  and  deftroyed- 

Again;  were  we  a  poor  and  naked  people,  as  the  favages 
of  America  are,  ftrangers  to  Icience,  to  commerce,  and  the 
arts  as  well  of  convenience  as  of  luxury,  we  might  perhaps  be 
content,  as  fome  of  them  are  faid  to  be,  to  refer  all  difputes 
I©  the  next  man  we  meet  upon  the  rgad;  aRd  fo  put  a  fliprt  end 
6  *? 
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to  every  controverfy.  For  in  a  ftate  of  natui-e  there  is  no 
room  for  municipal  laws ;  and  the  nearer  any  nation  ap- 
proaches to  that  ftate,  the  fewer  they  will. have  occafion  for. 
When  the  people  of  Rome  were  little  better  than  fturdy 
Ihepherds  or  herdfmen,  all  their  laws  were  contained  in  ten 
or  twelve  tables:  but  as  luxury,  politenefs,  and  dominion 
increafed,  the  civil  law  increafed  in  the  fame  proportion ; 
and  fwelled  to  that  amazing  bulk  which  if  now  occupies, 
though  fucceffively  pruned  and  retrenched  by  the  emperors 
Theodofius  and  Juftinian. 

In  like  manner  we  may  laftly  obferve,  that,  in  petty  ftates 
and  narrow  territories,  much  fewer  laws  will  fufEce  than  in 
large  ones,  becaufe  there  are  fewer  objeds  upon  which  the 
laws  can  operate.  The  regulations  of  a  private  family  are 
fliort  and  well-known  ;  thofe  of  a  prince's  houfehold  are  ne- 
ceiiarily  more  various  and  diffufe. 

The  caufes  therefore  of  the  multiplicity  of  the  Englifli 
laws  are,  the  extent  of  the  country  which  they  govern ;  the 
commerce  and  refinement  of  it's  inhabitants ;  but,  above  all, 
the  liberty  and  property  of  the  fubjea.  Thefe  will  naturaUy 
produce  an  infinite  fund  of  difputes,  which  muft  be  termi- 
nated in  a  judicial  way;  and  it  is  eflential  to  a  free  people, 
that  thefe  determinations  be  publilhed  and  adhered  to ;  that 
their  property  may  be  as  certain  and  fixed  as  the  very  con- 
ftitution  of  their  ftate.  For  though  in  many  other  countries 
every  thing  is  left  in  the  breaft  of  the  judge  to  determine,  yet 
with  us  he  is  only  to  declare  and  pronounce,  not  to  make  or 
new-model,  the  law.  Hence  a  multitude  of  decifions,  or  cafes 
adjudged,  will  arife ;  for  feldom  will  it  happen  that  any  one 
rule  will  exaaiy  fult  with  many  cafes.  And  in  proportion  as 
tlie  decifions  of  courts  of  judicature  are  multiplied,  the  law 
will  be  loaded  with  decrees,  that  may  fometimes  (though 
rarely)  interfere  with  each  other :  either  becaufe  fucceeding 
judges  may  not  be  apprized  of  the  prior  adjudication;  or 
becaufe  they  may  think  differently  from  (heir  predeceffors;  or 
becaufe  the  fiime  arguments  did  not  occur  formeriy  as  at  pre 

I^bj  fenti 
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fent ;  or>  in  fine,  becaufe  of  the  natural  imbecility  and  im-» 
perfe£iion  that  attends  all  human  proceedings.  But  where- 
cver  this  happens  to  be  the  cafe  in  any  material  point,  the 
legiflature  is  ready,  and  from  time  to  time  both  may,  and 
frequently  does,  intervene  to  remove  the  doubt ;  and,  upon 
due  deliberation  had,  determines  by  a  declaratory  ftatute 
how  the  lav^  (liall  be  held  for  the  future. 

Whatever  inftances  therefore  pi  contradlftion  or  un-^ 
certainty  may  have  been  gleaned  from  our  records,  or  reports, 
mufl  be  Imputed  to  the  defeds  of  human  laws  in  general, 
5ind  are  not  owing  to  any  particular  ill  conftru£lion  of  the 
Englifli  fyftem.  Indeed  the  reverfe  is  moil  ftrictly  true.  Tho 
Englilli  law  is  lefs  emb.arraffed  with  inconfiftent  refolutionsi 
and  doubtful  queflions,  than  any  other  known  fyftem  of  the 
fame  extent  and  the  fame  duration.     I  may  inftance  in  the 
civil  law:  the  text  whereof,  as  colleded  by  Juftinian  and  his, 
agents,  is  extremely  voluminous  and  diffufe  ;  but   the  idle 
comments,  obfcure  glofles,  and  jarring  interpretations  grafts 
ed  thereupon   by  the  learned  jurifts,  are  literally  without 
number.  And  thefe  glofles,  v/hlch  are  mere  private  opinions 
of  fcholaftic  doflors,  (and  not  like  our  books  of  reports,  judin 
clal  determinations  of  th^court,)  are  all  of  authority  fufficient 
to  be  vouched  and  relied  on :  which  muft  needs  breed  great 
diftraftion  and  confufion  in  their  tribunals.  The  fame  may  be 
faid  of  the  canon  law  5  though  the  text  thereof  is  not  of  half 
the  antiquity  with  the  common  law  of  England  ,  and  though 
the  more  antient  any  fyftem  of  laws  is,  the  more  it  is  liable  to, 
be  perplexed  with  the  multitude  of  judicial  decrees.     When. 
therefore  a  body  of  laws,  of  fo  high  antiquity  as  theEnglifh, 
is  in   general  fo  clear  and  perfpicuous,  it  argues  deep  wif- 
dom    and    forefight    in    fuch  as  laid  the  foundations,  and 
great  care  and   circumfpe£tion  in  fuch  as  have  built  th^' 
fuperftrufture. 

But  is  not  (it  will  be  afked)  the  multitude  of  lavir-fuits, 
-which  we  daily  fee  and  experience,  an  argument  againft  the 
clearuefs  and  certainty  of  the  law  itfelf  ?    By  no  means:  for 

among 
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among  the  various  dirputes  and  controverfies  which  are  daily 
to  be  met  with  in  the  courfe  of  legal  proceedings,  it  is  ob- 
vious to  obferve  how  very  few  arife  from  obfcurity  in  the 
rules  or  maxims  of  law.  An  aftion  (hall  feldom  be  heard  of, 
to  determine  a  queftion  of  inheritance,  unlefs  the  fa£t  of  the 
defcent  be  controverted.  But  the  dubious  points,  which  are 
ufually  agitated  in  our  courts,  arife  chiefly  from  the  difficulty 
there  is  of  afcert^ining  the  intentions  of  individuals,  in  their 
folemn  difpofitions  of  property ;  in  their  contracts,  convey- 
ances, and  teftaments.  It  is  an  cbje£l  indeed  of  the  utmoft 
importance  in  this  free  and  commercial  country,  to  lay  as 
few  reftraints  as  poffible  upon  the  transfer  of  pofleffionsfrom 
hand  to  hand,  or  their  various  defignations  marked  out  by  the 
prudence,  convenience,  neceffities,  or  even  by  the  caprice,  of 
their  owners :  yet  to  inveftigate  the  intention  of  the  owner  is 
frequently  matter  of  difficulty,  among  heaps  of  entangled 
conveyances  or  wills  of  a  various  obfcurity.  The  law  rarely 
hefitates  in  declaring  it's  own  meaning  j  but  the  judges  are 
frequently  puzzled  to  find  out  the  meaning  of  others.  Thus 
the  powers,  the  intereft,  the  privileges,  and  properties  of  a 
tenant  for  life,  and  a  tenant  in  tail,  are  clearly  diftinguifhed 
and  precifely  fettled  by  law  :  but,  what  words  in  a  will  fhall 
conftitute  this  or  that  eftate,  has  occafionally  been  difputed 
for  more  than  two  centuries  paft ;  and  will  continue  to  be 
difputed  as  long  as  the  careleffiiefs,  the  ignorance,  or  fingu- 
larlty  of  teftators  (hall  continue  to  cloath  their  intentions  in 
dark  or  new-fangled  expreffions. 

But,  notwithftanding  fo  vaft  an  acceffion  of  legal  contro- 
verfies, arifing  from  fo  fertile  a  fund  as  the  ignorance  and 
wilfulnefs  of  individuals,  thefe  will  bear  no  comparifon  in 
point  of  number  to  thofe  which  are  founded  upon  the  difho- 
nefty,  and  difingenuity  of  the  parties:  by  either  their  fuggeft- 
ing  complaints  that  are  falfein  faft,  and  thereupon  bringing 
groundless  actions-,  or  by  their  denying  fuch  facSts  as  arc  true, 
in  fettiug  up  unwarrantable  defences.  ExfaElo  oritur  jus  :  if 
therefore  the  fad  be  perverted  or  mif-reprefentcd,  the  law 
which  arifes  from  thence  will  unavoidably  be  unjuft  or  partial^ 

B  b  4  And» 
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And,  in  order  to  prevent  this,  it  is  neceflary  to  fet  right  the    1 
faft,  and  eftabUfh  the  truth  contended  for,  by  appeaUng  to 
fome  mode  oi  probation  or  trials  which  the  law  of  the  country- 
has  ordained  for  a  criterion  of  truth  and  falfehood, 

Th^se  niodes  of  probation  or  trial  form  in  every  civilized 
country  the  great  object  of  judicial  decifions.  And  experi- 
ence will  abundantly  fhew,  that  above  a  hundred  of  our  law-  | 
fuits  arife  from  difputed  fads,  for  one  where  the  law  is 
doubted  of.  About  twenty  days  in  the  year  are  fufficient 
in  Weftmifter-hall,  to  fettle  (upon  folemn  argument)  every 
demurrer  or  other  fpecial  point  of  law  that  arlfes  throughout 
jhe  nation :  but  two  months  are  annually  fpent  in  deciding 
the  truth  of  fads,  before  fix  diftinft  tribunals,  in  the  feveral 
circuits  of  England;  exclufive  of  Middlefex  and  London, 
which  afford  a  fupply  of  caufes  much  more  than  equivalent 
to  any  two  of  the  largeft  circuitSo 

Trial  then  is  the  examination  of  the  matter  of  faft  in 
iflue ;  of  which  there  are  many  different  fpecies,  according 
to  the  difference  of  the  fubjeft,  or  thing  to  be  tried  :  of  all 
which  we  will  take  a  curfory  view  in  this  and  the  fubfequent 
chapter.  For  the  hw  of  England  fo  induflrioufly  endea- 
vours to  invefligate  truth  at  any  rate^  that  it  will  not  confine 
itfelf  to  one,  or  to  a  few,  manners  of  trial  •,  but  varies  it's 
examination  of  fafts  according  to  the  nature  of  the  fads 
themfelves  :  this  being  the  one  invariable  principle  purfued, 
that  a$  well  as  the  beft  method  of  trial,  as  the  befl  evidence 
upon  that  trial,  which  the  nature  of  the  cafe  affords,  and  nq 
'other,  fliall  be  admitted  in  the  Englifh  courts  of  juflice, 

The  fpecies  of  trials  in  civil  cafes  are  feven.  By  record^ 
hj  tnfpeBion^  ox  examination ;  by  certificate;  hy  witnejfes ;  by 
wager  ofhatteh  by  wager  of  la%v  ;  and  hyjury. 

I.  First  then  of  the  trial  by  record.  This  is  only  ufed  in 
pnc  particular  inftanee:  and  that  is  where  a  matter  of  record 
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13  pleaded  in  any  aftion,  as  a  fine,  a  judgment,  or  the  like  % 
snd  the  oppofite  party  pleads,  *«  /ju/  tiel  record,'  that  there  is 
no  fuch  matter  of  record  exifting:  upon  this,  iffue  iiii  tender- 
ed and  joined  in  the  following  form,  <^  and  this  he  prays  may 
^^  be  inquired  of  by  i/:e  record,  and  the  other  doth  the  like;" 
r.nd  hereupon  the  party  pleading  the  record  has  a  day  given 
him  to  bring  it  in,  and  proclamation  is  made  in  court  for  him 
to  "  bring  forth  the  record  by  him  in  pleading  alleged,  or 
^*  elfe  he  fhall  be  condemned  j"  and,  on  his  failure,  his  anta- 
gonift  fhall  have  judgment  to  recover.  The  trial  therefore 
of  this  iflue  is  merely  by  the  record;  for,  as  fir  Edward  Coke^ 
©bferves,  a  record  or  enrollment  is  a  monument  of  fo  high  a 
nature,  and  importeth  in  itfelf  fuch  abfolute  verity,  that  if  it 
be  pleaded  that  there  is  no  fuch  record,  it  (hall  not  receive  any 
trial  by  witnefs,  jury,  or  otherwife,  but  only  by  itfelf.  Thus 
titles  of  nobility,  as  whether  earl  or  no  earl,  baron  or  no  ba- 
ron, fhall  be  tried  by  the  king's  writ  or  patent  only,  which  is 
matter  of  record  ^.  Alfo  in  cafe  of  an  alien,  whether  alien 
friend  or  enemy,  fhall  be  tried  by  the  league  or  treaty  be- 
tween his  fovereign  and  ours;  for  every  league  or  treaty  is  of 
record  ^.  And  alfo,  whether  a  manor  be  t©  be  held  in  antient 
demefne  or  not,  fhall  be  tried  bjr  the  record  of  domfday  in 
the  king's  exchequer. 

II.  Trial  by  mfpeBlon  or  examlnaimty  is  when  for  the 
greater  expedition  of  a  caufe,  in  fome  point  or  ifTue  being 
either  the  principal  queftion,  or  arifing  collaterally  out  ot  it, 
but  being  evidently  the  objeft  of  fenfe,  the  judges  of  the  court, 
upon  the  teflimony  of  their  own  fenfes,  fhall  decide  the  point 
in  difpute.  For,  where  the  affirmative  or  negative  of  % 
queflion  is  matter  of  fuch  obvious  determination,  it  is  not 
thought  necefTary  to  fummon  a  jury  to  decide  it;  who  arc 
poperly  called  in  to  inform  the  confcience  of  the  court  in 
refpeft  of  duhious  fads:  and  therefore  when  the  fa£l,  from 
it's  nature,  muft  be  evident  to  the  court  either  from  ocular  de* 
fnonftration  or  other  irrefragable  proof,  there  the  law  4epart$ 

»>  I  Inft.  117.  260.  4  9  Rep.  31; 
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from  it's  ufual  refortj  the  verdiO:  of  twelve  men,  and  relies 
on  the  judgment  of  the  court  alone.  As  in  cafe  of  a  fuit  to 
reverfe  a  fine  for  non-age  of  the  cognlzor,  or  to  fet  afide  a 
ftatute  or  recognizance  entered  into  by  an  Infant-,  here,  and 
in  other  cafes  of  the  like  fort,  a  writ  fhall  iffue  to  the  fhe- 
rifF^;  commanding  him  that  he  conflrain  the  faid  party  to 
appear,  that  it  may  be  afcertained  by  the  view  of  his  body 
by  the  king's  juftices,  whether  he  be  of  full  age  or  not;  "  ut 
*^  per  afpeSium  corporis  Jul  conjlare  poterk  jujiiciariis  no/lriSy  ft 
^'  praediBus  A  fit  plenae  aetatis  necne  ^."  If  however  the  court 
has,  upon  infpedion,  any  doubt  of  the  age  of  the  party, 
(as  mayfrequently  be  the  cafe,)  it  may  proceed  to  take  proofs 
of  the  fa£l  •,  and,  particularly,  may  examine  the  infant  him- 
felf  upon  an  oath  of  voire  dire^  veritatem  dicer e^  that  is,  to 
make  true  anfwer  to  fuch  queftions  as  the  court  (hall  demand 
of  him :  or  the  court  may  examine  his  mother,  his  god- 
father, or  the  like  ^. 

In  like  manner  if  a  defendant  pleads  in  abatement  of  the 
fuit  that  the  plaintiff  is  dead^  and  one  appears  and  calls  him- 
felf  the  plaintiff,  which  the  defendant  denies  j  in  this  cafe 
the  judges  fliall  determine  by  infpe£lion  and  examination, 
whether  he  be  the  plaintiff  or  not  ^  Alfo  if  a  man  be  found 
by  a  jury  an  idiot  a  nativitate^  he  may  come  in  perfon  into 
the  chancery  before  the  chancellor,  or  be  brought  there  by 
his  friends,  to  be  infpefted  and  examined,  whether  idiot  or 
not :  and  if,  upon  fuch  view  and  inquiry,  it  appears  he  is 
not  fo,  the  verdift  of  the  jury,  and  all  the  proceedings 
thereon,  are  utterly  void  and  inftantly  of  no  effedi  K 

Another  inftance  in  which  the  trial  by  infpeftion  may 
be  ufed,  is  when  upon  an  appeal  of  maihem,  the  iffue  joined 
is  whether  it  be  maihem  or  no  maihem,  this  fliall  be  decided 
by  the  court  upon  infpe£lion>  for  which  purpofe  they  may 

«  9  Rep.  31.  though  now  it  is  tried  by  infpedlioiu 
*  This   queftion  of  non-agc  was  for-         s  2  Roll.  Abr.  573, 

tncrly,  accordinjj  to  GUnvil,  (L  13.  c         ^  ()  Rep.  30. 

15,)    tried  by    a  jiuy  ef  ei^ht  men;         i  ibid,  31. 
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call  in  the  affiftance  of  furgeons  K  And,  by  analogy  to  this, 
in  an  aftion  of  trefpafe  for  rnaihem,  the  court  (upon  view  of 
fuch  rnaihem  as  the  plaintiff  has  laid  in  his  declaration,  or 
which  is  certified  by  the  judges  who  tried  the  caufe  to  be  the 
fame  as  was  given  in  evidence  to  the  jury)  may  increafe  the 
damages  at  their  own  difcretion  ^;  as  may  alfo  be  the  cafe 
upon  view  of  an  atrocious  battery  K  But  then  the  battery 
mull  iikewife  be  alleged  fo  certainly  in  the  declaration^  that 
it  may  appear  to  be  the  fame  with  the  battery  infpeded. 

Also,  to  afcertain  any  circumftances  relative  to  a  partica- 
lar  day  pafl,  it  hath  been  tried  by  an  infpe£lion  of  the  alma- 
nac by  the  court.  Thus,  upon  a  writ  of  error  from  an  in- 
ferior court,  that  of  Lynn,  the  error  affigned  was  that  the 
judgment  was  given  on  a  funday,  it  appearing  to  be  on 
2.6  February,  26  Eliz.  and  upon  infpedion  of  the  almanacs 
of  that  year,  it  was  found  that  the  26th  of  February  in  that 
year  adually  fell  upon  a  funday  :  this  was  held  to  be  a  fufS- 
cient  trial,  and  that  a  trial  by  a  jury  was  not  neceflary,  al- 
though it  was  an  error  in  faft  ;  and  fo  the  judgment  was  re- 
yerfed^.  But,  in  all  thefe  cafes,  the  judges,  if  they  conceive 
^  doubt,  may  order  it  to  be  tried  by  jury. 

III.  The  trial  by  certificate  is  :il\owed  in  fuch  cafes,  where 
the  evidence  of  the  perfon  certifying  is  the  only  proper  crite- 
rion of  the  point  in  difpute.  For,  when  the  fad  in  quellion 
lies  out  of  the  cognizance  of  the  court,  the  judges  mud  rely 
on  the  folemn  averment,  or  information  of  perfons  in  fuch  a 
ftation,  as  affords  them  the  moft  clear  and  competent  know- 
lege  of  the  truth.  As  therefore  fuch  evidence  (if  given  to  a 
jury)  muft  have  been  conclufive,  the  law,  to  fave  trouble 
and  circuity,  permits  the  fad  to  be  determined  upon  fuch 
<:ertificate  merely.  Thus,  I.  If  the  iffue  be  whether  A  was 
^bfent  with  the  king  in  his  army  out  of  the  realm  in  time  of 
y^ar,  this  fhall  be  tried  «  by  the  certificate  of  the  marefchal  of 

J   2  Roll.  Abr.  578,  m    Cro.  Eliz.  227. 
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the  king's  hofl  in  writing  under  his  feal,  v/hicli  fhall  be  fent 
to  the  juflices.  2.  If,  in  order  to  avoid  an  outlawry,  or  the 
like,  it  A^i^as  alleged  that  the  defendant  was  in  prifon,  ultra 
mare^  at  Bourdeaux,  or  in  the  fervice  of  the  mayor  of  Bour- 
deaux,  this  fhould  have  been  tried  by  the  certificate  of  the 
mayor  ;  and  the  like  of  the  captain  of  Calais  ®.  But  when 
this  was  law  p^  thofe  towns  were  under  the  dominion  of  the 
crown  of  England.  And  therefore,  by  a  parity  of  reafon, 
it  fhould  now  hold  that  in  fimilar  cafes,  arifing  at  Jamaica  or 
Minorca,  the  trial  fliould  be  by  certificate  from  thegovernor  of 
thofe  iflands.  We  alfo  find'J  that  the  certificate  of  the  queen's 
mefTenger,  fent  to  fumnion  home  a  peerefs  of  the  realm,  was 
formerly  held  a  fafficient  trial  of  the  contempt  in  refufing  to 
obey  fuch  fummons.  3.  For  matters  within  the  realm,  the 
cufloms  of  the  city  of  London  fliall  be  tried  by  the  certificate 
of  the  mayor  and  aldermen,  certified  by  the  mouth  of  their 
recorder  ^ ;  upon  a  furmife  from  the  party  alleging  it,  that  the 
cuftom  ought  to  be  thus  tried:  Q\{t  it  mud  be  tried  by  the 
country  ^  As,  the  cuftom  of  diftributing  the  efFeds  of  free- 
men deceafed ;  of  enrolHng  apprentices  •,  or  that  he  who  is 
free  of  one  trade  may  ufe  another ;  if  any  of  thefe  or  other 
fimllar  points  come  in  iffuc.  But  this  rule  admits  of  an  ex- 
ception, where  the  corporation  of  London  is  party,  or  in- 
refted,  in  the  fuit ;  as  in  an  aftion  brought  for  a  penalty  in- 
Aided  by  the  cuftom  :  for  there  the  reafon  of  the  law  will  not 
endure  fo  partial  a  trial  j  but  this  cuftom  fliall  be  determined 
by  a  jury,  and  not  by  the  mayor  and  aldermen,  certifying  by 
the  mouth  of  their  recorder  ^  4.  In  fome  cafes,  the  (heriff 
of  London's  certificate  (hall  be  the  final  trial :  as  if  the  iffue 
Be,  whether  the  defendant  be  a  citizen  of  London  or  a  fo- 
reigner ^,  in  cafe  of  privilege  pleaded  to  be  fued  only  in  the 
city  courts.  Of  a  nature  fomewhat  firnilar  to  Mdiich  is  the 
trial  of  the  privilege  of  the  univerfity,  when  the  chancellor 
claims  cognizance  of  the  caufe,  becaufe  one  of  the  parties  is  ^ 

«  9  Rep.  37.  s  Bro.  Ahr.  t.  trial  pi  95. 
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privileged  pcrfbn.  In  this  cafe,  the  charters,  confirmed  by 
a£l  of  parliament,  direct  the  trial  of  the  quellion,  whether  a 
privileged  perfon  or  no,  to  be  determined  by  the  certificate 
and  notification  of  the  chancellor  under  feal ;  to  which  it 
hath  alfo  been  ufual  to  add  an  affidavit  of  the  facl :  but  if  the 
parties  be  at  iffue  between  themfelves,  whether  A  is  a  member 
of  the  univerfity  or  no,  on  a  plea  of  privilege,  the  trial  (hall 
be  then  by  jury,  and  not  by  the  chancellor's  certificate  " :  be- 
caufe  the  charters  direfl:  only  that  the  privilege  be  allowed  on 
the  chancellor's  certificate,  when  the  claim  of  cognizance  is 
made  by  him,  and  not  where  the  defendant  himfelf  pleads 
his  privilege :  fo  that  this  mud  be  left  to  the  ordinary  courfe  of 
determination.  5.  In  matters  of  ecclefiaftical  jurifdidion,  as 
marriage y  and  of  courfe  general  bajlardy ;  and  alfo  excommuni" 
cation^  and  orders^  thefe,  and  other  like  matters,  fhail  be  tried 
by  the  bifliop's  certificate^^.  As  if  it  be  pleaded  in  abate* 
ment,  that  the  plaintiff  is  excommunicated,  and  ilTue  is  join- 
ed thereon;  or  if  a  man  claims  an  eilate  by  defcent,  and  the 
tenant  alleges  the  demandant  to  be  a  baftard;  or  if  on  a  writ 
of  dower,  the  heir  pleads  no  marriage ;  or  if  the  iflue  in  a 
quare  impedit  be,  whether  or  no  the  church  be  full  by  infli- 
tution  \  all  thefe,  being  matters  of  mere  ecclefiaftical  cogni- 
zance, (hall  be  tried  by  certificate  from  the  ordinary.  But 
in  an  aftion  on  the  cafe  for  calling  a  man  baftard,  the  de 
fendant  having  pleaded  in  juftification  that  the  plalntlfi^  was 
really  fo,  this  was  direded  to  be  tried  by  a  jury  ^:  becaufe, 
whether  the  plaintiff^  be  found  either  a  general  or  fpecial  baf^ 
tard,  the  juftification  will  be  good;  and  no  queftion  of  fpe- 
cial baftardy  fliall  be  tried  by  the  bifhop's  certificate,  but  by 
a  jury  y.  For  a  fpecial  baftardy  is  one  born  before  marriage,  of 
parents  who  afterwards  intermarry:  which  is  baftardy  by  our 
law,  though  not  by  the  ecclefiaftical.  It  would  therefore  be 
improper  to  refer  the  trial  of  that  queftion  to  the  bifhop ;  who, 
whether  the  child  be  born  before  or  after  marriage,  will  be 
fure  to  return  or  certify  him  legitimate  2.     Ability  oi  a  clerk  f  f^^g  t 

«  2  Roll.  Abr.  583,  y  Dyer.  79. 
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psefented  ^,  adml/JtoHy  inflitutidn^  and  deprivation  of  a  clerlc> 
fhall  alfo  be  tried  by  certificate  from  the  ordinary  or  metropo- 
litan, becaufe  of  thefe  he  is  the  moft  competent  judge  **:  but 
induBion  {hall  be  tried  by  a  jury,  becaufe  it  is  a  matter  of 
public  notoriety  *^,  and  is  likewife  the  corporal  inveftiture  of 
the  temporal  profits.  Refignation  of  a  benefice  may  be  tried 
in  either  way  ^  ;  but  it  feems  moft  properly  to  fall  within 
the  bifliop's  cognizance.  6»  The  trial  of  all  cuftoms  and  prac- 
tice of  the  courts  fhall  be  by  certificate  from  the  proper  offi-* 
cersof  thofe  courts  refpe£tively ;  and,  what  return  was  made 
on  a  writ  by  the  iherlfFor  under-fheriff,  Ihallbe  only  tried  by 
his  own  certificate  ^.  And  thus  much  for  thofe  feveral  iflues, 
or  matters  of  faft,  which  are  proper  to  be  tried  by  certificate. 

IV.  A  FOURTH  fpecies  of  trial  is  that  by  luitnejjesy  per 
tejlesy  without  the  intervention  of  a  jury.  This  is  the  only 
method  of  trial  known  to  the  civil  law  ;  in  which  the  judge 
is  left  to  form  in  his  own  brcaft  his  fentence  npon  the  credit 
of  the  v/itnefles  examined  :  but  it  is  very  rarely  ufed  in  our 
law,  which  prefers  the  trial  by  jury  before  it  ill  almoft  every 
laftance.  Save  only,  that  when  a  widow  brings  a  writ  of 
dower,  and  the  tenant  pleads  that  the  hufband  is  not  dead  \ 
this,  being  looked  upon  as  a  dilatory  plea,  is,  in  favour  of  the 
widow  and  for  greater  expedition,  allowed  to  be  tried  by  v/it-* 
nelTes  examined  before  the  judges  :  and  fo,  faith  Finch  ^  fhall 
no  other  cafe  in  our  law.  But  fir  Edward  Coke  ^  mentions 
fome  others:  as  to  try  whether  the  tenant  in  a  real  a6liou 
was  duly  fummoned,  or  the  validity  of  a  challenge  to  a  juror : 
fo  that  Finch's  obfervations  mull  be  confined  to  the  trial  of 
direcSt,  and  not  collateral,  iffues.  And  in  every  cafe  fir  Ed- 
ward Coke  lays  it  down,  that  the  affirmative  muft  be  proved 
by  two  witneffes  at  the  leaft. 

317  1       ^*  "^^^  next  fpecies  of  trial  is  of  great  antiquity,  but 
much  difufed  5  though  ftill  in  force  if  the  parties  chufe  to 

*  See  Book  I.  ch.  ir.  ^  z  RoU.  Abr.  583, 
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abide  by  it ;  I  mean  the  trial  by  wager  of  battel.  This  fecms 
to  have  owed  it's  original  to  the  military  fpirit  of  our  an- 
ceftors,  joined  to  a  fuperftitious  frame  of  mind  :  it  being  in 
the  nature  of  an  appeal  to  providence,  under  an  apprehenfion 
and  hope  (however  prefumptuous  and  unwarrantable)  that 
heaven  would  give  the  vi£lory  to  him  who  had  the  right.  ( 

The  decifion  of  fuits,  by  this  appeal  to  the  God  of  battels^is 
by  fome  faid  to  have  been  invented  by  the  Burgundi,  one  o£ 
the  northern  or  German  clans  that  planted  themfelves  ia 
Gaul.  And  it  is  true,  that  the  firfl  written  injunftion  of 
judiciary  combats  that  we  meet  with,  is  in  the  laws  of  Gun- 
debald,  A.  D,  501,  which  are  preferved  in  the  Burgundiau 
code.  Yet  it  does  not  feem  to  have  been  merely  a  local 
cuftom  of  this  or  that  particular  tribe,  but  to  have  been  the 
common  ufage  of  all  thofe  warlike  people  from  the  earliefl 
times  ^.  And  it  may  alfo  feem  from  a  paflage  in  Velleius 
Paterculus^,  that  the  Germans,  when  firfl  they  became  known 
to  the  Romans,  were  v/ont  to  decide  all  contefts  of  right  by 
the  fvvord:  for  when  Quintilius  Varus  endeavoured  to  intro-- 
duce  among  them  the  Roman  laws  and  method  of  trial.  It 
was  looked  upon  (fays  the  hiftorian)  as  a  ^^  7iomtas  incogni^ 
^^  tae  difciplinae^  ut  folita  armis  decerni  jure  term'inarentur^^ 
And  among  the  antient  Goths  in  Sweden  we  find  the  prac- 
tice of  judiciary  duels  eftabliihed  upon  much  the  fame  foot- 
ing as  they  formerly  were  in  our  own  country  K 

This  trial  was  introduced  into  England  among  other  l^for- 
man  cuftoms  by  William  the  Conqueror ;  but  was  only  ufed 
in  three  cafes,  one  military,  one  criminal,  and  the  third  civiL 
The  firft  in  the  court-martial,  or  court  of  chivalry  and  ho- 
nour ^  :  the  fecond  in  appeals  of  felony  ^,  of  which  we  ihall 
fpeak  in  the  next  book  :  and  the  third  upon  iffue  joined  in  a 
writ  of  right,  the  laft  and  moft  folemn  decifion  of  real  pro-  ['^'^81 
perty.  For  in  writs  of  right  the  jus  proprietatis,  which  is 
frequently  a  matter  of  difficulty,  is  in  queftion  •,  but  other 

^  Seki  of  duels,  c.jf.  k  Co.  Litt.  26r. 
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real  aftions  being  merely  queftions  of  the  jus  poJJej[Jio?iTs^ 
which  are  ufually  more  plain  and  obvious,  our  anceilors  did 
not  in  them  appeal  to  the  decifion  of  providence.  Another 
pretext  for  allowing  it,  upon  thefe  final  writs  of  right,  was 
alfo  for  the  fake  of  fuch  claimants  as  might  have  the  true 
right,  but  yet  by  the  death  of  witneffes,  or  other  defe£l  of 
evidence,  be  unable  to  prove  it  to  a  jury.  But  the  mod  cu-^ 
rlous  reafon  of  all  is  given  in  the  mirror^,  that  it  is  allowable 
upon  warrant  of  the  combat  between  David  for  the  people  of 
Ifrael  of  the  one  party,  and  Goliah  for  the  Philiftines  of  the 
other  party  :  a  reafon,  which  pope  Nicholas  I.  very  ferioufly 
decides,  to  be  inconclufive  ^.  Of  battel  therefore  on  a  writ  of 
fight  ^,  we  are  now  to  fpeak-,  and  although  the  writ  of  right 
itfelf,  and  of  courfe  this  trial  thereof,  be  at  prefent  much  dif- 
ufed ;  yet,  as  it  is  law  at  this  day,  it  may  be  matter  of  cu- 
fiofity,  at  ieaft,  to  inquire  into  the  forms  of  this  proceeding, 
as  we  may  gather  them  from  antient  authors  p. 

The  laft  trial  by  battel  that  was  waged  in  the  court  of 
common  pleas  at  Weftminfter  (though  there  was  afterwards  ^ 
one  in  the  court  of  chivalry  in  1631  •,  and  another  in  the 
county  palatine  of  Durham  ^  in  1638)  was  in  the  thirteenth 
year  of  queen  Elizabeth,  A,D.  1571,  as  reported  by  fir  James 
Dyer^;  and  was  held  in  Tothill-fields,  Weftminfter,  *<  non 
^^  frfie  magna  juris  conjultorum  perturbationey^  faith  fir  Henry 
iSpeiman  ^,  who  was  himfelf  a  witnefs  of  the  ceremony.  The 
form,  as  appears  from  the  authors  before  cited,  is  as  follows: 

When  the  tenant  in  a  writ  of  right  pleads  the  general 

iflue,  viz*  that  he  hath  more  right  to  hold,  than  the  demand- 

30  ]  ant  hath  to  recover  \  and  offers  to  prove  it  by  the  body  of  his 

champion,  which  tender  is  accepted  by  the  demandant;  the 

tenant  in  the  firft  place  muft  produce  his  champion,  who,  by 

m  C.3.  §23.  III.  12.     Finch,  L.  42T.     Dyer.  301. 

n  Dccret.  part.z.  cmij\i,  qu,^,  c.  22.  2  inll.  247. 

®   Append.   N*>I.   §  5.  ^  RmUm     coll.  vol.  2.   part  2.  fuU 

p  Ghnvil.  1,2.  K  3.  Vd,nat.  brev.  112.     19  V^ym.  32.2. 

foL  2.  Nov.  Nar,  tit.  Droit  patent. foL  ^  Gro.  Car.  5  ra, 

zzu  {<.'dit.  1^34.)  Year-book.  29  Edvr.  ^  Dyer.  301.     '  G/0/7:  lo;. 
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thvowmg  down  his  glove  as  a  gage  or  pledge,  thus  wages  or 
ft.pu  ates  battel  with  the  champion  of  the  demandant;  who, 
by  takmg  up  tlie  gage  or  glove,  ftipulates  on  his  part  to  ac 
cep^  the.challenge.     The  reafon  why  it  is  waged  by  cham- 
p.ons    and  not  by  the  parties  themfelves,  in  civi!  adkns,  is 
becaufe,  it  any  party  to  the  fuit  dies,  the  luit  muft  abate  and 
be  at  an  end  for  the  prefent ;  and  therefore  no  judgment  could 
be  given  for  the  lands  in  queftion.  if  either  of  the  parties  were 
flam  m  battel  ^ :  and  alfo  that  no  perfon  might  claim  an  ex- 
empfan  from  this  trial,  as  was  allowed  in  criminal  cafes, 
where  the  battel  was  waged  in  perfon. 

A  PIECE  of  ground  is  then  in  due  time  fet  out,  of  fixty 
feet  fquare  enclofcd  with  lifts,  and  on  one  fide  a  court  erefted         ' 
for  the  judges  of  the  court  of  common  pleas,  who  attend 
here  m  the.r  fcarlet  robes;  and  alfo  a  bar  is  prepared  for  the 
earned  ferjeants  at  law.     When  the  court  fits,  which  ou^ht 
to  be  by  funnfing,  proclamation  is  made  for  the  parties,  Tnd 
their  champions;  who  arc  introduced  by  two  knights,  and 
are  drefied  nr  a  coat  of  armour,  with  red  fandals,  blreli.ed 
from  the  knee  downwards,  bareheaded,  and  with  bare  atms 
to  the  elbows.  The  weapons  allowed  them  are  only  batons,  or 
hves  of  an  ell  long,  and  a  four  cornered  leathe;  target;  fo 
that  death  very  feldom  enfued  this  civil  combat.  In  thfcourt     - 
rmhtarymdeed  they  fought  with  fword  and  knee,  a«:ordine 
to  Spelman  and  Rufhworth ;  as  likewife  in  France  only  viC 
ems  fought  w.th  the  buckler  and  baton,  gentlemen  armed  at 

fi  e'n?t"  ,f '^."P°"  *'^  -^  other  circumftances,  the  pre. 
fident  Montefqmeu  "  hath  with  great  ingenuity  not  only  de- 
duced the  .mp.ous  cuftom  of  private  duels  upon  imaginary 
pomts  of  honour,  but  hath  alfo  traced  the  heroic  madfefs  of 

K  p:ri'  ''^^ ''' ''-'  -'^^^  ^'^^^^^^  --^' 

When  the  champions,  thus  armed  with  batons,  arrive 
-t  .nt,,,,3         ,^^^^^^^^^^^^  thechampi  nof^    ^  3^^  ^ 
nant  tnen  takes  h.s  adverfary  by  the  hand,  and  makes  oath 

'  Co.  Litt.  294,    Dr^ie^fie tics courls,  204.  «  So  I    h   .R 

Vol,  III.  '"  Sp.L,b..8.c..o.... 

^  «  that 
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that  the  tenements  in  difpute  are  not  the  right  of  die  de- 
mandant ;  and  the  champion  of  the  demandant,  then  takhig 
the  other  by  the  hand,  fwears  in  the  fame  manner  that  they 
are  ;  fo  that  each  champion  is,  or  ought  to  be,  thoroughly 
perfuaded  of  the  truth  of  the  caufe  he  fights  for.  Next  an 
oath  againft  forcery  and  enchantment  is  to  be  taken  by  both 
the  champions,  in  this  or  a  fimllar  form ;  "  hear  this,  ye 
«  juftices,  that  I  have  this  day  neither  eat,  drank,  nor  have 
<«  upon  me,  neither  bone,  ftone,  ne  grafs  j  nor  any  enchant^ 
<'  ment,  forcery,  or  witchcraft,  whereby  the  law  of  God  may 
<^  be  abafed,  or  the  law  of  the  devil  exalted.  So  help  me 
«f  God  and  his  faints." 

The  battel  is  thus  begun,  and  the  combatants  are  bound 
to  fight  till  the  ftars  appear  in  the  evening  :  and,  if  the  cham- 
pion of  the  tenant  can  defend  himfelf  till  the  ftars  appear,  the 
tenant  fhall   prevail  in  his  caufe  ;  for  it  is  fufficient  for  him 
to  maintain  his  ground,  and  make  it  a  drav/n  battel,  he  be- 
ing already  in  pofieffion  \  but,  if  viftory  declares   itfelf  for 
cither  party,  for  him  is  judgment  finally  given.     This  vic- 
tory may  arife,  from  the  death  of  either  of  the  champions  : 
which  indeed  hath  rarely  happened  -,  the  whole  ceremony,  to 
fay  the  truth,  bearing  a   near  refemblancc  to  certain  rural 
athletic  diverfions,  v/hich  are  probably  derived   from  this 
original.     Or  vldory  is  obfained,  if  either  champion  proves? 
recreafit^  that  is,  yields,  and  pronounces  the  horrible  word  of 
craven  ;  a  word  of  difgrace  and  obloquy,  rather  than  of  any 
determinate  meaning.     But  a  horrible  word  it  indeed  is  t(^| 
the  vanquiflied  champion:  fince  as  a  punifliment  to  him  f6r, 
forfeiting  the  land  of  his  principal  by  pronouncing  that  fliame- 
ful  word,  he  is  condemned,  as  a  recreant,  amittere  liberani 
legcn^  that  is,  to  become  infamous,  and  not  be  accounted  libei^ 
ct  legalis  homo ;  being  fuppofed  by  the  event  to  be  proved' 
forfworn,  and  therefore  never  to  be  put  upon  a  jury  or  ad-- 
mitted  as  a  witnefs  in  any  caufe. 

«       This  is  the  form  of  a  trial  by  battel ;  a  trial  which  the 
^  "^"^        tenant,  or  defendant  m  a  writ  of  right,  has  it  in  his  eledion 

T  a 
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at  this  day  to  demand;  and  which  was  the  only  decifion  of 
fuch  writ  of  right  after  the  conqueft,  till  Henry  the  fecond 
by  confent  of  parliament  introduced  ths grand  ajjlfe"- ,  a  pe- 
culiar fpecies  of  trial  by  jury,  in  concurrence  therewith; 
givmg  the  tenant  his  choice  of  either  the  one  or  the  other. 
Which  example,  of  difcountenancing  thefe  judicial  combats,' 
was  imitated  about  a  century  afterwards  in  France,  by  an' 
ed.a  of  Louis  the  pious,  J.  D.  1260,  and  foon  after  by  the 
reft  of  Europe.     Th.^  eaablilhment  of  this  alternative,  Glan- 
vil,  chief  juftice  to  Henry  the  fecond,  and  probably  his  ad- 
vifer_  herein,  conf.ders  as  a  moft  noble  improvement,  as  in 
tatt  it  was,  of  the  law  \ 

yi.   A  SIXTH  fpecies  of  trial  is  by  ^ager  oflanv,  vadla^ 
J  kg^s    ,s  the   foregoing  is  called  ^.ger  of  battel,   -.adiatia 
duelh:  becaufe,  as  in  the  former  cafe  the  defendant  gave  a 
pledge,  gage,  or  vadium,  to  try  the  caufe  by  battel;  fo  here 
he  was  to  put  in  furcties  or  vadios,  that  at  fuch  a  day  he  will 
make  his  law,  that  is,  take  the  benefit  which  the  law  has 
allowed  hm,  y.  For  our  anceftors  confidered,  that  there  were 
many  cafes  where  an  innocent  man,  of  good  credit,  might 
be  overborne  by  a  multitude  of  falfe  witncffes;  and  therefore 
ellabhnied  this  fpecies  of  trial,  by  the  oath  of  the  defendant 
h.mfelf,  for  if  he  will  abfolutely  fwear  himfelf  not  charge- 
able,   and  appears  to  be  a  perfon  of  reputation,  he  Ihall 
go  free  and  for  ever  acquitted  of  the  debt,  or  other  caufe  of 
action. 

This  method  of  trial  Is  not  only  to  be  found  in  the  codes  r  ,,  ,  A 
of  almoft  all  the  northern  nations,  that  broke  in  upon  the      ^       ^ 

J  Append.  N'  I.  §  6.  fmpKcium,  velfaltem  v.a-cnnhmfamia^ 

lam  ienefamm,  dcr^Mia  pnnaps,  de  verli,  cjvod  in  ore  viBi  lurviter  Cmn, 
:o.J,l.oprocerun.,populis  rn,uU.m,  ,uo  conficuLm.  E.  occ^tSZ!^ 
Maehominum,  etfiatus  integritati  tan.    prodita    eft  le.alis  L  i.TuZ     T 

^nspoJ.deUnHi■eroie,.r>,eatofoli,  duelU     ,i..s  UL^ZuuT^^t^ 

,tmm.    Acperhoccmilmsa,;nfperatae     accderathcs  expedAur.   (l  2    c7^ 
t  premaiuras  mortis  ultimum  evadcre        y  Co,  Lilt.  295  ' 
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Roman    empire,    nnd  eftablifhed  petty  kingdoms  upon  it's 
rtlins  ^5  but  it's  original  may  alfo  be  traced  as  far  back  as  the 
Mofaical  law.     ^'  If  a   man  deliver   unto  his  neighbour   an 
<«  afs,  or  an  ox^  or  a  fheep,  or  any  beaft,  to  keep  *,  and  it  die, 
<^  or  be  hurt,  or  driven  away,  no  man  feeing  it;  then  fhall 
<«  an  oath  of  the  Lord  be  between  them  both,  that  he^hath 
'«  not   put  his  hand  unto  his  neighbour's   goods ;  and  the 
"  owner  of  it  iliall  accept  thereof,  and  he  (hall  not  make  it 
if  good  \''     V/e  iliall  likewife  be  able  to  difcern  a  manifeft 
refemblance,  between  this  fpecies  of  trial,  and  the  canonical 
purgation  of  the  popifli  clergy,  when  accufed  of  any  capital 
crime.  .  The  defendant  or  perfon  accufed  was  in  both  cafes 
to  make  oath  of  his  own  innocence,  and  to  produce  a  certain 
number  of  compurgators,  who  fwore  they  believed  his  oath. 
Sdm.ewhat  fimilar  aifo  to  this  is  the  facramentum  decifionis,  or 
the  voluntary  and  decifive  oath  of  the  civil  law^;  where  one 
of  the  parties  to  the  fuit,  not  behig  able  to  prove  his  charge, 
oiFcrs  to  refer  the  decifion  of  the  caufe  to  the  oath  of  his  ad- 
verfary  :  wliich  the  adverfary  was  bouiid  to  accept,  or  tender 
the  fame  propofal  back  again  ;  otherwife  the  whole  was  taken 
as  confeffed  by  him..     But,  though  a  cuftom.  fomewhat  fimi- 
lar  to  this  prevailed  formerly  in  the  city  of  London  S  yet  in 
o-eneral  the  Englifh  lav/  does  not  thus,  like  the  civil,  reduce 
the  defendant,  in  cafe  he  is  in  the  wrong,  to  the  dilemma  of 
either  confeffion  or  perjury:  but  is  indeed  fo  tender  of  per- 
mittino;  the  oath  to  be  taken,  even  upon  the  defendant's  own 
requell,   that  it  allows  it  only  in  a  very  few  cafes ;  and  in 
thofe   it  iras    alfo   dcvifed  other  collateral  remedies  for  the 
party  injured,  in  which  the  defendant  is  excluded  from  his 
wager  of  law.  '  ' 

43  ]      The  manner  of  waging  and  making  law   is   this.     He 
that  has  waged,  or  given  fecurity,  to  make  his  law,  brings 
with  him  into   court  eleven  of  his  neighbours :  a  cuftom,. 
v/hich  v/e  find  particularly  defcribed  fo  early  as  in  the  league 

7^  Sp,  L.  b.  28,  c.  13.  Stiernliook,  ^  Exod.  xxji.  10. 
dejure  Sneonnm.  I,  i.  c.  9.  Feuil  L  i.  ^  Cod.  4.  i,  :J2. 
1,4   10.  2'>.  c  liHu  Abr.l.  ieusogpr.77' 

betwecii 


C'^-  -2.  Wrongs.  343 

between  Alfred  and   Guthrun  the  Dane^;  for  by  tlie  old 
Saxon  conftitution  every  man's  credit  in  courts  of  law  de- 
pendcd  upon  the   opinion  which  his  neiglibours  had  of  his 
veracity.     The  defendant,  then  (landing  at^the  end  of  the 
bar,  is  admoniflied  by  the  judges  of  the  nature  and  dnnger  of 
a  falfe  oath  ^     And  if  he  fcill  perfifts,  he  is  to  repeat  this  or 
the  like  oath:  ^^  hear  this,  ye  judices,  that  I  do  not  owe  un- 
'^  to  Richard  Jones  the  fum  of  ten  pounds,  nor  any  penny 
"  thereof,  in  manner  and  form  as  the  faid  Richard  hath  de- 
«  dared  againft  me.    So  help  me  God."  And  thereupon  his 
eleven  neighbours  or  compurgators   fhall  avow  upon    their 
oaths,  that  they  beheve  in  their  confciences  that  he  i^iith  the 
truth;   fo  that  himfeif  muft   be  fwoni  de  fJelltate,  and  the 
€iey[e\\  de  crediditatc  ^    It  is  held  indeed  by  later  authorities  -, 
that  fewer  than  eleven  compurgators  will  do:  but  fir  Edward 
Coke  is  pofitive  that  there  mud  be  this  number;  and  his  opi- 
nion not  only  feems  founded  upon  better  authority,  but  alfo 
upon  better  reafon:  for,  as  wsger  of  law  is  equivalent  to  a 
verdia  in  the  defendant's  favour,  it  ought  to  be  eflabliftied 
by  the  fame  or  equal  teftimony,  namely,  by  the  oath  o\  twelve 
men.     And  fo  indeed  Glanvil  expreffes  it  S  "  jurabit  duode^ 
''  cima  manur  and  in  9  Henry  III.,  when  a  defendant  in  an 
adion  of  debt  waged  his  law,  it  was  adjudged  by  the  court' 
^'  quod  defendatfe  duodecima  nianu^r    Thus  too,  in  an  author 
of  the  age  of  Edward  the  firil  S  we  read,  <^  adjudicabiiur  reus 
<'  ad  legem  fuam  duodecima  mmur    And  the  antient.  treatife, 
entitled,   Diverfite  des  courtSy  exprefsly  confirms  fir  Edward^ 
Coke's  opinion  ^ 

It  mua  be  however  obferved,  that  fo  long  as  the  cuftom  r  ^ 

continued  of  producing  the/Y7^,they7///,  or  witneiTes  to  give  ^  ^^^^  ^ 
probability  to  the  plaintiff's  demand,  (of  which  we  fpoke  in 
a  former  chapter,)  the  defendant  was  not  put  to  wage'his  law 


.cap.  3.   Wilk.  LL.  An^l,  Sax.  k  Ben^ham  mama:  c,  c. 

C     C ,,  j  K-      /-  O  _  ,  .  ' '  ^ 

.  ^"    ■.' ,       *  '   ^^  cov'inl  aver'  one  iiy  x-i  jnaynz  de 

jurer  one  luy^  fc.  que  l!%  talendrv.  en  lour 
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\    "      '''^^^-  ^T'  cn^i/ciens  que  il  d^iyl  v^kr,      (foL  306 

'   ^'  ^'   ^-9-    •  cdiL  153d.) 

^  Hiz,  Ahr.  t,  ley.  78. 

^  ^  3  unlefs 
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unlefs  xh-tfecla  was  firft  produced,  and  their  teftimony  was 
found  confiftcnt.  To  this  purpofe  fpeaks  magna  carta^  c.  28. 
^^  Nullus  ballivus  de  caetero ponai  aliquem  ad  legem  'manifejlafjty^ 
(that  is,  wager  of  battel,)  "  nee  adjuratnentumy^  (that  is,  wager 
of  law,)  ^^ Jimplici  loquela  fua^^  (that  is,  merely  by  his  count 
or  declaration,)  ^^fme  tejlihiis  fidelibiis  adhoc  induBisT  Which 
Fleta  thus  explains"^:  ^^ft petensfeBam  produxerit^  et  Concordes 
<^  inveniantur^  tunc  reus  potent  vadiare  legem  fuam  contra  peten* 
^^  tern  et  contra  feBam  fuam  prolatam ;  fed  ft  feEla  variabilis  in- 
*'  veniatury  extunc  non  tenehitur  legem  vadiare  contra  feElam 
«  illamV  It  is  true  indeed,  that  Fleta  exprefsly  limits  the 
number  of  compurgators  to  be  only  double  to  that  of  tht  feBa 
produced;  ''  ut  ft  Amos  vel  tres  tcfles produxerit  ad probandumy 
"  oportet  quod  defenfio  fiat  per  q^2lX.mox  vel  per  fex;  ita  quod  pro 
^^  quolibet  tefle  duos  producat  juratoreSy  ufque  ad  duodecim  :'* 
fo  that  according  to  this  dodrine  the  eleven  compurgators 
were  only  to  be  producedy  but  not  all  of  them  fworny  unlefs 
th^fecla  confided  oifix.  But,  though  this  might  poffiblybe 
the  lule  till  the  production  of  ihtfeBa  was  generally  difufed, 
fmce  that  time  the  duodecima  manus  feems  to  have  been  gene- 
rally required  -"'. 

In  the  old  Swedifli  or  Gothic  conftitution,  wager  of  law 
was  not  only  permitted,  as  it  ftill  is  in  criminal  cafes,  unlefs 
the  fad  be  extremely  clear  againft  the  prifoner  ^ ;  but  was 
alfo  abfolutely  required,  in  many  civil  cafes :  which  an  au- 
thor of  their  ownP  very  juftly  charges  as  being  the  fource  of 
frequent  perjury.  This,  he  tells  us,  was  owing  to  the  popifli 
ecclefiaftics,  who  introduced  this  method  of  purgation  from 
their  canon  law;  and,  having  fown  a  plentiful  crop  of  oaths 
5^3'  ]  in  all  judicial  proceedings,  reaped  afterv/ards  an  ample  har- 
veft  of  perjuries:  for  perjuries  were  punifhed  in  part  by  pe- 
cuniary lines,  payable  to  ihe  coffers  of  the  church.  But 
with  us  in  England  wager  of  law  is  never  required;  and  is 
then  only  admittedy  where  an  action  is  brought  upon  fuch 
matters  as  may  be  fuppofed  to  be  privately  tranfadled  between 

^  L  2.  c.  63.  ^  Med.  Ui).  Hid.  xxxii',  22. 

^  Bro.  Abi\  t.  ley  gagei\  9,  P  Stitrnha-jk  de  Jure  Sueonwr.,  I  i.  c.  9. 
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the  parties,  and  wherein  the  defendant  may  be  prefumed  to 
have  made  fttisfa£lion  without  being  able  to  prove  it.  There- 
fore it  is  only  in  a£lions  of  debt  upon  fimple  contrad",  or 
for  amercement,  in  aftions  of  detinue,  and  of  account,  where 
the  debt  may  have  been  paid,  the  goods  reftored,  or  the  ac- 
count balanced,  without  any  evidence  cf  either ;  it  is  only 
in  thefe  aftions,  I  fay,  that  the  defendant  is  admitted  to  v/age 
his  law"^:  fo  that  wager  of  law  lieth  not,  when  there  is  any 
fpecialty  (as  a  bond  or  deed)  to  cliarge  the  defendant,  for 
that  would  be  cancelled  if  fatisfied;  but  when  the  debt  grow- 
eth  by  word  only  :  nor  doth  it  lie  in  an  aflion  of  debt,  for 
arrears  of  an  account,  fettled  by  auditors  in  a  former  a£tionf. 
And  by  fuch  wager  of  law  (when  admitted)  the  plaintiff  is 
perpetually  barred  5  for  the  law,  in  the  fimplicity  of  the  an- 
tient  times,  prefunf)ed  that  no  one  would  forfwear  himfelf 
for  any  worldly  thing  ^  Wager  of  law  however  lieth  in  ^ 
*Tal  adion,  where  the  tenant  alleges  he  was  not  legally  fum;" 
fnoned  to  appear;^  as  well  as  in  mere  perfonal  contracts  ^ 

A  MAN  outlawed,  attainted  for  falfe  verdift,  or  for  con- 
fpiracy  or  perjury,  or  otherwife  become  infamous,  as  by  pro-- 
nouncing  the  horrible  vvord  in  a  trial  by  battel,  flrall  not  be 
permitted  to  wage  his  law.  Neither  fliall  an  infant  under  the 
age  of  twenty-one,  for  he  cannot  be  admitted  to  his  oath; 
and  therefore,  on  the  other  hand,  the  courfe  of  juftice  fhali 
flow  equally,  and  the  defendant,  where  an  infant  is  plaintiff^ 
fhallnot  wage  his  law.  But  a  feme-covert,  when  joined  with 
her  hufband,  may  be  admitted  to  wage  her  law,  and  an  alien 
fhali  dp  it  in  his  own  language  ". 

It  is  moreover  a  rule,  that  where  a  man  is  compellable  by 
law  to  do  any  thing,  whereby  he  becomes  creditor  to  another^, 
the  defendant  in  that  cafe  (hall  not  be  permitted  ro  wage  his 
law:  for  then  it  would  be  in  the  power  of  any  bad  man  to 
run  in  debt  firft,  againft  the  inclinations  of  his  creditor,  ana 
afterwards  to  fwear  it  away.     But  where   the  plaintiff  hath 

^  Co.  Lite.  295.  t  Finch.  L.  423. 

r   10  Rep.  103.  u  Co.  Litt.  295, 

'  Co.  Liu.  295. 
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given  voluntary  credit  to  tlie  defendant,  there  he  may  wage 
his  law  ;  for,  by  giving  hini  fuch  credit,  the  plaintiiThas  him- 
feif  borne  teitimony  that  he  is  one  whofe  charafler  may  be 
truiled.  Upon  this  principle  it  is,  that  in  an  aflion  of  debt 
againft  a  pri Toner  by  a  gaoler  for  his  victuals,  the  defendant 
{hall  not  wage  his  law:  for  the  gaoler  cannot  refufe  the  pri- 
foner,  and  ought  not  to  fufFer  him  to  perilli  for  want  of  fuL 
tcnaiice.  But  otherwifc  it  is  for  the  board  or  diet  of  a  man  at 
liberty.  In  an  adion  of  debt  brought  by  an  attorney  for  his 
fces>  the  defendant  cannot  wage  his  law,  becaufe  the  plain- 
tiff is  compellable  to  be  his  attorney.  And  fo,  if  a  fervant 
be  retained  according  to  the  ftatute  of  labourers,  5  Eliz.  c.  4. 
which  obliges  all  fmgle  perfpns  of  a  certain  age,  and  not 
having  other  vifible  means  of  livelihood,  to  go  out  to  fervice; 
in  an  a6rion  of  debt  for  the  wages  of  fuch  a  fei^rant,  the  maf- 
ter  fhall  not  wage  his  lav/,  becaufe  the  plaintiff  was  compeL 
lable  to  ferve.  But  it  had  been  otherwife,  had  the  hiring 
l^een  by  fpecial  contraft,  and  not  according  to  the  ftatute  ^, 

In  no  cafe  >vhere  n  contempt,  trefpafs,  deceit,  or  any  in- 
jury with  force  is  alleged  againft  the  defendant,  is  he  permitted 
to  wai^e  his  law  ":  for  it  i^  impoiTible  to  prefume  he  has  fa- 
tisfied  theplaintifl-'his  demand  in  fuch  cafes,  where  damage^ 
are  uncertain  and  left  to  be  affelTed  by  a  jury.  Nor  will  the 
lav/  truft  the  defendant  with  ^vi  oath  to  difcharge  himfclf, 
where  the  private  injury  is  coupled  as  it  were  with  a  public 
crime,  that  of  force  and  violence;  which  would  be  equiva- 
lent to  the  purgation  oath  of  the  civil  law,  which  ours  has  fa 
juiily  reje£led. 

Executors  and  adminiftrators,  when  charged  for  the  debt 
of  the  dcceafed,  (hall  not  be  admitted  to  wage  their  law^ :  for 
no  man  can  yAiIi  a  fafe  confcience  wage  law  of  another  man's 
contract^  tliat  is,  fwcar  that  he  never  entered  into  it,  or  at 
lead  that  he  privately  dlfcharged  it.  The  king  alfo  has  his 
prerogative;  for,  as  all  wager  of  law  im.ports  a  refieclion  on 
the  plaintiff  for  difhoncRvj  therefore  there  fnall  be  no  fuch 

^-  Co.  Lilt..  205.  X  J/fd    Fi^yir,  2ZC\  ^  Finph.  L.  424. 
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wager  on  aftions  brought  by  him  \  And  this  prerogative 
extends  and  is  comniAanicated  to  his  debtor  and  accomptant  j 
for,  on  a  writ  of  quo  minus  in  the  exchequer  for  a  debt  on  flm- 
ple  contraa,  the  defendant  is  not  allowed  to  wage  his  law  =•. 

Thus  the  wager  of  law  was  never  permitted,  but  whsre 
the  defendant  bore  a  fair  and  unreproachablecnaraaer;  and 
It  alfo  was  confined  tofuch  cafes  where  a  debt  mi-ht  be  fun- 
pored  to  be  difcharged,orfatisfaaion  made  in  private,  witli- 
out  any  witneffes  to  atteft  it :  and  many  other  prudential  re- 
ftri6lions  accompanied  this  indulgence.  But  at  length  it  was 
confidered,  that  (even  under  all  it's  reflriaions)  it  threw  too 
great  a  temptation  in  the  way  of  indigent  or  profligate  men: 
and  therefore  by  degrees  n^^^-  remedies  were  devifed,  and  new 
forms  of  aaion  were  introduced,  wherein  no  defendant  is  at 
hberty  to  wage  his  la'.v.     So  that  now  no  plaintiff  need  at  all 
apprehend  any  danger  from  the  harrlJi^efs  of  his  debtor's  con- 
fcience,  unlefs  he  voluntarily  cKufes  to  rely  on  his  adverfary's 
veracity,  by  bringing  an  obfolete,  inftead'of  a  modern,   ac- 
tion.    Therefore  one  fliall  hardly  hear  at  prtfent  of  an  aaion 
of  ddt  brought  upon  a  fimple  contraft  :  that  being  fupniipd 
by  an  adion  of  trefpafs  on  the  cafe  for  the  breach  of  a  promife 
or  apmpftt;  wherein,  though  the  fpecific  debt  cannot  here- 
covered,  yet  damages  may,  equivalent  to  the  fpecific  dtb^ 
And,  this  being  an  adion  of  trefpafs,  no  law  can  be  waged 
therein.     So,  inftead  of  an  aftion  of  deilnne  to  recover  the 
very  thing  detained,  an  ^.aion  of  trefpafs  on  the  cafe  in  trover 
and converfion  is  ufually  brought;'  wherein,  though  the  horfe 
or  other  fpecific  chattel  cannot  be  had,  yet  the  defendant  fl,  d!  f  ^48  1 
pay  damages  for  the  converfion,  equal  to  the  value  of  the 
chattel;  and  for  this  trefpafs  alfo  no  wager  of  law  is  allowed 
In  the  room  of  aftions  of  account,  a  bill  in  equity  is  ufu.'Iy 
filed  :  wherein,  t'nough  the  defendant  anfwers  upon  his  oath, 
yet  fuch  oath  is  not  conclufive  to  the  plaintiff;   but  h'-  may 
prove  every  article  by  other  evidence,  in  contrariiftion  to  wi>at 
the  defendant  has  fworn.     So  that  wager  of  law  is  quite  out 

5  Finch.  L.  425.  =  Co.  Lilt.  J 9  J. 
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of  ufe,  being  avoided  by  the  mode  of  bringing  the  aftlon  j 
but  ftill  it  is  not  out  of  force.  And  therefore,  when  a  new 
ftatute  inflias  a  penalty,  and  gives  an  adion  of  debt  for  re- 
covering it,  it  is  ufual  to  add,  in  which  no  wager  of  law  (hall 
be  allowed:  otherwife  an  hardy  delinquent  might  efcape  any 
penalty  of  the  law,  by  fwearing  he  had  never  incurred,  or 
elfe  had  difcharged  it. 

These  fix  fpecles  of  trials,  that  we  have  confidered  in  the 
prefent  chapter,  are  only  had  in  certain  fpecial  and  eccentri- 
cal cafes ;  where  the  trial  by  the  country,  per  pais,  or  by  jury, 
would  not  be  fo  proper  or  efFeaual.  In  the  next  chapter 
wefhall  confider  at  large  the  nature  of  that  principal  cnte. 
pon  of  truth  in  the  law  of  England. 
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CflAPTER  THE  TWENTY-THIRD 
OF  THE    TRIAL  BY    JURY. 


T^HE  fubjea  of  our  next  inquiries  will  be    the    nature 
and   method  of  ths  trial  by  jury;  called  alfo  the  trial 
per  pais,  or  by  the  country:  a  trial  that  hath  been  ufed  time 
out  of  mind  in  this  nntion,  and  feems  to  have  been  coeval 
with  the  firit  civil  government  thereof.     Some  authors  have 
endeavoured  to  trace  the  original  of  juries  up  as  high  as  the 
Britons  themfelves,  the   firft  inhabitants  of  our  ifland  ;  but 
certain  it  is,  that  they  were  in  ufe  among  tiie  tarlioft  Saxoa 
colonies,  their  inftitution  being  afcribed  by  bifliop  Nicholfon  » 
to  Woden  himfelf,  their  great  legiflator  and  captain.  Hence 
it  is,  that  we  may  find  traces  of  juries  in  the  Jaws  of  all  thofe 
nrJons  which  adopted  the  feodal  fyftem,  as  in  Germany, 
France,  and  Italy  ;  who  had  all  of  them  a  tribunal  compofed 
of  twelve  good  men  and  true,  •«  boni  homines,"  ufually  the 
vafais  or  tenants  of  the  lord,  being  the  equals  or  peers  of  the 
parties  litigant;  and,  as  the  lord's  vafais  judged  each  other 
m  the  lord's  courts,  fo  the  king's  vaiVds,  or  the  lords  them- 
felves, judged  each  other  in  the  king's  court  ^     In  England 
we  find  adual  mention  of  them  fo  early  as  the  laws  of\ing 
Ethelred,  and  that  not  as  a  new  invention  <=.     Stiernhook'' 
afcribes  the  invention  of  the  jury,  which  in  the  Teutonic 
language  is  denominated  nembda,  to  Regner,  king  of  Sweden 
and  Denmark,  who  was  co-temporary  with  our  king  Egbert. 
Juft  as  we  are  apt  to  impute  the  invention  of  this,  and^fome 

\  *7"'"-'  Uxmum,  ;..  12.  c  Wilk.  LL.  An^l  Sax.  117. 

>  Sp.  L.  h.  30.  c.  18.     CapiluLLud.     i  di-J:<re  Sueonum.t.i.  c.a, 
pi'.A.D.ii^.  ,.2.  ^ 
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other  pieces  of  jarldica!  polity,  to  the  fuperior  genius  of  Al- 
fred the  great;  to  whom  5  on  account  of  his  having  done 
^luch,  it  is  uiunl  to  attribute  every  thing  :  and  as  the  tradi- 
tion of  antient  Greece  phiced  to  the  account  of  their  one 
Hercules  whatever  atchievcment  was  performed  fuperior  to 
the  ordinary  prov/efs  of  mankind.  Whereas  the  truth  feems 
to  be,  that  this  tribunal  was  univerfally  eflablifiied  among  all 
the  northern  nation s,  and  fo  interwoven  in  tlieir  very  con-p 
ftitution,  that  the  earlieil  accounts  of  the  one  give  us  alfo 
fomc  traces  of  the  other.  Ii's  ercablifliment  however  and  ufe> 
in  this  iflandj  of  what  date  foever  it  be,  though  for  a  time 
greatly- impaired  and  ihaken  by  th.e  introduftion  of  the  Nor- 
man trial  by  battel,  v/as  always  fo  highly  cft.eemed  and  valued 
by  the  people,  that  no  conqueft,  no  change  of  government, 
could  ever  prevail  to  abolifh  it.  In  mag^ia  carta  it  is  more 
than  once  iniiRed  on  as  tlie  principal  bulwark  of  our  liber- 
ties *,  but  efpecialiy  by  chap.  29.  that  no  freeman  ihall  be 
hurt  in  cither  liis  perfon  or^property  j^'  7nji  per  legale  judicium 
^^  parium  fuorum  vel  per  legem  terrae.^^  A  privilege  wKich  is 
couched  in  almoft  the  fame  words  with  that  of  the  emperor 
Conrad,  two  hundred  years  before  ^:  "  nemo  betieficium  fuum 
<«  perdat^  nifi  fecundum  conjuetud'inem  antecejforiim  fwjirorum  et 
^^  per  judicium  parium  fuorumP  And  it  was  ever  efteemed, 
in  all  countries,  a  ppvilege  of  the  highefi:  and  mod  benefi- 
c;lal  nature. 

But  I  v/111  not  mifpend  the  reader's  time  In  fruitlefs  en- 
comiums on  this  methcd  of  trial  :  but  ih.?.ll  proceed  to  the 
dilTe£iion  and  examination  of  it  in  all  it's  parts,  from  whence 
indeed  it's  hii-hcll  encomium  will  arife ;  fince,  the  more  it  is 
fearched  into  and  underftood,  the  more  it  is  fure  to  be  valued. 
And  this  is  a  fpecies  of  knowlege  moit  abfolutely  necefiary 
for  every  eentleman  in  the  kingdom:  as  well  becaufe  he  may 
be  frequenEly  called  upon  to  determine  in  this  capacity  the 
Fii^hts  of  others,  his  fellow-fubjecls;  as  becaufe  his  own  pro- 
pertyjhis  liberty,  and  his  life,  depend  upon  mair.taining,  in 
it's  legal  force^  the  conllitutional  trial  by  jury. 

^  II.  IcA'g.:!.  A  3.  ^.  S.  A  4. 
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Trials  by  jury  hi  civil  caufes  are  of  tv.ro  Icint's;  f;.-i'/-a-' 
erdinary,  and  crrf/Vz^rj,.  The  extraordinary  I  fliail  only  britfl^ 
hint  at,  and  confine  the  main  of  rny  obfervatlons  to  thu^ 
which  is  more  ufual  and  ordinary . 

The  firfi;  fpecies  of  extraordinary  trial  by  jurv  is  that  of 
the  grand  ajlfe,  which  was  inftituted  by  king  Henry  the  fe- 
cond  in  parliament,  as  v/as  mentioned  ii5  the  preceding  chap- 
ter, by  way  of  alternative  offered  to  the  choice  of  the°tena'ip 
or  defendant.in  a  writ  of  right,  inftead  of  the  barbarous  ?V,d 
unchnaiaa  cuftom  of  duelling.  For  this  purpofe  a  writ  ch 
magna  ajftfa  eligenda  is  direded  to  the  flieriff  •',  to  return  four 
knights,  who  are  to  eled  and  chufe  twelve  others  to  be  join^-d 
with  them,  in  the  manner  mentioned  by  GlanviK  •  who 
.  having  probably  advifed  tlie  meafure  itfelf,  is  more  than 
ulually  copious  in  defcribing  it ;  and  thefe,  all  together,  form 
the  grand  affife,  or  great  jury,  which  is  to  try  the  matter  of 
right,  and  mufl;  now  confifc  of  fifteen  jurors"  (i). 

Another  fpecies  of  extraordinary  juries,  is  the  jury  to  rrv 
an  attaint;  which  is  a  procefs  cornir.enced  againft  a  form-^'r 
jury,  for  bringing  in  a  falfe  verdid;  of  which  we  fliali  fpeak 
more  largely  in  a  fubfequent  chapter.  Atprefent  I  ftaironK. 
obferve,  that  this  jury  is  to  confiif  of  twenty-four  of  the  bVit 
men  m  the  county,  who  are  called  the  grand  jury  in  th-  ^t 
taint,  to  diilinguifh  them  from  the  firfl  or/rf,Vjury;  an.'  th^^fe^ 
are  to  hear  and  try  the  goodnefs  of  the  former  verdid. 

WI.TH  regard  to  the  ordinary  trial  by  jury  in  civil  cafes, 
1  ihall  purfue  the  fame  method  in  coaGdering  it,  that  I  fa 

E  /.  2.  c.  II — 21.  J    ^• 


(i)    It  feems  not  to  be  afcertained  tiiat  a;;-.- fr.^ci'^c  n-n.! 
above  twelve  is  abfolutely  necelTary  to  coaflilute  the'''..-arc''r£^T 

but  it  is   theufualcourfetofvvearuponitthefcuu-k-.;'4t..!l' 
twelve  others.    Vhcr,  Trial,  X  e.  '"^ 

Seethe  proceedings  upon  a  writ  of  right  before  the  fix-tc-en  r-. 
eogmtors  of  the  grand  affife,  in  2  m/f.  541 . 
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out  with  in  explaining  the  nature  of  profecuthig  aflions  in  ge- 
neralj  viz.  by  following  the  order  and  courfe  of  the  proceed- 
ings themfelves,  as  the  mod  clear  and  perfpicuous  way  of' 
treating  it. 

^^^  -]  When  therefore  anifFae  is  joined,  by  thefe  words,  ^^  and 
'^  this  the  faid  A  prays  may  be  inquired  of  by  the  country/* 
or,  "  and  of  this  he  puts  himfelf  upon  the  country, — and  the 
*'  faidB  does  the  like,"  the  court  awards  a  writ  oi  venire  fa- 
cias upon  the  roll  or  record,  commanding  the  fherifF  "  that 
*'  he  caufe  to  come  here  on  fuch  a  davj  twelve  free  and  law- 
*'  ful  men,  liberos  et  legates  homines^  of  the  body  of  his  coun- 
«^  ty,  by  whom  the  truth  of  the  matter  may  be  better  known^ 
*^  and  who  are  neither  of  kin  to  the  aforefaid  A,  nor  the 
f^  aforefaid  B,  to  recognize  the  truth  of  the  iffue  between 
<^  the  faid  parties  *.'  And  fuch  writ  is  accordingly  iffued 
to  the  flierifl'. 

Thus  the  caufe  (lands  ready  for  a  trial  at  the  bar  of  the  court 
itfelf :  for  ail  trials  were  there  antiently  had,  in  a£lions  which 
were  there  lirfh  commenced  j  which  then  never  happened  but 
in  matters  of  weight  and  confequence,  all  trifling  fults  being 
ended  in  the  court-baron,  hundred,  or  county  courts  :  and  in- 
deed all  caufes  of  great  importance  or  difficultyare  ftill  ufually 
retained  upon  motion,  to  be  tried  at  the  bar  in  the  fuperior 
courts.  But  when  the  ufage  began  to  bring  actions  of  any 
trifling  value  in  the  courts  of  Weftminfter-hall,  it  was  found 
to  be  an  intolerable  burthen  to  comj^el  the  parties,  witneffes, 
and  jurors,  to  come  from  Weflmoreland  perhaps  or  Cornwall, 
to  try  an  aftlon  of  aflault  at  Weftminfler.  A  praftice  there- 
fore very  early  obtained,  of  ccnti?iuing  the  caufe  from  term  to 
term,  in  the  court  above,  provided  the  juftices  in  eyre  did  not 
previoufly  come  into  the  county  where  the  caufe  of  adion 
arofe  ^  :  and  if  it  happened  that  they  arrived  there  within 
that  interval,  then  the  caufe  was  removed  from  the  jurifdic- 

^  Append.  N^  fl.  §4.  ^^nijij^'jifciaruitineraniesprius-ccnerint 

^Semper    (iahitur    dies    prtihiis  a     *' ad  parifs  zUas.'^     (Bra6t.  /.  3.    ir.  i, 
jujilciarm  de  banco,  fab  iali  condition'!,     c,  ll*   §  Z,) 
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tion  of  the  juflices  at  Weftmlnfler  to  that  of  the  juRices  in 
eyre.  Afterwards  when  the  juftices  in  eyre  were  fuperfeded 
by  the  modern  juftices  of  aflife,  (who  came  twice  or  thrice  in 
the  year  into  the  fever  al  counties^  ad  capiendas  q/JifaSy  to  take 
or  try  writs  of  afiife,  of  mort  d'  ance/Iory  novel  diffeifm^  nufance^ 
and  the  like,)  a  power  was  fuperadded  by  ftatute  Weftm.  2.  [  3$^  ] 
13  Edw.  I.  c.  30.  to  thefe  juftices  of  affife  to  try  common 
iflues  in  trefpafs,  and  other  lefs  important  fuits,  with  direc- 
tions to  return  them  (when  tried)  into  the  court  above, 
where  alone  the  judgment  fhould  be  given.  And  as  only 
the  trial,  and  not  the  determination  of  the  caufe,  was  now- 
intended  to  be  had  in  the  court  below,  therefore  the  claufe 
of  nifi  prius  was  left  out  of  the  conditional  continuances  be- 
fore mentioned,  and  was  dlrefted  by  the  ftatute  to  be  inferted 
in  the  writs  of  venire  facias ;  that  is,  <^  that  the  (herifF  fhould 
"  caufe  the  jurors  to  come  to  Weftminfter  (or  wherever  the 
"  king's  court  fhould  be  held)  on  fuch  a  day  in  eafter  and 
*^  michaelmas  terms;  nifi prius y  unlefs  before  that  day  the 
*^  juftices  afTigned  to  take  affifes  fhall  come  into  his  faid 
*^  county."  By  virtue  of  which  the  flieriff  returned  his 
jurors  to  the  court  of  the  juftices  of  afTife,  which  was  fure  to 
be  held  in  the  vacation  before  eafter  and  michaelmas  terms; 
and  there  the  trial  was  had. 

An  inconvenience  attended  this  provifion :  principally  be- 
caufe,  as  the  fherifF  made  no  return  of  the  jury  to  the  court 
at  Weftminfter,  the  parties  were  ignorant  who  they  were  till 
they  came  upon  the  trial,  and  therefore  were  not  ready  v/ith 
their  challenges  or  exceptions.  For  this  reafon,  by  the  ftatute 
42^  Edw.  III.  c.  II.  the  method  of  trials  by  nifi  prius  v^ 2,% 
altered;  audit  was  enafited  that  no  inquefts  (except  of  affife 
and  gaol-delivery)  fhould  be  taken  by  writ  oi  nift  prius y  till 
after  the  fheriff  had  returned  the  names  of  the  jurors  to  the 
court  above.  So  that  now  in  almoft  every  civil  caufe  the 
ciaufe  oi  nift  prius  Is  left  out  of  the  writ  oive?iire  facias ^  which 
is  the  llierifF's  warrant  to  warn  the  jury;  and  is  inferted  in 
another  part  of  the  proceedings,  as  v/e  fliall  fee  prefently. 

For 


^^^  PRIVATK    .  BOOXIIL 

For  now  the  courfe  is,,  to  make  the  (herifF^s  venire  return- 
able on  the  iail  return  of  the  fame  term  wherein  iiTue  is  joined  j^ 
viz.  hilary  or  trinity  terms  ^  which,  from  the  making  up  of 
the  iiTues  therein,  are  ufuaily  called  ijjimbte  terms.  "And  he 
returns  the  name^  of  the  jurors  in  a  panel  (a  little  pane,  or 
oblong  piece  of  parchment)  annexed  to  the  writ.  This  jury 
or  A  ]  is  not  fummoned,  ar.d  therefore,  not  appearing  at  the  day, 
mull  unavoidably  make  default.  For  which  reafon  a  compul- 
five  procefs  is  now  awarded  againit  the  jurors,  called  in  the 
common  pleas  a  writ  of  habeas  corpora  jur  at  or  am  ^  and  in  the 
king's  bench  a  dijlringas;  commanding  the  flieriiF  to  have 
their  bodies,  or  to  diftrein  them  by  their  lands  and  goods,  that 
they  may  appear  upon  the  day  appointed.  The  entry  therefore 
on  the  roil  or  record  is^  ^^  that  the  jury  is  refpited, through 
«  defea-  of  the  jurors,  till  the  firft  day  of  the  next  term,  then 
«  to  appear  at  WeftminPier;  unlefs  before  that  tiilie,  viz,  ort 
"  wednefday  the  fourth  of  March,  the  juftices  of  our  lord 
<«  the  king,  appointed  to  take  afTifes  in  that  county,  fliall  have 
.  «<  come  to  Oxford,  that  is,  to  the  place  affigned  for  holding 
*^  the  afiifes."  And  thereupon  the  wrii:  commands  the  flierifF 
to  have  their  bo'iic^s  at  Yv^ei\miniter  on  the  faid  firft  day  of 
next  term,  or  before  the  faid  juftices  of  a^Jife,  if  before  that 
time  they  come  to  Oxford;  Ws.  on  the  fourth  of  March 
aforel^iid.  And,  as  the  judges  are  fure  to  come  and  open 
the  circuit  commiflions  on  the  day  mentioned  in  the  writ,  the' 
fiierifF  returns  and  fummons  this  jury  to  appear  at  the  aflifes, 
and  there  the  trial  is  had  before  the  juftices  of  affife  and  iiifi 
pritis  :  among  whom  (as  hath  been  laid  ^')  are  ufuaily  tv/o  of 
the  judges  of  the  courts  at  Weftminfter,  the  whole  kingdom 
being  divided  into  fix  circuits  for  this  purpofe.  And  thus  we 
may  obferve  that  the  trial  of  com.mon  iiTues,  at  nift  priiis^ 
which  was  in  it's  original  only  a  collateral  incident  to  the  ori- 
ginal bufinefs  of  the  juftices  of  aftife,  is  now,  by  the  various 
■  revolutions  of  pra6lice,  become  their  principal  civil  employ- 
ment :  hardly  any  thing  remaining  in  ufe  of  the  real  ([jj^fesy* 
but  the  name. 

^  Append.  lN*II.    §  4.  '      ^  Scepag  59. 
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If  the  fheriff  be  not  an  indifferent  petfon;  as  if  he  be  a 
party  m  the  fuit,  or  be  related  by  either  blood  or  affinity  to 
euner  of  the  parties,  he  is  not  then  trailed  to  return  the  jury; 
but  the  ventre  fliall  be  direfted  to  the  coroners,  who  in  this, 
as  in  many  other  inftances,  are  the  fubfiitutes  of  the  flieriff 
to  execute  procefs  when  he  is  deemed  an  improper  perfon  If 
any  exception  lies  to  the  coroners,  the  vsnire  fliail  be  direfted 
to  two  clerks  of  the  court,  or  two  perfons  of  the  county 
named  by  the  court,  and  fworn  ".  And  thefe  two,  who  are  [  355  1 
called  elifars,  or  eledors,  fliall  indifferently  name  the  inry, 
and  their  return  is  final ;  no  challenge  being  allowed  to  theb 

„  ^!,T  "'  ?°r  P'"^'  '  ^'^'^'='  ^"d  ^''^f'^^^*^  (^iA  fir  Matthew 
Ha  eo)  in  thefe  firit  preparatory  ftages  of  the  trial,  how  admi- 
rably this  conftitution  is  adapted  and  framed  for  the  invefti. 
gation  of  truth,  beyond  any  other  method  of  trial  in  the  world, 
^or,  hrft,  the  perfon  returning  the  jurors  is  a  man  of  fome 
iortune  and  confequence ;  that  fo  he  rnay  be  not  only  the  lefs  •     ■ 
tempted  to  commit  wilful  errors,  but  likewife  be  reLnfible 
for  the  faults  of  either  himfelf  or  his  officers  :  and  he  is  alfo 
bound  by  the  obligation  of  an  oath  faithfully  to  execute  his 
duty.    Next,  as  to  the  time  of  their  return:  the  pannel  is  re- 
turned  to  the  court  upon  the  original  venire,  and  the  jurors 
^e  to  be  fummoned  and  brought  in  many  weeks  afterwards 
to  the  trial,  whereby  the  parties  may  have  notice  of  the  jurors, 
and  of  their  fufficiency  or  infufficiency,  charafters,  connec- 
tions, and  relations,  that  fo  they  may  be  challenged  upon  juft 
caufe ;  while  at  the  fame  time  by  means  of  the  compulfory 
procefs  {oidtjrtngas,  or  habeas  corpora)  the  caufe  is  not  likl 
to  be  retarded  through  defeft  of  jurors.     Thirdly,  as  to  th- 
placeoi  their  appearance:  which  in  caufes  of  weiVht  and 
confequence  is  at  the  bar  of  the  court ;  but  in  ordinary  cafes 
at  the  affifes,  held  in  the  county  where  the  caufe  of  aclion 
arifes,  and   the  witneffes  and  jurors  live:  a  proviiion  moft 
excellently  calculated  for  the  faving  of  expenfe  .0  the  parties. 
«  Fortefc.  ,e  La.,.  tL.  c.  ^5.    Co.  Li.t.    ,8.  ?  Hift.  C.  I,  c  x. 
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For  though  the  prcparrition  of  the  caufes  In  point  of  plead- 
ing is  tranfaaed  at  Weftmhifter,  whereBy  the   order  and 
uniformity  of  proceeding  is  preferved  throughout  the  kuag- 
dom^  and  multiplicity   of  forms  is   prevented;  yet  thi6  is 
ho  great  charge  or  trouble,  one  attorney  being  able  to  tranfad 
the  bufmefs  of  forty  clients.     But  the  troublefome  and  mod 
cxpenfive  attendance  is   that  of  jurors  and  witneffes  at  th.£ 
trial;  which  therefore  is  brought  home  to  them,  in  the  coun- 
try  where  moft  of  them  Inhabit.     Fourthly,  the  perfons  before 
r       g  n  whom  they  are  to  appear,  and  before  whom  the  trial  is  to 
be  held,  are  the  judges  of  the  fuperior  court,  if  it  be  a  trial 
at  bar;  or  the  judges  of  affife,  delegated  from  the  courts  at 
Weftminfter  by  the  king,  if  the  trial  be  held  in  the  country: 
perfons,  whofe  learning  and  dignity  fecure  their  jurifdiftioa 
from  contempt,  and  the  novelty  and  very  parade  of  whofe 
appearance  have  no  fmall  influence  upon  the  multitude.  The 
very  point  of  their  being  ftrangers  In  the  county  is  of  infinite 
fervice,  in  preventing  thofe  fadions  and  parties,  which  would 
intrude  in  every  caufe  of  moment,  were  it  tried  only  before 
perfons  refident  on  the  fpot,  as  juftlces  of  the  peace,  and  the 
like.     And,  the  better  to  remove  all  fufpicion  of  partiality>| 
it  was  wifely  provided    by  the  ftatutes  4  Edw.  Hi.  c.  2.\ 
S  Ric.  II.  c.  2.  and  33  Hen.  VIIL  c.  24.  that  no  judge  of 
aiEfe  fliould  hold  pleas  in  any  county  wherein  he  was  boni^ 
or  inhabits  (2) .    And,  as  this  conftitution  prevents  party  and! 
faftion  from  intermingling  in  the  trial  of  right,  fo  it  keeps; 
both  the  rule  and^  the  adminiftration  of  the  laws  uniform.^ 
Thefe  juRices,  though  thus  varied  and  {hiked  at  every  afiifes,i 
are  all  fworn  to  the  fame  laws,  have  had  the  fame  educational 
have  purfued  the  fame  ftudies,  converfe  and  confult  together^ 
communicate  their  decifioas  and  refolutions,  and  prefide  ia| 
thofe  courts  which  are  mutually  connecSed  and  their  judg-" 
ments  blended  together,  as  they  are  interchangeably  courts, 
of  appeal  or  advice  to  each  other.     And  hence  their  admlm-i 
flration  of  juftice,  and  conduft  of  trials,  are  confonant  andj 


(i)  See  page  60,  note  8,  ante.  | 

uniform  V 
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uniform ;  whereby  that  confufion  and  contrariety  are  avoided, 
which  would  naturally  arife  frona  a  variety  of  uncommuni- 
cating  judges,  or  from  any  provincial  eftablifliment.  But  let 
us  now  return  to  the  aflifes. 

When  the   general  day  of  trials  is  fixed,  the  plaintiff  or 
his  attorney  muft  bring  down  the  record  to  the  aitifes,  and 
enter  it  with  the  proper  ofEicer,  in  order  to  it's  being  called 
on  in  courfe.     If  it  be  not  fo  entered,  it  cannot  be  tried ; 
therefore  it  is  in  the  jJaintifFs  bread  to  delay  any  trial  by  not 
carrying  down  the  record:  unlefs  the  defendant,  being  fear- 
ful of  fuch  negiedl  in  the  plaintiff,  and  willing  to  difchafge 
himfelf  from  the  aflion,  will  himfelf  undertake  to  bring  on 
the  trial,  .giving  proper  notice  to  the  plaintiff.     V\^hich  pro-  [  357  ] 
cceding  is  called  the  trial  hj provifi ;  by  reafon  of  the  claufe 
then  inferted  in  the  fheriff's   veriirey  viz.  «« provijh,  provided 
«^  that  if  two  writs  come  to  your  hands,   (that  is,  one  from 
'^^  the  plaintiff  and  another  from  the  defendant,)  you  fhall  ex- 
«^  ecute  only  one  of  them.''     But  this  pradice  hath  begun  to 
be  difufed,  fince  the  ftatute  14  Geo.  IL  c.  17.  which  enafts, 
that  if,  after  iffue  joined,  the  caufe  is  not  carried  down  to  be 
tried  according  to  the  courfe  of  the  court,  the  plaintiff  (hall 
be  efteemed  to  be  nonfuited,  and  judgment  (hall  be  given  for 
the  defendant  as  in  cafe  of  a  nonfuit.     In  cafe  the  plaintiff 
intends  to  try  the  caufe,  he  is  bound  to  give  the  defendant 
(if  he  lives  within  forty  miles  of  London)  eight  days  notice 
of  trial;  and,  if  he  lives  at  a  greater  diftance,  then  fourteen 
days  notice,  in  order  to  prevent  furprize  :  and  if  the  plaintiff 
then  changes  his  mind,  and  does  not  countermand  tlie  notice 
fix  days  before  the  trial,  he  fl^all  be  liable  to  pay  cofts  to  the 
defendant  for  not  proceeding  to  trial,  by  the  fame  laft  men- 
tjoned  ftatute  (3).  .-The  defendant,  however,  or  plaintiff,  may, 

^  (3)  The  ftatute  only  requires  ten  days  notice  ;  but  at  the  fit- 
tings  in  London  and  Weftminiler,  the  former  praftice  of  fpurteea 
days  notice  was  ftill  continued.  But  in  all  country  caufes  ten  days 
notice  is  fufficient;  as  where  the  commiffion  day  is  upon  the  fif- 
teenth of  any  month,  notice  of  trial  muft  be  given  on  or  before 
the  fifth.  Impefs  Prac.  305.  If  the  defendant  refides  withia 
forty  miles  of  London,  and  if  the  caufe  is  to  be  tried  at  the  fittings 

Dd2  i^ 
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upon  good  caufe  fliewn  to  the  court  above,  as  upon  abfence 
or  ficknefs  of  a  material  witnefs,  obtain  leave  upon  motion 
to  defer  the  trial  of  the  caufe  till  the  next  afrifes(4). 

But  we  will  now  fuppofe  all  previous  fteps  to  be  regularly 
fettled,  and  the  caufe  to  be  called  on  in  court.     The  record     j 
is  then  handed  to  the  judge,  to  perufe  and  obferve  the  plead-     | 
ings,  and  what  iffues  the  parties  are  to  maintain  and  prove,     j 
while  the  jury  is  called  and  fworn.     To  this  end  the  flierifF     ; 
returns  his  compulfive  procefs,  the  writ  of  habeas  corpora^  or     j 
dl/lringasy  with  the  panel  of  jurors  annexed,   to  the  judge's     j 
officer  in  court.     The  jurors  contained  in  the  panel  are  ei-     j 
i\itx  fpecial  or  common  jurors.     Special  juries  were  originally     ' 
introduced  in  trials  at  bar,  when  the  caufes  were  of  too  great    ! 
nicety  for  the  difcufTion  of  ordinary  freeholders  ^  or  where 
the  fherifFwas  fufpe£led  of  partiality,  though  not  upon  fuch 
apparent  caufe   as  to   warrant  an  exception   to  him.     He 
is  in  fuch  cafes,  upon  motion  in   court  and  a  rule  granted 
thereupon,  to  attend  the  prothonotary  or  other  proper  office^^ 
with  his  freeholders'  book;  and  the  officer  is  to  take  indifFer- 
358  ]  ently  forty-eight  of  the  principal  freeholders  in  the  prefence 
of  the  attornies  on  both  fides:  v/ho  are  each  of  them  to  ftrike 
off  twelve,  and  the  remaining  twenty -four  are  returned  upon 
the  panel.     By  the  (latute  3  Geo.  11.  c.  25.  either  party  is 
entitled  upon  motion  to  have  a  fpecial  jury  ftruck  upon  the 


in  London  or  Weilminfter,  then  two  days  notice  of  countermand, 
before  it  is  to  be  tried,  is  fufficient,    i  Cromp.  Prac,  220. 

(4)  Where  there  have  been  no  proceedings  within  four  terms>| 
a  full  term's  notice  of  trial  mufl  be  given  previous  ro^the  affifes  or 
.ftttings  ( I  Cromp.  Prac.  2 1 7, )  $  unlefs  the  caufe  has  been  delayed  by 
the  defendant  himfelf, by  an  injundion  or  Ouhermeans.  2  BL  Rep. 
784.  3  T.  R^  530-  If  the  defendant  proceeds  to  trial  hj  prov'tfoy^ 
he  muft  give  the  fame  notice  as  would  have  been  required  from  the 
plaintiff,  l  Crornp,  Prac.  219.  Sometur.es  the  courts  impofe 
it  as  a  condition  upon  the  defendant,  that  he  Ihali  ?iCCQ^t Jhort 
notice  of  trial,  which  in  country  ciaufes  (hall  be  given  at  the  leaftf 
ibur  days  before  the  commiiTion  day,  one  day  bemg  exclufrve,  and 
the  other  inclufive.  3  2\  R.  660.  But  in  town  caufes,  two  days 
notice  fsems  to  be  fufficient  in  fuch  a  cafe.  -  Tidd,  250. 

trial 
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tml  of  any  I/Tue  (5),  as  well  at  the  affifes  as  at  bar;  he  pay- 
ing  the  extraordinary  e,xpenfe,  unlefs  the  judge  will  certify  (in 
purfuancc  of  the  flatute  24  Geo.  II.  c.  18.)  that  the  caufe 
required  fuch  fpecial  jury. 

A  COMMON  jury  is  one  returned  by  the  fteriff  according 
to  the  direaions  of  the  ftatute  3  Geo.  II.  c.  25.  which  ap- 
points,  that  the  ilieriiTor  officer  fhali  not  return  a  feparate 
panel  for  every  feparate  caufe,  as  formerly ;  but  one  and  the 
fame  panel  for  every  caufe  to  be  tried  at  the  fame  affifes,  con. 
taming  not  lefs  than  forty-eight,  nor  more  than  feventy-two 
jurors  :  and  that  their  names  being  written  on  tickets,  (hall 
be  put  into  a  box  or  glafs ;  and  when  each  caufe  is  called, 
twelve  of  thefe  perfons,  whofe  names  fliall  be  firft  drawn 
out  of  the  box,  ffiall  be  fworn  upon  the  jury,  unlefs  abfent, 
challenged,  or  excufed  ;  or  unlefs  a  previous  view  of  the 
mefiuages,  lands,  or  place  in  queflion,  fliall  have  been  thought 
neceffary  by  the  court":  in  which  cafe  fix  or  more  of  the 
jurors,  returned,  to  be  agreed  on  by  the  parties,  or  named  by 
a  judge  or  other  proper  officer  of  the  court,  (hall  be  appointed 
by  fpecial  wnt  of  habeas  corpora  or  dijlringas,  to  have  the  mat- 
ters m  queftion  {hewn  to  them  by  two  perfons  named  in  the 
writ;  and  then  fuch  of  the  jury  as  have  had  the  view,  or  fo 
many  of  them  as  appear,  ihall  be  fworn  on  the  inqueil  pre- 
vious to  any  other  jurors.  Thefe  ads  are  well  calculated 
to  reftrain  any  fufpicion  of  partiality  in  the  llierifF,  or  any 
tampering  with  the  jurors  when  returned. 

As  the  jurors  appear,  when  called,  they  {hall  be  fworn, 
unlefs  challenged  by  either  party.  Challenges  are  of  two 
forts;  challenges  to  the  array,  and  challenges  to  the/.//,. 

"  Stat.  4  Ann.  c.  j6. 


(5)  As  well  ,n  mdiclments  and  inforinations  for  mifdeinefnors. 
as  m  civil  aaions.  But  there  cannot  be  a  fpecial  jury  in  cafes  of 
treafon  or  felony,  for  the  party  muft  have  the  advantage  of  mak- 
ing  twenty  peremptory  challenges  in  a  profecution  for  felony,  and 
thirty.five  ,n  the  cafe  of  high  treafon.      2 1  Viner,  301. 

How  treafon  and  felony  may  be  tried  in  the  court  of  nifi  prius, 
lee  4th  vol.  309.  n,  3.     How  a  tales  may  be  prayed,  fee  p.  364, 

^  d  3  Challences 


2^g  Private  BookIII.    \ 

Challenges  to  the  array  are  at  once  an  exception  to     | 
the  whole  panel,  in  which  the  jury  are  arrayed  or  fct  in  or*     ; 
der  by  the  ftierifF  in  his  return  j  and   they  rnay  be    made 
upon  account  of  partiality  or  fome  default   in  the  (heriff,    j 
or  his  under-officer  who  arrayed  the  paneL     And,  generally 
fpeaking,  the  fame  reafons  that  before  the  awarding  the  ve^    | 
nire  were   fufficient  to  have  direfted  it  to  the  coroners  or    ! 
elifors,  will  be  alfo  fuQicient  to  quafti  the  array,  when  made    \ 
by  a  perfon  or  officer  of  whofe  partiality  there  is  any  tolera- 
ble ground  of  fufpicion.    \^lfo,  though  there  be  no  perfonal    . 
objeaion  againft  the  (heriff,  yet  if  he  arrays  the  panel  at  the    | 
nomination,  or  under  the  direaion  of  either  party,  this  is    : 
good  caufe  of  challenge  to  the  array.     Formerly,  if  a  lord    \ 
of  parliament  had  a  caufe  to  be  tried,  and  no  knight  was 
returned   upon  the  jury^  it  was  a  caufe  of  challenge  to  the    ■ 
array  ^ :  but  an   unexpeaed  ufe  having  been  made  of  this   ' 
dormant  privilege  by  a  fpiritual  lord  ^  it  was  abolifoed  by   j 
ftatute  24  Geo.  II.  c.  18.     But  ftill,  in  an  attaint,  a  knight  j 
muft  be  returned  on  the  jury  ^     Alfo,  by  the  policy  of  the   ! 
antient  law,  the  jury  was  to  come  de  viciuetoy  from  the  neighs   I 
bourhood  of  the  vill  or  place  where  the  caufe  of  aaion  was  \ 
laid  in  the  declaration:  and  therefore  fome  of  the  jury  were  ^ 
obliged  to  be  returned  from  the  hundred  in  which  fuch  vill  ^ 
lay;  and,  if  none  were  returned,  the  array  might  be  chal-  | 
len^ed  for  defea  of  hundredors.     Thus  the  Gothic  jury,  or  ] 
nembda,  was  alfo  coUeaed  out  of  every  quarter  of  the  coun-  j 
try:  "  hinos,   trims,  vel  etiam ferns,  ex  Jingulis  territorl'i  qua-^  \ 
'  «  drantibus  ^"     For,  living  in  the  neighbourhood,  they  were  i 
properly  the  very  country,  or  pals,  to  which  both  parties  had  j 
appealed ;  and  were  fuppofsd  to  know  beforehand  the  cha-  ] 
raaers  of  the  parties  and  witnefles,  and  therefore  they  better  : 
knew  what  credit  to  give  to  the  faas  alleged  in  evidence,  ; 
But  this  convenience  was  overbalanced  by  another  very  na-  \ 
tural    and  almoft   unavoidable  inconvenience ;  that  jurors,  j 
coming  out  of  the  immediate  neighbourhood,  would  be  apt  \ 

%  Co.   L,tt.  156.     Selden  baronage,        ^  Co.  Litt.  156.  1 

Ij   jj^  »  Stiernhook   de  juris    Goih,   L  J,  i 
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to  intermix  their  prejudices  and  partialities  in  the  trial  of 
right.  And  this  our  law  was  fo  fenfible  of,  that  it  for  a  long 
time  has  been  gradually  relinquifliing  this  practice;  the  num- 
ber of  neceffary  hundredors  in  the  whole  panel,  which  in  the 
reign  of  Edward  IIL  were  conilantly  fix^^  being  in  the  time 
of  Fortefcue"  reduced  toy'c??/r.  Afterwards  indeed  the  ftatute 
35  Hen.  VIII.  c.  6.  reftored  the  antient  number  o^ftxy  but 
that  claufe  was  foon  virtually  repealed  by  ftatute  27  Ellz. 
c.  6.  which  required  only  two.  And  fir  Edward  Coke  alfo  ^ 
gives  us  fuch  a  variety  of  circumftances,  whereby  the  courts 
permitted  this  neceffary  number  to  be  evaded,  that  it  appears 
they  were  heartily  tired  of  it.  At  length,  by  ftatute  4  &  5 
Ann.  c.  16.  it  was  entirely  abolifhed  upon  all  civil  aftions, 
except  upon  penal  ftatutes;  and  upon  thofe  alfo  by  the  24 
Geo,  II.  c.  18.  the  jury  being  now  only  to  come  de  corpore 
comitatusy  from  the  body  of  the  county  at  large,  and  not  de 
vkinetoy  or  from  the  particular  nelghbourhocd.  The  array 
by  the  antient  law  may  alfo  be  challenged,  if  an  alien  be  party 
to  the  fuit,  and,  upon  a  rule  obtained  by  his  motion  to  the 
court  for  a  jury  de  medietate  lingimey  (uch  a  one  be  not  return- 
ed by  the  fheriiF,  purfuant  to  the  ftatilte  28  Edward  IIL  c.  13. 
enforced  by  8  Hen.  VI.  c.  29.  which  enafl:,  that  where  either 
party  is  an  alien  born,  the  jury  (hall  be  one  half  denizens, 
and  the  other  aliens  (if  fo  many  be  forthcoming  in  the  place) 
for  the  more  impartial  trial.  A  privilege  indulged  to  ftrangers 
In  no  other  country  in  the  world ;  but  which  is  as  antient 
tvith  us  as  the  time  of  king  Ethelred,  in  whofe  ftatute  de 
monticolis  Walliaey  (then  aliens  to  the  crown  of  England,) 
cap»  3.  it  is  ordained,  that  *'  duodeni  legales  homines y  quorum 
^^  fex  Wain  et  fex  Angli  erimty  Anglis  et  Wallis  jus  dicu7it§,^* 
But  where  both  parties  are  aliens,  no  partiality  is  to  be  pre- 
fumed  to  one  more  than  another ;  and  therefore  it  was  re- 
folved  foon  after  the  ftatute  8  Hen.  VI.'''  that  where  the 
Jffue  is  joined  between  two  aliens  (unlefs  the  plea  be  had  be- 
fore the  mayor  of  the  ftapie,  and  thereby  fubjeft  to  the  reftric- 
tions  of  ftatute  27  Edw.  III.  ft.  2.  c.  8.)  the  jury  fhall  all 
be  denizens.     And  it  now  might  be  a  queftion,  how  far  the 

t  Gilb   Hift.  C.  P.  c.  8.  VI  Inft.  157. 

«  deLaud^LL,  c,  25,  w  Yearb.  zi  H«n.  VI,  4. 
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ftatute  3  Geo.  II.  c.  25.  (before  referred  to)  hath  in  civil 
caufes  undefignedly  abridged  this  privilege  of  foreigners,  by 
the  pofitive  dire£lions  therein  given  concerning  the  manner 
of  impanelling  jurors,  and  the  perfons  to  be  returned  in  fuch 
panel.  So  that  (unlefs  this  ftatute  is  to  be  conftrued  by  the 
fame  equity  vi^hich  the  ftatute  8  Hen.  VI.  c.  29.  declared 
to  be  the  rule  of  interpreting  the  ftatute  2  Hen.  V,  ft.  2. 
c.  3.  concerning  the  landed  qualification  of  jurors  in  fuits 
tQ  which  aliens  were  parties)  a  court  might  perhaps  hefitate, 
whether  it  has  now  a  power  to  direfl  a  panel  to  be  returned 
de  medietate  linguae^  and  thereby  alter  the  method  prefcribed 
for  ftriking  a  fpecial  jury,  or  ballotting  for  common  jurors. 

Challenges  to  the  polls,  in  capita^  are  exceptions  to 
particular  jurors;  and  feem  to  anfwer  the  recufatlo  judicis  in 
the  civil  and  canon  laws:  by  the  conftitutions  of  which  a 
judge  might  be  refufed  upon  any  fufpicion  of  partiality  ^« 
By  the  laws  of  England  alfo,  in  the  times  of  Brafton  ^  and 
Fieta  ^,  a  judge  might  be  refufed  for  good  caufe ;  but  now 
the  law  is  otherwife,  and  it  is  held  that  judges  and  juftices 
cannot  be  challenged  ^.  '  For  the  law  will  not  fuppofe  a  pof- 
fibility  of  bias  or  favour  in  a  judge,  who  is  already  fworn  to 
adminifter  impartial  juftice,  and  whofe  authority  greatly  de- 
pends upon  that  prefumption  and  idea.  And  fhould  the 
fa6l  at  any  time  prove  flagrantly  fuch,  as  the  delicacy  of  the 
law  will  not  prefume  beforehand,  there  is  no  doubt  but  that 
fuch  mifbehaviour  would  draw  down  a  heavy  cenfure  from 
thofe  to  whom  the  judge  is  accountable  for  his  conduct. 

But  challenges  to  the  polls  of  the  jury  (who  are  judges 
of  faO:)  are  reduced  to  four  heads  by  fir  Edward  Coke  ^ : 
propter  honoris  refpeEliim;  propter  deJeBum  ;  propter  offeBum  $ 
mi  propter  delicium. 

I.  Propter  honoris  refpeBum;  as  if  a  lord  of  parliament  be 
impanelled  on  a  jury,  he  may  be  challenged  by  either  party, 
or  he  may  challenge  himfelf. 


X  Cod.  3. 1. 16.    Decretal  L  2,  t,  a8.         z  /.  6.  c.  37. 
f.  <;6.  ^  Co.  Lit.  294, 
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2.  Propter  defeEltim ;  as  if  a  juryman  be  an  alien  born,  this 
is  defea  of  birth  5  if  he  be  a  flave  or  bondman,  this  is  defe£l 
of  Hberty,  and  he  cannot  be  liber  et  legalis  homo.  Under  the 
word  homo  alfo,  though  a  name  common  to  both  fexes,  the 
female  is  however  excluded-,  propter  defeBiim  fexiis :  except 
\Yhtn  a  widow  feigns  herfclf  with  child,  in  order  to  exclude 
the  next  heir,  and  a  fuppofititious  birth  is  fufpefted  to  be  in- 
tended  5  then  upon  the  writ  de  ventre  infpiciendo,  a  jury  of 
women  is  to  be  impanelled  to  try  the  queftion,  whether  with 
child  or  not  S  But  the  principal  deficiency  is  defe£i  of 
eftate,  fufficient  to  qualify  him  to  be  a  juror.  This  depends 
upon  a  variety  of  ftatutes.  And,  firft,by  the  ftatute  Weftm.  2, 
13  Edw.  I.  c.  38.  none  fhall  pafs  on  juries  in  affifes  within 
the  county,  but  fuch  as  may  difpend  2oj-.  by  the  year  at  the 
leaft;  which  is  increafed  to  40/.  by  the  ftatute  21  Edw.  I. 
ft.  I.  and  2^Ien.  V.  ft.  2.  c.  3.  This  was  doubled  by  the 
ftatute  27Eliz.  c.  6.  which  requires  in  every  fuch  cafe  the 
jurors  to  have  eftate  of  freehold  to  the  yearly  value  of  4/.  at 
the  leafh  But,  the  value  of  money  at  that  time  decreafing 
very  confiderably,  this  quahfication  was  raifed  by  the  ftatute 
16  &  17  Car.  IL  c.  3.  to  20/.  per  a7i77iim^  which  being  only 
a  temporary  aft,  for  three  years^  was  fufFered  to  expire  with- 
out renewal,  to  the  great  debafement  of  juries.  However  by 
the  ftatute  4  and  5  V/.  &  M.  c.  24.  it  vv^as  again  raifed  to 
JO  l.  per  annum  in  England  and  61,  m  Wales,  of  freehold  lands 
or  copyhold;  which  is  ihe  firft  time  that  copyholders  (as  fuch) 
ivere  admitted  to  ferve  upon  juries  in  any  of  the  king's  courts, 
though  they  had  before  been  admitted  to  ferve  in  fome  of  the 
fcerifF's  courts,  by  ftatutes  i  Ric.  III.  c.  4.  and  9  Hen.  VII- 
c.  13.  And,  laftly,  by  ftatute  3  Geo.  II.  c.  25.  any  leafe- 
holder  for  the  term  of  five  hundred  years  abfolute,  or  for  any 
term  determinable  upon  life  or  lives,  of  the  clear  yearly  value 
of  20  /.  per  annum  over  and  above  the  rent  referved,  is  qua- 
lified to  ferve  upon  juries  (6).     When  the  jury  is  de  medietate 

c   Cro.  Eliz.  ^G6, 


(6)   Upon  account  of  the  fmall  number  of  freeholders  in  the 
county  of  Middlefex,  and  the  frequent  ocGafion  for  juries  at  Wefl- 

4  minfter 
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linguae^  that  is,  one  moiety  of  the  Engllfii  tongue  or  nation, 
and  the  other  of  any  foreign  one,  no  want  of  lands  fhall  be 
}  3  caufe  of  challenge  to  the  alien,  for,  as  he  is  hicapable  t® 
hold  any,  this  would  totally  defeat  the  privilege  ^. 

3.  Jurors  may  be  challenged  propter  rJfeBumy  for  fuf- 
picion  of  bias  or  partiality.  This  may  be  either  7i  princlpa! 
challenge,  or  to  the  favctir.  A  principal  challenge  is  fuch, 
where  the  caufe  affigned  carries  with  it  prima  facie  evident 
marks  of  fufpicion,  either  of  malice  or  favour:  as,  that  a 
juror  is  of  kin  to  either  party  v/ithin  the  ninth  degree  ^ ;  that 
he  has  been  arbitrator  on  either  fide ;  that  he  has  an  hitereft 
in  the  caufe  j  that  there  is  an  a£tion  depending  between  him 
Md  the  party,  that  he  has  taken  money  for  his  verdift ;  that 
lie  has  formerly  been  a  juror  in  the  fame  caufe,  that  he  is  the 
party's  mailer,  fervant,  counfellor,  fleward,  or  attorney,  or  of 
the  fame f<)clety  or  corporation  with  him;  all  thefe  are  prin- 
cipal caufes  of  challenge;  which,  if  true,  cannot, be  over- 
Tuled,  for  jurors  mull:  be  ormii  exceptmne  mnjores ,  Challenges 
ta  the  favour, -^xt  where  the  party  hath  no  principal  challenge  j 
but  objects  only  fome  probable  circumdances  of  fufpicion,  as 

^  See  Stat,  2  Hen.  V.  ft.  2.  c.  3,     8  Hen,  VI.  c,  19.     ^  Finch,  L.  40T. 


minfter  in  that  county,  it  was  enabled  by  4  Geo,  IL  c.  7.  that  a 
leafeholder  for  any  number  of  years,  if  the  improved  annual  value 
of  his  leafe  be  ^oL  above  all  ground-rents  and  other  refer- 
vations,  (hall  be  hable  to  ferve  upon  juries  for  that  county.  By 
the  3  Geo^IL  c,  25.  perfows  impanelled  upon  any  jury  within  the 
city  of  London  fhall  be  houfeholders,  and  poffeired  of  fome  eftate 
either  real  or  perfonal  of  the  value  of  100  /. 

It  is  one  of  the  claufes  in  the  bill  of  rights  that  jurors  which 
pafs  upon  men  in  trials  for  high  treafon  ought  to  be  freeholders, 
I  W.  ^  M.  /  2.  r.  2. 

But  any  freehold  is  fufficient,  if  he  has  copyhold  befides,  f(d 
that  the  whole  amounts  to  10/,  per  annum.     Foji.  7. 

But  fmce  the  4^5  W.  &  M.  c.  24.  it  does  not  feem  necef^ 
fary  that  jurors  in  other  criminal  trials  fhould  be  freeholders. 

acquaintance 
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acquaintance  and  the  like  ^;  the  validity  of  which  mufi:  be 
left  to  the  determination  of  tnorsy  whofe  office  it  is  to  declds; 
whether  the  juror  be  favourable  or  unfavourable.  The  triors^ 
in  cafe  the  firft  man  called  be  challenged,  are  two  indifferent 
perfons  named  by  the  court;  and,  if  they  try  one  man  and 
find  him  indifferent,  he  fhall  be  fworn;  and  then  he  and  the 
two  triors  fliall  try  the  next  •,  and,  when  another  is  found  in^ 
different  and  fworn,  the  two  triors  fliall  be  fuperfeded,  and 
the  two  firll  fworn  on  the  jury  (hall  try  the  reft  ^^ 

4.  Challenges  propter  deliclum  are  for  fome  crime  or 
mifdemefnor,  that  affefts  the  juror's  credit  and  renders  him 
infamous.  As  for  a  conviftion  of  treafon,  felony,  perjury,  or 
confpiracy;  or  if  for  fome  infamous  offence  he  hath  received  \ 
judgment  of  the  pillory,  tumbrei,  or  the  like ;  or  to  be 
branded,  whipt,  or  ftigmatized;  or  if  he  be  outlawed  or  [  364  ] 
excommunicated,  or  hath  been  attainted  of  falfe  verdift, 
praeinunire^  or  forgery  •,  or  laftly,  if  he  hath  proved  recreant 
when  champion  in  the  trial  by  battel,  and  thereby  hath  loft 
his  liberam legem.  A  juror  may  himfdf  be  examined  on  oath  of 
voir  dire^  veritatem  dicere^  with  regard  to  fuch  caufes  of  chal- 
lenge, as  are  not  to  his  difhonour  or  difcredit ;  but  not  with 
regard  to  any  crime,  or  any  thing  which  tends  to  hisdifgracc 
or  difadvantage  ^. 

Besides  thefe  challenges,  which  are  exceptions  againft 
the  fitnefs  of  jurors,  and  whereby  they  may  be  excluded  from 
ferving,  there  are  alfo  other  caufes  to  be  made  ufe  of  by  the 
jurors  themfelves,  which  are  matter  of  exemption;  whereby 
their  fervice  is  excufed^  and  not  excluded.  As  by  ftatute  Weft,  2. 
33  Edw.  I.  c.  38.  fick  and  decrepit  perfons,  perfons  not  com- 
anorant  in  the  county,  and  men  above  feventy  year*  old;  and 
by  the  ftatute  of  7  &  8  W.  III.  c.  3:^.  infants  under  twenty- 
one.  This  exemption  is  alfo  extended  by  divers  ftatutes, 
ipuftoms,  and  charters,  to  phyficians  and  other  medical  per- 

^  In  the  nembda,  or  jury  of  the  an-  *'  caufa  ires  repiidiari ;  et'iam  plurcs 

tient  Goths,  three  challenges  only  were  *'  c.x  cavfu  praegnajiti  et  manifcfta,^* 

allowed  to  the  favour,  but  the  principal  (Stienhook  /.  i.  c.  4.) 

challenges   were    indefinite,    *'  Lkehat  8  Co.  Litt.  ijS* 

%^  ^p.lam  €3fcij[teref  et  fcmper  ex  probabiU  ^  Ibid,  158. />, 
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fans,  counfel,  attorneys,  officers  of  the  courts,  and  the  like; 
all  of  whom,  if  impanelled,  muft  {l)ew  their  fpecial  exemp- 
tion. Clergymen  are  alfo  iifuaily  excufed,  out  of  favour  and 
Tefpe£l  to  their  fun61:ion :  but,  if  they  are  feifed  of  lands  and  te- 
nements, they  are  in  ftridnefs  liable  to  be  impanelled  in  refpeft 
of  their  lay-fees,  unlefs  they  be  in  the  fl^rvice  of  the  king  or 
of  fome  biihop;  ^^  in Glfeq^iiio  domlm  regis ^  vel  alicujus epifcopiK''^ 

If  by  means  of  cliallenges,  or  other  caufe,  a  fufRcient 
liumber  of  unexceptionable  jurors  doth  not  appear  at  the  trial, 
either  party  may  pray  a  tales.  A  tales  is  a  fupply  oifuch  men 
as  are  fummoned  upon  the  firfl  panel,  in  order  to  make  up 
the  deficiency.  For  this  purpofe  a  writ  of  decern  iales^  ocla 
ialesy  and  the  like,  was  ufcd  to  be  iffiied  to  the  flieriffat  com- 
mon law,  and  muft  be  ftill  fo  done  at  a  trial  at  bar,  if  the 
jurors  make  default.  But  at  the  aHifes  or  nlft  prlusy  by  vir- 
tue of  theftatute  35  Hen.  VIII.  c.  6.  and  other  fubfequent 
]  (latutes,  the  judge  is  empowered  at  the  prayer  of  either  party 
to  award  a  tales  de  circumfantihus  J,  of  perfons  prefent  in 
court,  to  be  joined  to  the  other  jurors  to  try  the  caufe;  who 
are  hable  however  to  the  fame  challenges  as  the  principal 
Jurors  (8).  This  is  ufually  done,  till  the  legal  number  of  twelve 

i  F.  N.  B.  166.     R'g.Brpv.  179.  J  Appenr^   N^ML  §4. 


(8)  Before  the  ilatute  3  Geo.  II.  c.  25.  twenty.four  different 
Jurors  were  returned  for  the  trial  of  each  feparate  caufe,  in  the 
manner  cvf  twenty-four  fpecial  jurymen  at  prefent;  hence  the  ne- 
cefTity.  of  praying  a  tales  from  the  non-attendance  of  tvrelve  unex- 
ceptionable  perfons  in  each  panel  would  frequently  occur.  And  by 
the  7  &  8  W.  III.  c.  ^2,  it  was  enabled,  that  the  talefmen  {hould 
be  feleded  from  thofe  who  had  been  fummoned  in  other  panels. 
But  fmce  the  prafkice  was  introduced  by  3  Geo.  II.  c.  25.  of 
impanelling  not  lefs  than  forty-eight,  nor  more  than  fevent^z-two, 
for  the  trial  of  all  common  caufes,  the  provifipns'of  the  ilatutes, 
refpedVing  a  tales,  are  now  coiifmed  in  a  great  meafure  to  fpecial 
juries.  If  a  tales,  in  default  of  fpecial  jurymen,  is  prayed,  it  is  fup- 
phed  agreeably  to  the  7  «Sc  8  W.  IIL  c.  32.  from  the  panel  of 
common  jurymen.  No  tales  can  be  prayed  where  all  the  fpecial 
jurymen  are  abfent. 


be  completed ;  in  wliicli  patriarchal  and  apoftolical  number 
fir  Edward  Coke  ^  hath  difcovered  abundance  of  myftery  ^ 

When  a  fafficient  number  of  perfons  impanelled,  or  tales^^ 
men  appear,  they  are  then  feparately  fworn,  v/ell  and  truly 
to  try  the  ilTue  between  the  parties,  and  a  true  verdidl  to  give 
according  to  the  evidence ;  and  hence  they  are  denominated 
the  jury ijuratay  and  jurors^  fc,  J urato/rs. 

We  may  here  again  obferve,  and  obferving  v/e  cann€t 
but  admire,  how  fcrupulouily  delicate,  and  how  impartially 
juft  the  law  of  England  approves  itfelf,  in  the  conRitution 
and  frame  of  a  tribun?.!,  thus  excellently  contrived  for  the 
tell  and  inveftigation  of  truth  ,  which  appears  mod  remark- 
ably, I.  In  the  avoiding  of  frauds  and  fecret  management,  by^ 
electing  the  twelve  jurors  out  of  the  whole  panel  by  lot, 
2.  In  It's  caution  againft  all  partiality  and  bias,  by  quadiing 
the  whole  panel  or  array,  if  the  officer  returning  is  fufpected 
to  be  other  than  indifferent 5  and  repelling  particular  jurors^ 

^  I  Infi-.  155.  among  the  inhabitants  of  Norway,  from 

'  Piiufanias  relates,  that  at  ihe  irial  whom  t'ne  Noraians  as  well  as  the  Danes 

of  Mitrs,  fur  ii.uider,  in  the  court  deiio-  were  defcended,  a  great  veneration  was 

n-iinated   J renpagus  fvora  ih;\t  ii^cidevA,  paid    tw    thz  ni\mber  tzvelve :    «<   7i^kil 

h^  was  acquitted  by  a  jury  compofedof  ^'funftius,  niliu  aniiquius  fuit  ;  psr'mde 

izot'ive  pagan  deiiies.    And  Dr.  Hickes,  *<  ac  Ji  in  ipjb  hoc  numero  fccrcia  quae^ 

who  attributes  the  introdu(flion  of  this  "  dam    ejfd  feiigio.'*     (Diffcit.  ep'/Jio^ 

number  to  the  -Neimans^  tells  us  that  lar,  49.)   Spehii.    Glof.  329. 

"-  -      ,  -  '  -  —      ■  ■  I'   ■  ■■ *  ■  -t 

By  the  35  Hen.  VIII.  c.  6,  each  party  in  the  iJlue  in  a  civil 
action  joined  at  Weflniiniler  may  pray  a  tales^  but  this  ftatute  did 
not  extend  to  cafes  in  which  the  king  vv^as  a  party;  therefore  by 
the  4  &  5  Ph.  &  M.  it  was  enabled,  that  in  criminal  cafes  tried 
by  writ  of  nifi  prius,  any  perfon  authorized,  that  is  now  the  at- 
torney-general, or  any  profecutor  by  his  warrant,  may  pray  a 
talesy  but  this  does  not  extend  to  the  defendant;  and  the  pro- 
fecutor of  any  penal  action,  who  fuesas  well  for  the  crown  as  him- 
felf,  may  pray  a  tahs  v/ithout  fuch  wan-ant:  and  by  the  14  Ehz. 
c.  9.  the  defendant  in  thefe  penal  adlions  may  alfo  pray  a  tales.. 

In  criminal  cafes,  where  the  iffiie  is  joined  at  Weitmiiiller,  tried 
at  nifi  prius  in  counties  palatine,  in  order  to  pray  a  taks  the  pro- 
fecutor mull  have  the  v/arrant  of  the  king's  attorney-generalj^ 
mi\  not  of  the  atWrney  »g;eneraf  of  the  county.     4  Burr,  2171. 

if 
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if  probable  caufe  be  fhewn  of  malice  or  favour  to  either  party. 
The  prodigious  multitude  of  exceptions  or  challenges  allow- 
ed to  jurors,  who  are  the  judges  of  fa 61:^  amounts  nearly  to  the 
fame  thing  as  was  pradlfed  in  the  Roman  republic,  before 
fhe  loft  her  liberty  :  that  the  fele£l  judges  (hould  be  appoint- 
ed by  the  prsetor  with  the  mutual  confent  of  the  parties.  Or, 
6  3  as  Tully  ^  exprelies  it :  "  neminem  vohierutit  majores  nojlrly  non 
^^  modo  de  exijiimatione  cujufquam^  fed  tie pecuniaria  quidemdere 
<«  minima^  ejfe  judicem  ;  7ttfi  qui  inter  adverfarios  convenijfety 

Indeed  thefe  felecii  judices  bore  in  many  refpefts  a  re- 
juarkable  refemblance  to  our  juries:  for  they  were  firft  re- 
turned by  the  praetor  •,  de  decuria  fenatoria  confcrihmtiir :  then 
their  names  were  drawn  by  lot,  till  a  certain  number  was 
completed :  ///  iirnam  fortito  mittuntur^  tit  de  plnrihits  necejfa^ 
riiis  nufnerus  cofifici  poffet :  then  the  parties  were  allowed  their 
challenges  5  poft  urnam  permittitur  accufatoriy  ac  reoy  tit  ex  tllo 
mimero  rejiciant  quo  s  put  aver  int  ftbi  aut  inimtcos  aut  ex  aliqua  n 
inccmmodos  fore :  next  they  ftruck  what  we  call  a  tales;  re- 
jeBione  celehrata^in  eorum  locum  qui  rejeai  fueru7it  fubfortieba^ 
iur praetor  diosy  quibus  ilk  judicum  legitimus  numerus  compte- 
retur :  laftly,  the  judges,  like  our  jury,  were  fworn  •,  bis  per-- 
JeciiSyjurabant  in  leges  judices  y  ut  ojJiriEli  religionejudicarent^^ 

The  jury  are  now  ready  to  hear  the  merits ;  and,  to  fix 
their  attention  the  clofer  to  the  fafts  which  they  are  impa- 
nelled  and  fworn  to  try,  the  pleadings  are  opened  to  them 
by  counfel  on  that  fide  which  holds  the  affirmative  of  the 
ijueftion  in  iflue.  For  the  ilTue  is  faid  to  lie,  and  proof  is 
always  firft  required,  upon  that  fide  which  affirms  the  mat- 
ter  m  queftion  ;  in  which  our  law  agrees  with  the  civil  ^  . 
*^  ei  incumbit  probatioy  qui  dicity  non  qui  negat :  cum  per  rerum 
'<«  naturam  faclum-negantis  probatio  nulla  fit '^  The  opening 
counfel  briefly  informs  them  what  has  been  tranfafted  in  the 
court,  above ;  the  parties,  the  nature  of  the  aftion,  the  de- 

^  pro  Clueniio.  43.  Greeks,  \\\tjiidkesfdeEi\  of  the  Romans, 

a  Afcon.  in  Ck.  Veu  i.  6.  A  Jearn-  and  the  juries  of  the  Englifh,  that  he  is 

tA  writer  of  our  own,  Dr.  Pettingal,  tempted  to  conelude  that  the  latter  are  " 

bath  fhewn  in  an  elaborate  work  (pub-  derived  from  the  former. 

liihed  A,  D,   1769.).  f<^  many  refem-         P  Ff  aa.  3.  2.  Cod.  4.  19.  23. 

lala-iices  between  the  ikx^rcti  of  the 

€laratioT>) 
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claration,  tlie  plea,  replication,  and  other  proceedings,  and' 
laftly,  upon  what  point  the  iffue  is  joined,  which  is  there 
let  down  to  be  determined,  Tnftead  of  which  formerly  ^ 
the  whole  record  and  proCv^fs  of  the  pleadings  v/as  read  to 
them  in  Englifti  by  the  court,  and  the  matter  in  iffue  clearly  [  3^" 
explained  to  their  capacities.  The  nature  of  the  cafe,  and 
the  evidence  intended  to  be  produced,  are  next  laid  before 
them  by  counfei  alfo  on  the  fame  fide  :  and,  when  tbeJr  evi- 
dence is  gone  through,  the  advocate  on  the  other  fide  opens 
the  advcrfe  cafe,  and  fupports  it  by  evidence  i  and  then  the 
party  which  began  Is  heard  by  way  of  reply. 

The  nature  of  my  prefent  defign  v/ill  not  permit  me  to 
enter  into  the  numberlefs  niceties  and  diftinaions  of  what  is^ 
or  Is  not,  legal  evkle^ice  to  a  jury  ^.  I  fliall  only  therefore  fe« 
led  a  few  of  the  general  heads  and  leading  maxims,  relative 
to  this  point,  together  wich  fome  obfervatlons  on  the  man- 
iier  of  giving  evidence. 

And,  fii-a,  evidence  figniHes  that  which  demonftrates^ 
makes  dear,  or  afcertains  the  trufh  of  the  very  fad  or  point  'm 
liFue,  either  on  the  one  fide  or  on  the  other;  and  no  evidence 
ought  to  be  admitted  to  any  other  point.  Therefore  upoa 
an  aaion  of  debt,  when  the  defendant  denies  his  bond  by 
the  plea  of  mn  efl  faauni,  and  the  iffue  is,  whether  it  be  tlie 
defendant's  deed  or  no ;  he  cannot  give  a  releafe  of  this  bond 
in  evidence  :  for  that  does  not  deftroy  the  bond,  and  there- 
fore does  not  prove  the  iffue  which  he  has  chofcn  to  rely 
upon,  vl%.  that  the  bond  has  no  exigence. 

^  Again  ;  evidence  in  the  trial  by  jury  is  of  two  khid«, 
either  that  which  is  given  in  proof,  or  that  which  the  jury 
may  receive  by  their  own  private  knowlege.  The  former, 
ox  proofs,  (to  which  in  common  fpeech  the  name  of  evidence 
is  ufuaiiy  confined,)  arc  either  written,  or  parol,  that  is,  by 

'  Ponefc.  c.  26,  out  lofmg  fome  beauty   and  deftrjyin j 

^  This  is  admirably  well  performed  ihe  chain  of  the  whole  j  and  which  hatlpi 

in  lord  ciiief  baron   Gilbert's  excellent  i,uely  been  engrailed  inlc  a  very  ufefal 

ireiinfeorevidence:awork,whiehitis  work,    \.\xq  iutToduRLoa    to   ike  iii:c  of- 

impi^lTibl*  tQ  abflraa  or  abridge,  with-  wjtprius,  410,  1767, 

3  word 
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Word  of  mouth •  Written  proofs,  or  evidence,  are,  i.  Re- 
cords, and  2t,  Antlent  deeds  of  thirty  years  {landing,  which 
prove  themfelves  (9)  ;  but  3.  Modern  deeds,  and  4,  Other 
gg  -1  writings,  muft  be  attefted  and  verified  by /^r^/evidence  of  wit- 
neffes.  And  the  one  general  rule  that  runs  through  all  the 
dodlrine  of  trials  is  this,  that  the  bell  evidence  the  nature  of 
the  cafe  will  admit  of  fhall  always  be  required,  if  pofhble  to 
be  had;  but,  if  not  poflible,  then  the  beft  evidence  that  can  be 
had  {hall  be  allowed  ( i  o).   For  if  it  be  found  that  there  is  any     j 


(9)  This  rule  is  laid  down  in  books  of  evidence  without  fuf- 
ficient  explanation  of  it's  principle,  or  of  the  extent  of  it's  ap. 
phcation.  There  feems  to  be  danger  in  permitting  a  deed  to  be 
read  merely  becaufe  it  bears  date  above  thirty  years  before  it's^ 
production,  and  in  requiring  no  evidence,  where  a  forgery  may 
be  committed  with  the  leaft  probability  of  detedlion.  Chief 
Baron  Gilbert  lays  down  that  where  pofiefiion  has  gone  agreeably 
to  the  hmitations  of  a  deed  bearing  date  thirty  years  ago,  it  may 
be  read  without  any  evidence  of  it's  execution,  though  the  {"ub- 
fcribing  witneiies  be  ilill  hving.  La^^u  of  Ev.  94.  For  fuch 
pofreiTion  affords  fo  flrong  a  prefumption  in  favour  of  the  authen- 
ticity of  the  deed,  as  to  fuperfede  the  neceffity  of  any  other  proof 
of  the  validity  of  its  origin,   or  of  it's  due  execution,  , 

The  court  of  king's  bench  have  determined  that  the  mere  pro- 
du6lion  of  a  parifh-certificate  dated  above  thirty  years  ago,  was 
fufficient  to  make  it  evidence  without  giving  any  account  of  the 
cuftody  from  v^diich  it  was  extradled.     5  7\  R.  259. 

(10)  No  rule  of  law  is  more  frequently  cited,  and  more  gene- 
rally mifconceived,  than  this.  It  is  certainly  true  when  rightly  un- 
derll-^od  ;  but  it  is  very  limited  in  it's  extent  and  application.  It 
fignifies  nothing  more  than  that,  if  the  beft  legal  evidence  cannot 
pofTibly  be  produced,  the  next  befl  hgal  evidence  fliall  be  ad- 
mitted. Evidence  may  be  divided  into  primary  and  fecondary; 
and  the  fecondary  evidence  is  as  accurately  defined  by  the  law  as 
the  primary.  But  in  general  the  want  of  better  evidence  can 
never  juilify  the  admiffion  of  hearfay,  iatereiled  witnefTes,  or  the 
copies  of  copies,  ck.c.  VV'here  there  are  exceptions  to  general 
rules,  thefe  exceptions  are  as  much  recognized  by  the  law  as  the 
general  rule  5  and  where  boundaries  and  hmits  are  eilabhflied  by 
the  law  for  every  cafe  that  can  poiTibly  occur,  it  is  immaterial 
what  we  call  the  rule,  and  what  the  exception. 

better 


o 
better  evidence  exifllng  than  is  produced,  the  very  not  pro- 
ducing u  ,s  -a  prefumption  that  it  would  have  deteaed  fome 
ia  fehood  that  at  prefent  is  concealed.  Thus,  in  order  to  prove 
a  leafe  xor  years,    nothing  elfe  fhall  be  admitted  but  the  very 
deed  of  Icafc  itfclf,  if  in  being;  but  if  that  be  pofitively  proved 
to  be  burnt  or  deftroyed,  (not  relying  on  any  loofe  negative, 
as  that  u  cannot  be  found,  or  the  like,)  then  an  atteftedcopy 
niay  be  produced  ;  or  parol  evidence  be  given  of  it's  contenfs'. 
bo,  no  evidence  of  a  difcourfe  with  another  will  be  admitted 
but  the  man  himfelf  muft  be  produced;  yet  in  fome  cafes 
(asm  proof  of  any  general  cuftoms,  or  matters  of  commoi, 
tradition  or  repute)  the  courts  admit  of  hear/ay  evidence,  or 
an  account  of  what  perfons  deceafed  have  declared  in  their 
iite-time:  but  fuch  evidence  will  not  be  received  of  any  par- 
ticular fafts  (i  i).    Sotoo,  books  of  account,  or  fhop-bcoks, 

( 1 1 )  In  cafes  of  cuftoms  and  prefcriptive  rights,  hearfay  or  tra- 
d.tio„al  evidence  is  not  admitted  until  fome  inftances  of  the  c.ftom 

tTonT  of"      ° V'%"i''  ^'r'  "^  "'-'^  P'°^^^-     '^'-  declara- 
tions of  parents  refpefting  their  marriage,  and  the  legitimacy  of 

the.r  children,  are  admitted  after  their  deceafe  as  evidence.     And 

hearlay  is  a!fo  received  refpefting  pedigrees  and  the  death  of  re- 

lationsabroad      _5.//iV.P..94.     2  £fp.  yS^.     What  has  been 

r.-A  f"T  '"  '^'  '''-"""S  "^  ^"^  P^'^^'    if  -ot   con. 

tradicled  by  him,  may  be  given  in  evidence;  for  not  being  denied. 
It  amounts  to  a  fpecies  of  confeffion.     But  it  can  only  be  received 
where  ,t  muft  be  prelumed  to  have  been  heard  by  ti  party,  and 
therefore  in  one  cafe  the  court  flopped  the  vvitnefs  from  repeating  a 
converfation,  which  had  paffed  in  a  room  where   the  prifoner  was, 
but  at  the  time  whilft  fl.e  had  fainted  away.     It  has  been  the  prac- 
tice of  the  quarter.fcffions  to  admit  the  declarations  of  paupers 
refpeftnig  their  fettlements  to  be  received  as  evidence  after  their 
death,  or  if  hnng,  where  they  could  not  be  produced.     See  , 
/.  R.-joj.    where  the  judges  of  the  king's  bench  were  divided 
upon  the  legality  of  this  pradice,  and  where  the  fubjeft  of  hearfay 
evicu:uc_e  is  much  difcuffcd.    For  many  years,  whilft  Ld  MansfieS 
preiidcu  in  t  e  court  of  king's  bench,  the  court  were  unanimously 
of  opmion,  that  the  declarations  of  a  pauper  refpec^ing  his  fettle! 
gntmigt    after  his  death,    be   proved  and   gL   if  evid     c  . 
Wh^  krd  Kenyon  and  another  judge  were  inti^duced,  the  cou,; 

^  ^  were 
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are  not  allowed  of  tliemfclves  to  be  given  m  evidence  for  the 
owner  ;  but  a  fervant  wlvo  nv.uk  the  entry  may  have  recourle 
to  them  to  refreili  his  memory :  and,  if  fuch  fervant  (who 
was  accuftomed  to  make  thofe  entries)  be  dead,  and  his  hand 
be  proved,  the  book  may  be  read  in  evidence  ^ :  for  as 
tradefmen  are  often  under  a  neceffity  of  giving  credit  without 
any  note  or  writing,  this  is  therefore,  when  accompamed 
with  fuch  other  collateral  proofs  of  fairnefs  and  regularity  , 

r  Law  of  nif,  priiis,  2G6.  '  Salk.  385. 


were  divided,  and  the  former  pradice  prevailed;  but   when  the 

court  were  entirely  changed,  they  dcternnned  that  tins  hear  ay       ^ 

evidence  was  not  founded  in  any  principles  of  law,  and  that  the      ^ 

evidence  at  the  quarter-feffions  in  the  cafes  of  lett  enient  ought  to      , 

be  the  fame  as  that  in  all  other  courts  in  the  trials  which  could      ^ 

refpeftively  be  brought  before  them.     2  EqJ},  5+  &  ^3— ^ -'^     : 

court  of  king's  beach  has  decided,  that  a  father's  declaration  o   J.e     . 

place  of  the  birth  of  his  fon   is  i.ot  evidence  aiter^ the  father  s     ^ 

death.     %EaJl,S^,9-     But  upon  feme    future   occai.on   ftall  en-     , 

deavour  to  prove,  that  this  is  of  the  nature  of  pedigree,  and  ought    j 

to  be  admitted  as  the  father's  declaration  of  the  inve  o.  ais  io,.  .    . 

birth,  which  has  alwavs  been  legal  evidence.- In  cnmma.  cates,    , 

the  declarations  of  a  perfon,  who  relates  in  eKtrcms,  or  unuer  ati    i 

apprehenfion  of  dving,  .ht-  caufe  of  h.is  death,  or  a«y  other  mate-    j 

rial  circumftance,  may  be  admitted  in  evidence  ;  for  the  mmd  in  ,j 

that  awful  ftate  is  prefumed  to  be  under  as  great  a  religious  o.i.- 

crationto  difclofe  the  tvuth.  as  is  created  by  the  admnnitranon  ol 

an  oath      But  declarations  of  a  deceafed  perfon  ought  not  to  he    ; 

received,  unlets  the  court  is  fatisfied,  from  the  circumllances  ot  U.e 

cafe,thattliey  weremadeunderthe  imprefliouof  approaclangduio.  ; 

lution.     L^aJ/s  CJa,  400.     But  the  declarations  of  a  felon  a    , 
the  place  of  eKccntion  canr.ot  be  received,  as  he  is  incompetent 
to  <.ive  evidence  upon  oath;  and  the  fraiation  of  a  dymg  man  is 
only  thought  equivalent  to  that  of  a  competent  witnefs,  v,dien  he  . 
is  fworn.  '  Ihld.  276.     By  the  i  &  z  Ph.  &  Mar.  c.  13-  ^^^f  j 
iions  taken  before  a  juilice  of  peace  in  cafes  of  felony,  may  be  j 
read  in  evideece  at  the  trial,  if  the  witnefs  dies  before  the  trial.  , 
But  as  the  ftatute  confmes  this  to  felony,  and  as  it  i3  an  innova-, 
tion  upon  the  common  law,  it  cannot  be  exteaded  to  any  m.fde- 
Txicanoun     i  Salk.  z8i.  i     i 
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tlie  beft  evidence  ihat  can  then  be  produceJ.     However  this 
dangerous  fpecies  of  evidence  is  not  carried  fo  far  in  England 
as  abroadf ;  where  a  man's  own  books  of  accounts,   by  a  dif- 
tortion  of  the  civil  law  (which  feems  to  Lave  meant  the  fame 
thmgas  IS  pradifed  with  us^)  with  the  fupnletory  oath  of 
the  merchant,  amount  at  ail  times  to  full  pr'oof.     But  as  this  [  369 
^ind  of  evidence,  even  thus  regulated,  would  be  much  too 
hard  upon  the  buyer  at  any  long  diftance  of  time,  the  ftatute 
7  Jac.  I.  c.  12.  (the  penners  of  which  fecm  to  have  ima- 
gined that  the  books  of  themfelves  were  evidence  at  common 
law)  confines  this  fpecies  of  proof  to  fuch  tianfaaions  a, 
have  happened  within  one  year  before  the  adion  brought ; 
unlefs  between  merchant  and  merchant  in  the  ufual  inter* 
courfe  of  trade.     For  accounts  of  fo  recent  a  date,  if  erro- 
neous,  may  more  eafily  be  unravelled  and  adjufted  (13). 

With  regard  to /«r./ evidence,  or  ivltnejfes  ■  it  muft  firfl: 
be  remembered,  that  there  is  a  procefs  to  bring  them  in  by 
writ  oifuhpoenaad  tepficandum :  which  commands  them, 
laying  afide  all  pretences  and  excufes,  to  appear  at  the  trial 
on  pam  of  100/.  to  be  forfeited  to  the  king  ;    to  which  the 
itatute  5    Ehz.  c.    9.  has  added  a  penalty  of  xo/.  to  th- 
party  aggrieved,  and  damages  equivalent  to  the  lofsfuftainei 
by  want  of  his  evidence.     But  no  witnefs,  unlefs  his  reafon- 
able  expences  be  tendered  him,  is  bound  to  appear  at  all . 
nor,  if  he  appears,  is  he  bound  to  give-  evidence  till  fucll 
charges  are  aftually  paid  him  :  except  he  refides  within  the 
bilJs  of  mortality,  and  is  fummoned  to  give  evidence  within 

•-Gail.  olSen,aL  1.  20.  23.  4. 19.  5  J  Na,n cxanplo  f,nua,^a.n  .ft 

lnJirumaUad<»neJiica,feuadnotatio,  ut ct fcripturae  craktur,  oua  ^Ln,:,^ 

fi^>i'dn,'luoj.eadMmiadisa,ljuvcntur,  ^ue /bi   adnotalione  propna  deLrerr, 

<^'iprobaUo,iemfoUinonfuffidunt.CCod.  co>ijtUuU.     (lUd.l.l.J 


( 1 2)  The  entries  in  the  book  of  a  perfon  deceafed,  not  conneaed 
with  the  parties,  are  of  no  more  avail  than  hearfay.  But  the  books 
of  an  incumbent,  refpeding  the  tithes  of  the  patiih,  are  evidence 
fw  his  fuccefTor.     5  T.  R.  12^.     2^^/43, 
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the  fame.  This  compulfory  procefs,  to  br'ing  in  unwilling 
witnefles,  and  the  additional  terrors  of  an  attachment  in  cafe 
of  difobedience,  are  cf  excelLent  ufe  ia  the  thorough  inveRi- 
gutlon  of  truth  (13)  :  and,  upon  the  fame  principle,  m  the 
Athenian  courts,  the  witnefles  who  were  fummoned  toattend 
the  trial  had  their  choice  of  three  things  :  either  to  fwear  to 
the  truth  of  the  faft  in  quellion,  to  deny  or  abjure  it,  or  elfe 
to  pay  a  fine  of  a  thoufand  drachmas  ". 

All  witnefles,  of  whatever  religion  or  country,  that  have 
the  ufe  of. their  reafon  (14),  are  to  be  received  and  examined, 

1  Fotl,  Aiiiiq.  '■.  1.  c.  21. 


(13)  The  ufual  mode  of  proceeding  againfl  witneffes  for  dif- 
obedience of  the  writ  of  fubpoena  is  by  the  fi-.mmary  procefs  oFan 
attachment  for  a  contempt ;  but  the  courts  will  not  grant  an  at- 
t^chme.,tagainft  a  witnefs,  unlefs  all  the  ncceffary  expences  ot  ti.e 
journey,  and  the  witnefs's  ftay  at  the  place  of  trial,  be  tendered  at 
the  time  of  fervingthe  fubpoena.     //.  Bt.  49.  ^ 

(14)  A  Mahometan  maybe  fvvora  upon  the  Alcoran,  anu  a 
Gentoo  accordi::g  to  the  cuilom  of  India,  and  their  evidence  may 
be  received  even  in  a  criminal  cr.fe.  Leach's  Cafes,  52.  I  ^tk. 
21.  But  an  Atheift,  or  a  perfon  who  has  no  belief  or  notion  ot 
a  Go(V  or  a  future  ftatc  of  rewards  and  punifhment,  ought  not  u» 
any  uiftiuice  to  be  admitted  as  a  wituefs.      I  ^Itk.  45. 

I  have  known  a  witnefs  reieded,  and  biffed  out  of  court,  who 
d'-clared  that  he  doubled  of  the  exiilence  of  a  God  and  a  future 
•ftate.  But  I  have  ilnce  heard  a  learned  judge  declare  at  nifi  pnus, 
that  the  iudges  had  refolved  not  to  permit  adult  witneffes  to  be  m- 
terro^ratedrefuetling  their  belief  of  the  Deity  and  a  future  ftate. 
It  isVol^al^'y  ™»-«  conducive  to  the  courfe  of  juftice  that  this 
fhould  be  prcfumed  till  the  contrary  is  proved.  And  the  moft  re- 
ligious v.itneis  may  be  fcandalized  by  the  imputation,  which  the 
very  qucllior.  conveys. 

Quakers,  who  refufe  to  lake  an  oath  under  any  form,  by  t!ie 
•7  &  8  W.  c.  3.1.  are  permitted  in  judicial  proceedings  to  make  a 
folemn  afFirmalion  ;  and  if  fuoh  aflirmation.  like  an  oath,  is  proved 
to  be  falfe,  they  are  fubjea  to  the  penalties  of  perjury.  But  this 
does  nofextend  to  criminal  cauf,:=,  S  Geo.  I.  c.  6.  22  Geo.  II. 
C.30.  andc.^S.  ^,^^.^ 
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except  fuch  as  are  infamous  y  orfuch  as  are  inter  eft ed\n  theei^ent 
of  the  caufe.  All  others  are  compctejit  witneffcs;  though  the 
j ury  from  odier  circum (lanees  will  j udge  of  t\\tixcredlhmt^ ( r  :^ ). 


Their  affirmations  are  received  in  p^nal  aaions,  as'  for  bribery. 
See  Atchefon  v.  Everitt,  C'^^-ii;/.  3S2.  where.this  fubjed  is  largely 
cIifcufTed. 

Lord  Mansfield  lays  down  generally  that  an  affirmation  is  not 
rcfufed  where  the  aclion,  thoughin  form  a  criminal  adion,  in  fub- 
ilance  is  a  mere  adion  between  party  and  party.  Lord  Mansfield 
there  laments  that  fuch  an  exception  had  been  made  bv  the  leo-if, 
latiire.  '  ^ 

(15)  "  The  old  cafes  upon  the  competency  of  witnefTes  have 
'^  gone  upon  very  f  ibtle  grounds.  But  of  late  years  the  courts 
''  have  endeavoured,  as  far  as  pofiible,  confident  with  authorities, 
''  to  let  the  objeaion  go  to  the  credit,  rather  than  to  the  com- 
*^  pctency  of  a  wituefs.''     Lord  MansfiehU   1  7'.  R.  300. 

It  is  now  eftabhfiied,  that  if  a  witnefs  does  not  immedi- 
ately gain  or  lofe  by  the  event  of  the  caufe,  and  if  the  verdia 
in  the  caufe  cannot  be  evidence  either  for  or  againfl  him  in  any 
other  fuit,  he  fiiall  be  admitted  as  a  competent  witnefs,  though 
the  circumftances  of  the  cafe  may  in  fome  degree leffen  his  credib'- 
lity.      Bent  v.  Baker,  3  T.  R.  27.      See  4  vol.  [57,  n.  4. 

A  fervant  of  a  tradefman,  from  neceffity,  is  permitted  in  an  aaion 
by  his  mailer  to  prove  the  delivery  of  goods,  though  he  himfelf 
may  haye  purloined  them  ;  but  in  an  adion  brought  againft  the 
mailer  for  the  neghgence  of  his  fervant,  the  fervant  ca'linot  be  a 
witnefs  for  his  mailer  without  a  releafe  ;  for  his  mailer  may  after 
wards  have  his  adion  againil  the  fervant,  and  the  verdia  recovered 
againil  him  may  be  given  in  evidence  in  that  aaion  to  prove  the 
damage  which  the  mailer  has  fuilained.     4  J\  R.  ^89. 

By  the  46  Geo.  III.  c.  37.  itisenaaed,  that  a  witnefs  cannot 
refufe  to  anfwer  a  quellion  relevant  to  the  matter  in  iflue,  the  an- 
fwering  of  which  has  no  tendency  to  accufe  himfelf,  or  to  cxpofe 
him  to  penalty  or  forfeiture,  by  reafon  only  that  the  anfwer  to 
fuch  queflion  may  eftabliOi,  or  tend  to  eflabliHi,  that  he  owes  a 
debt  or  is  fubjedl  to  a  civil  fuit. 

This  Hatute  was  pafied,  becaufe  upon  a  point  which  arofe  at 
lord  Melville's  impeachment,  the  high  living  authorities  of  the  law 
V,  ere  nearly  divided,  whether  a  witnefc  was  compeliabie  to  anfwer 

^    ^    3  '  fuch 
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Infamous  perfons  are  fuch  as  may  be  challenged  as  jurors, 
propter  delicfimi;  and  therefore  never  (hall  be  admitted  to  give 
evidence  to  inform  that  jury,  with  whom  they  were  too  fcan- 
dalous  to  affociate.     Interefted  witncfles  may  be  examined 
upon  a  voir  dire,  if  fufpefted  to  be  fecretly  concerned  in  the 
event,  or  their  intereft  may  be  proved  in  court*    Which lall    ] 
is  the  only  method  of  fupportlng  an  objeflion  to  the  former 
clafs  ;  for  no  ma^  is  to  be  examined  to  prove  his  own  in- 
famy (16).     And  no  counfel,  attorney,  or  other  perfon,  in- 
truded with  the   fecrets  of  the  caule  by  the  party  liimfclf, 
foall  be  compelled,  or  perhaps  allowed,  to  give  evidence  of 
fuch  converfation  or  matters  of  privacy,  as  came  to  his  know- 
lege  by  virtue  of  fuch  trull  and  confidence -(17)  :  but  he  may 

V  Law  of  7:>/:  priuSj  267. 


fuch  a  queftion.     But  furely  it  was  agreeable  to  the  law  of  Eng-  | 

land,  that  a  man  fliould  be  compelled  to  be  honeft,  and  where,  if  he  j 

avoided  the  qucRion,  injuilice  would  be  done  both  between  tb.e  \ 

parties  before  the  court",  and  afterwards  between  the  witnefs  and  , 

fome  other  party.  .; 

(16)    A  witnefs  may  be  examined  with  regard  to  his  own  in-  ; 

famy,  if  the  confefTion  of  it  does  not  fubjea  him  to  any  future  pu^ ; 

uifhment ;  as  a  witnefs  may  be  aflced  if  be  has  not  flood  in  the  pi!-*  , 

lory  for  perjury.     4  7'c  i^»  440.  I 

Though  it  {hould  feem  he  may  be  aHced  this  to  difcredlt  hi« ' 

tcRimony,  but  he  cannot  be  entirely  rejefted  as  a  witnefs  without ; 

the  produdion  of  the  record  of  convidion,  by  which  he  is  rendered 

incom.petent.     8  £aji,  77«  ^    ^  :; 

(17)   But  the  principles  and  policy  of  this  rule  reft  rain  it  to  that  ] 

confidence  only,  which  is  placed  in  a  counfel  or  folicitor,    and^ 

which  mua  neceffarily  be  inviolable,  where  the  ufe  of  advocates' 

and  legal  affiftants   is  admitted.      But  tlie    purpofes  of   publici 

juftice^'fuperfede  the  dehcacy  of  every  other  fpecics  of  coufidcn-. 

tial  communication.     In  the  trial  of  the  duchefs  of  Kingilon,  i^^ 

was  determined  that  a  friend  might  be  bound  to  difclofe,  if  no- 

celTary  in  a  court  of  juftice,  fecrets  of  the  moil  facred  nature 

which  one  fex  could  repofe  in  the  other.     And  that  a  furgeon  wa^ 

|jound  to  communicate  any  information  whatever,  which  he  was 

pofleffed 
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be  examined  as  to  mere  niatters  of  fa£r,  as  the  execution  of 
a  deed  or  the  hke,  which  might  have  come  to  his  knowiege 
without  being  intruded  in  the  caufe. 

One  witnefs  (if  credible)  \%  fujficicnt  evidence  to  a  jury  of 
anyfingle  fa£is  though  undoubtedly  the  concurrence  of  two 
or  more  corroborates  the  proof.  Yet  our  law  confiders  that 
there  are  many  tranfa£lionsto  which  only  one  perfon  is  privy; 
and  therefore  does  not  akuays  demand  the  teftimony  of  two, 
as  the  civil  law  univerfaliy  requires.  ''  Unius  rcfponfio  tejlls 
^^  omnhio  non  audiatitr  ^ T  To  extricate  itklf  out  of  which 
abfurdity,  the  modern  pradice  of  the  civil  law  courts  has 
plunged  itfelf  into  another.  For,  as  they  do  not  allow  alefs 
number  than  two  witnefles  to  heplena prohatlo^  they  call  the 
teftimony  of  one,  tlough  never  fo  clear  and  pofitive,  y27;2/- 
plcna  probatio  only,  on  whom  no  fentence  can  be  founded. 
To  make  up  therefore  the  neceflary  complement  of  witneiTes, 
when  they  have  one  only  to  a  fingle  faci,  they  admit  the 
party  himfelf  {plaintiff  or  defendant)  to  be  examined  in  his 
own  behalf  5  and  adminifler  to  him  what  is  called  \\\e  fiippk" 
tory  oath ;  and,  if  his  evidence  happens  to  be  in  his  own  fa- 
vour, this  immediately  converts  the  half  proof  into  a  whole 
one.  By  this  ingenious  device  fatlsfying  at  once  the  forms 
of  the  Roman  law,  and  acknowleging  the  fuperlor  reafon- 
ablenefs  of  the  law  of  England  :  wdiich  permits  one  witnefs  [  371 
to  be  fufficient  where  no  more  are  to  be  had  :  and,  to  avoid 
all  temptations  of  perjury,  lays  it  down  as  an  invariable  rule, 
that  ne?7io  tefiis  effe  debet  in  propria  caufa. 

Positive  proof  is  always  required,  where  from  the  nature 
of  the  cafe  it  appears  it  might  pofFibly  have  been  Irad.  But, 
aext  to  pofitiv£  ^iQoi^  circtmi/IapJial  twidcncc  or  the  doCtvinc 

w  Cod.  4.  20.  9. 


poffeffed  of  in  confeqiience  of  his  profeflional  attendance.^  1 1  St. 
Tr,  243.  246.  And  thof2  fecrets  only,  communicated  to  a  counfel 
or  attorney,  areinviolable  in  a  court  of  juftice,*which  have  been  in- 
trufted  to  them  whilil  adlng  in  their  rcfpeftive  charaSers  to  the 
party  as  their  client.     ^T,  R.  431.  753, 

E  e  4  of 
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oi prefimptlons  mufl  take  place  :  for  when  the  faft  itfelf  can- 
not be  demonftratively  evinced,  that  which  comes  neareft  to 
the  proof  of  the  faft  is  the  proof  of  fuch  circumllances  which 
either  necejjarily^  or  ufually^  attend  fuch  fads  ;  and  thcfe  are 
called  prefumptions,  which  are  only  to  be  relied  upon  till  the 
contrary   be   aftually  proved.      Stahkur  praefumptioni    donee 
prchetur  in  contrarium  ^.      Violent  prefumptlon  is  many  times 
equal  to  full  proofs  \  for  there  thofe  circumftances  appear, 
"which  necejpinly  attend  the  fact.  As  if  a  landlord  fues  for  rent 
due  at  Michaelmas  1754,    and  the  tenant  cannot  prove  the 
payment,  but  produces  an  acquittance  for  rent  due  at  a  fub- 
fequcnt  time,   in  full  of  all  demands,  this  is  a  violent  pre- 
fumption  of  his  having  paid  the  former  rent,  and  is  equiva- 
lent to   full  proof;    for  though  the  adual  payment  is  not 
proved,  yet  the  acquittance  in  full  of  all  demands  is  proved, 
Avhich  could  not  be  without  fuch  payment  ;  and  it  therefore 
induces  fo  forcible  a  prefumptlon,  that  no  proof  (hall  be  ad- 
mitted to  the  contrary  ^(18).  Pr^/^^Z'/^prefumptionarifing  from 
fuch  circumllances  as  iifually   attend  the  fad,  hath  alfo  it's 
due  weight  :  as  if,  i;i  a  fuit  for  rc^it  due  in  1754,  the  tennnt 
proves  the  payment  of  the  rent  due  in  1755?;  ^^^^  ^^^^  P^^" 
vail  to  exonerate  the  tenant^,  unlcfs  it  be  clearly  fliewn  that 
the  rent  of  1754  was  retained  for  fome  fpecial  reafon,  or 
tliat  there  was  fome  fraud   or  mlftake  :   for  otherwife  it  will 
be  prefumed  to  have  been  paid  before  that  in  1755,  as  it  is 
molt  ufual  to  receive  flrft  the  rents  of  longed:  (landing.  Ligbty 
or  ra(h,  prefumptions  have  no  weight  or  validity  at  all  (19). 

^  Co.  Litr.  373.  2  Gilb.  evid.  i6r. 

yl!jid.6»  *  Co,  Liu.  373, 


(18)  Triis  can  fcarcely  be  corrc6l  :  I  (liould  conceive  that 
proof  may  be  admitted  to  repel  all  prefumptions  vi^hatever  ;  and 
even  if  a  receipt  fhould  be  produced  exprefsly  for  the  rent  of  tbe 
yca^r  1754?  CliU  the  landlord  might  Ihevv  tliat  it  had  been  obtained 
by  mi  flake  or  fraud,  and  that  no  rent  had  been  received  at  the 
^ime. 

(19)  It  is  difficult  to  fay  v/hat  is  a  light  and  rafli  prefumption, 
if  it  is  any  prefuniption  at  alL     Any  circumdance  may  be  proved 

from 
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The  oath  adminiftered  to  the  witnefs  is  not  only  that 
what  he  depofes  fliall  be  true,  but  that  he  (hall  alfo  depofc 
the  <ivhole    truth  :    fo  that  he  is  not  to  conceal  any  part    of 
what  he  knows,  whether  interrogated  particularly  to  that  point 
or  not.  And  all  this  evidence  is  to  be  given  in  open  court,  in 
the  prefence  of  the  parties,  their  attorneys,  the  ccunfel,  and 
all  by-ftanders  ;  and  before  the  judge  and  jury  :  each  party 
having  liberty  to  except  to  it's  competency,  which  exceptions 
are  publicly  ftated,  and  by  the  judge  are  openly  and  publicly 
allowed  or  difallowed,  in  the  face  of  the  country :   which 
muft  curb  any  iecret  bias  or  partiality,  that  might  arife  in 
his  own  breaft.     And  if,  either  in  his  diredicns  or  decifions, 
he  mis-ftates  the  law  by  ignorance,  inadvertence,  or  dcfign, 
the  counfel  on  either  fide  may  require  him  publicly  to  feal  a 
hill  of  exceptions  ;  dating  the  point  wherein  he  is  fuppofed  to 
err:  and  this  he  is  obliged  to  feal  by   ftatute  Weftm.    2. 
13  Edw.  I.  c.  31.  or,  if  he  refufes  fo  to  do,  the  party  may 
have  a  compulfory  writ  againft   him^  commanding  him  to 
feal  it,    if  the  faft  alleged  be  truly  dated  :  and  if  he^returns, 
th^at  the  faa  is  untruly  dated,  when  the  cafe  is  otherwife,  an 
action  will  lie  againd  him  for  making  a  falfe  return.     This 
bill  of  exceptions  is  in  the  nature  of  an  appeal  ;  examinable, 
not  in  the  court  out  of  which  the  record  iilues  for  the  trial 
at  mfipriusy  but  in  the  next  immediate Tuperior  court,  upon  a 
writ  of  error,  after  judgment  given  in  the  court  below.     But 
a  demurrer  to  evidence  fliall  be  determined  by  the  court,  out 
of  which  the  record  is  fent.     This  happens,  where  a  record 
or  other  matter  is  produced  in  evicience,  concerning  the  leg^l 
confequences  of  which  there  arifes  a  doubt  in  law  :  in  whfch 

l>Reg.  Br.  182.     2  Infl.  4S7, 


from  which  a  fair  inference  can  be  drawn,  though  alone  ft  would 
)3e  too  flight  to  fupport  the  verdid  of  the  jury,  yet  it  may  corro- 
borate other  teftimony,  and  a  number  of  fuch  prefumptions  may 
become  of  importance.  Pojunt  dive rf a  genera  ita  cojijungl,  ut  qu[^ 
ftngula  non  nocerent,  ea  unlverfa  tanquam  grando  reum  opprlmant, 
Matthsus  de  Crim. 
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cafe  the  ndverfe party  may  if  he  pleafes  demur  to  the  whole! 
evidence  5  which  admits  the  truth  of  every  fa£l  that  has  been  I 
alleged,  but  denies  the  fufBciency  of  them  all  in  point  of  law  \ 
to  maintain  or  overthrow  the  iiTue  ^ :  which  draws  the  quef- 
tion  of  law  from  the  cognizance  of  the  jury,  to  be  decided | 
(as  it  ought)  by  the  court*  But  neither  thefe  demurrers  to 
evidence,  nor  the  bills  of  exceptions,  are  at  prcfent  fo  much 
73  J  in  ufe  as  formerly ;  fince  the  more  frequent  extenfion  of  the; 
difcrelionary  powers  of  the  court  in  granting  a  new  trial,  1 
whicli  is  now  very  comm»only  had  for  the  mifdircclion  of  the! 
itirU'C  at  nift  piius. 

iHiS   Open  examination  of  wltneues  vivc^  '      theJ 

Dreitnce  of  all  mankind,  is  much  more  con.a^.v-^  .^  --i-y 
clearing  np  of  truth  "^jthan  the  private  and  iccret  rvrirnins'iDni 
taken  down  in  writing  before  an  officer,  or  hi-  cl«  .  .  riie' 
ccckilaftical  courts,  and  all  others  that  have  borrov  .  .licir^ 
praclicefrom  the  civil  law:  where  a  witnefs  may  frequ-riiu'yi 
dcpofe  that  in  private,  which  he  will  be  afhamed  to  teftify  \a\ 
a  public  and  iolemn  tribunal.  There  an  artful  or  carelefs 
fcribe  may  make  a  witnefs  fpeak  what  he  never  meant,  by j 
dreffnig  up  his  depofitions  in  his  own  forms  and  language  ;j 
but  he  is  here  at  liberty  to  correft  and  explain  his  meaning,! 
Jf  mifunderftood,  which  he  can  never  do  after  a  written  de-j 
pofition  is  once  taken.  Betides,  the  occafional  queftions  of^ 
the  judge,  the  jury,  and  the  counfel,  propounded  to  the- 
witneiTes  on  a  fudden,  w^ill  fift  out  the  truth  much  better 
than  a  formal  let  of  interrogatories  previoufly  penned  and; 
fettled  :  and  the  confronting  of  acverfe  witnefles  is  alfo  ano-! 
ther  opportunity  of  obtaining  a  clear  difcovery,  which  cani 
never  be  had  upon  any  other  method  of  trial.  Nor  is  the, 
prefence  of  the  judge,  during  the  examination,  a  matter  of  J 
fmall  importance:  for,  befides  the  refpeft  and  awe  withl 
wiiich  his  prefence  will  naturally  infpire  the  witnefs,  he  isi 
ab!e  by  ufe  and  experience  to  keep  the  evidence  from  wan-i 
dering  from*  the  point  in  iiTue.  In  fliort,  by  this  method  of] 
examination,   and  this  only,  the  perfons  who  are  to  decide! 

c  Cc.  L>tr.  72.    .5  Rep.  J04.  «i  Hale's  Hiil»  C.  L.  7S^i  5,  6,  ' 

uponi 
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upon  the  evulence  have  an  opportunity  of  obfervlng  the  qua- 
lity, age,  education,  underilanding,  behaviour,  and  incUna- 
tions  of  the  witnefs;  in  which  points  all  perfons  muft  appeal" 
alike,  when  their  depofitions  are  reduced  to  writing,    and 
read  to  the  judge,  in  the  abfence  of  thofe  who  made  them* 
y.nd  yet  as  much  may  be  frequently  collected  from  the  man- 
ner in  which  the  evidence  is  delivered,  as  from  the  matter  of 
it.     Thefe  are  a  few  of  the  advantages  attending  this,  the  [ 
Englifh,  way  of  giving  teftimony,  ore   tenus.     Which  was 
alfo  indeed  familiar  among  the  antient  Romans,  as  may  be 
€ol]e£):ed  from   Qu  i  nt  ill  an  ^-j  who  lays   down  very  good  in- 
ftruftions  for  examining  and  crofs-examining  w^itnefles  viva 
voce.     And  this,   or  fomewhat  like  it,  was  continued  as  low 
as  the  time  of  Hadrian^ :  but  the  civil  law,  as  It  is  novv^  mo- 
delled, rejects  alj  public  examination  of  witnelTes. 

As  to  fuch  evidence  as  the  jury  may  have  in  their  own  con- 
fciences,  by  their  private  knowlege  of  fadls,  it  was  an  antient 
do61:rine,  that  this  had  as  much  right  to  fway  their  judgment 
as  the  written  or  parol  evidence  which  is  delivered  In  court. 
And  therefore  it  hath  been  often  held^,  that  though  no  proofs 
be  produced  on  either  fide,  yet  the  jury  might  bring  in  a  ver- 
dicl:.     For  the  oath  of  the  jurors,  to  find  according  to  their 
evidence,'  was  conilrued'^  to  be,  to  do  it  according  to  the  beft 
of  their  own  knowlege.    This  feems  to  have  ariien  from  th@ 
antient  praflice  in  taking  recognitions  of  afTife,  at  the  iirft: 
introduction  of  that  remedy  ;  the  fherlff  bcins^  bound  to  re^ 
turn  fuch  recognitors  as  knew  the  truth  of  the  faci:,  and  tlia 
recognitors,  when  fworn,  being  to  retire  immediately  from 
the  bar,  and  bring  in  their  verdi£t  according  to  their  own  per* 
fonal  knowlege,  without  hearing  extrinlic  evidence  or  receive 
ing  any  direftion  from  the  judge-.     And  the  fame  docSliin^ 

«  IffftitiU,  Oral,  L  0,  C.7.  '^  ca  quae  i/iierrog,:iveras  cihmjxjre  cot 

^  See  his  epiftle  to  Vamsj  the  legate  ^^  rijlniilta  rejpoaderint,''     [Ff.  2:2.    5^ 

or  judge  of  Ciliciii:  **  tit  ma^s  fare  3.) 

f  ^  potesy  quanta  fides  fit  habenda  teftilms  ;  s  Yoar-book,  14  Ilea.  VI!.  29  Flu\v4. 

^^  qui,  et  ciij us  dignitatis,  et  atjus aefti-  i'2.     Hob.  227.     1  Lc\.  87. 

^^  mationis  fuit ^  et,  qui  f implicit er  vi/t  ^^  Vm^h.   14S,  149. 

^^fiiit  dicc.rc;  vtrum  umtm  eundemqiw  '  I^rad.     /.  4.    ti\   I,  c,   19.   §    3 

fj  TTiedUciium  fermonem  atluUrint^  an  ad  flet.  I,  i,  c,    ,  §  2. 

(wherv 
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(when  attaints  came  to  be  extended  to  trials  by  jury,  as  wdl  as 
to  recognitions  of  affif.)  was  alfo  applied  to  the  cafe  of  com- 
mon jurors  -,  that  they  might  efcape  the  heavy  penalties  of  the 
«^to/;f,  ,n  cafe  they  could  ftew  by  any  additional  proof,  that 
tlicir  vcrn.a  v.as  agreeable  to  the  truth,  though  not  accordinjr 
to  the  evidence  produced;  vyith  which  additional  proof  the  law 
75  ]  prcumed  they  were  privately  acquainted,  though  it  did  not 
appear  an  court.     But  thio  doarine  was  again  gradually  ex- 
ploded, when  attaints  began  to  bedifufed,  and  ne-w  trials  hi- 
troduced  ni  their  ftead.    For  it  is  quite  incompatible  with  the 
grounds   upon  which  fuch  new  trials  are  every  day  awarded 
v:z.  that  the  verdia  was  given  -without,   or  contrary  to,  evi' 
dencc.  ^nd  tI:erefore,  together  with  new  trials,  the  praaice 
feems  to  have  been  firfl  introduced  S  which  now  univerfaily 
obtains,  that  if  a  juror  knows  any  tiling  of  the  matter  in 
liiue,  he  may  be  fwcrn  as  a  witncis,  and  give  his  evidence 
publicly  in  court. 

When  the  evidence  is  gone  through  on  both  fide?,  the 
judge  in  the  prefence  of  the  parlies,  the  counfel,  and  all 
others,  fums  up  the  whole  to  the  jury  ;  omitting  all  fuper- 
fluous  circumftances,  obferving  wherein  the  main  queftion 
and  principal  ifiue  lies,  ftating  what  evidence  has  been  given 
to  fupport  it,  with  fuch  remarks  as  he  thinks  neceffary  for 
their  direaion,  and  giving  them  his  opinion  in  matters  of 
law  arifing  upon  that  evidence. 

The  jury,  after  the  proofs  are  fummed  up,  unlefs  the  cafe 
be  very  clear,  withdraw  from  the  bar  to  confider  of  their  ver- 
dia :  and,  in  order  to  avoid  intemperance  and  caufelefs  de- 
lay, are  to  be  kept  without  meat,  drink,  fire,  or  candle,  un- 
lefs by  perm'iffion  of  the  judge,  till  they  are  all  unanimoully 
agreed.  A  method  of  accelerating  unanimity  not  wholly 
unknown  in  other  conftitutions  of  Europe,  and  in  matters  of 
greater  concern.  For  by  the  golden  bulle  of  the  empire ',  if, 
after  the  congrefs  is  opened,  the  eleaors  delay  the  ekaion  of 
a  king  of  the  Romans  for  thirty  days,  they  fliall  be  fed  only 

kStyl  !%■>,.     I  Sit'.  153.  ich.  i.    ' 

4t  with 
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With  bread  and  water,  till  the  fame  is  accompliflied.  But  if 
cur  juries  eat  or  drink  at  ail,  or  have  any  eatables  about 
them,  v/ithout  confent  of  the  court,  and  before  verdict,  it  is 
fineable  ;  and  tf  they  do  fo  at  his  charge  for  whom  they  after- 
wards find,  it  will  fet  afide  the  verdift.  Alfo  if  they  fpeak 
with  either  of  the  parties  or  their  agents,  after  they  are  gone 
from  the  bar  -,  or  if  they  receive  any  frefh  evidence  in  pri-  f  '^76  1 
vate  ;  or  if  to  prevent  difputes  they  caft  lots  for  whom  they 
(hall  find  ;  any  of  thefe  circumftances  will  entirely  vitiate 
the  verdift.  And  it  has  been  held,  that  if  the  jurors  do  not 
agree  in  their  vcrdicl  before  the  judges  are  about  to  leave  the 
town,  though  they  are  not  to  be  threatened  or  imprifoned"^, 
the  judges  are  not  bound  to  wait  for  them,  but  may  carry 
them  round  the  circuit  from  town  to  town  in  a  cart".  This 
necefiity  of  a  total  unanimity  feems  to  be  peculiar  to  our  own 
conft!tution°;  or,  at  leall,  in  the  nsinhda  or  jury  of  the  an- 
tient  Goths,  there  was  required  (even  in  criminal  cafes)  only 
the  confent  of  the  major  part  •,  and  in  cafe  of  an  equalitv,  the 
defendant  was  held  to  be  acquitted^  (20). 

^  Mirr,  c.  4.  §  24.  2,0,  21. 

n  Lib,  Ajf.foL  40,  /;/.  i  r.  P  .^tisra.  /.  i.  r.  4. 

°  See  Barriiigton  ontheftatutes,  19. 


(20)  The  learned  judge  has  difplayed  much  erudition  in  the 
beginnimg  of  this  chapter,  to  prove  the  antiquity  of  the  trial  by 
jury  ;  but  the  trials  referred  to  by  the  authors  there  cited,  and 
even  the  judicium  parimn,  mentioned  in  the  celebrated  chapter  of 
magna  charta^  are  trials  Vvhich  were  foinething  fimilar  to  that  by  a 
jury,  rather  thaninftancesof  a  trial  by  jury  according  to  it's  prefent 
eftablifhed  form.  T\\q  judicium  parlum  feeiTiS  (iriftly  thejudp-ment 
of  a  fubje£l's  equals  in  the  feudal  courts  of  the  king  and  barons. 
And  fo  little  appears  to  be  afcertained  by  antiquarians,  refpecling 
the  introdu6lion  of  the  trial  in  criminal  cafes  by  two  juries,  that, 
although  it  is  one  of  the  moil  important,  it  is  certainly  one  of  the 
mod  obfcure  andinexphcable  parts  of  the  law  of  Enp-land. 

The  unanimity  of  tv/elve  men,  fo  repugnant  to  all  experience  of 
human  conduft,  paffions,  and  undcrfiandings,  could  hardly  in  any 
age  have  been  introduced  into  practice  by  a  dehberate  aft  of  the 
legiflature. 

But 
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When  they  are  all  unanimoufly  agreed,  the  jury  returd 
back  to  the  bar  -,  and,  before  they  deliver  their  verdia,  the.: 
plaintiff  is  bound  to  appear  in  court,  by  himfelf,  attorney,  or^ 
counfel,  In  order  to  anfv/er  the  amercement  to  which  by  thel 
old  law  he  is  liable,  as  has  been  formerly  mentioned  "^j  iiii 
cafe  he  fails  in  his  fait,  as  a  punifliment  for  his  falfe  claim. | 
To  be  amerccdy  or  a  merciCy  is  to  be  at  the  king's  mercy  with 
jCgard  to  tiie  fine  to  be  impofed  ;  in  m'lfeiicordia  domim  regis 
p'o  ffilfo  rhimore  fuo.  Tlie  amercement  is  difufed,  but  thej 
form  llill  continue?,  j  and  if  the  plaintiff  does  not  appear,  nai 

9Pagci7^     Sec  «irjVo[.iV.  379.  1 


iJDt  that  tlic  life,  aiul  pcWiapsthe  liberty  and  property  of  a  fub-' 
,  jcd,  should  not  be  affcded  by  the  concurring  judgment  of  a  l^h 
number  tirau  twelve,   where  more  were  prefent,  v/as  a  law  founded  | 
in  reafoii  and  caution  ;   -xwd  feems  to  be  tranfmitted  to  us  by  the  I 
common  law,  or   from  innnemorial   antiquity.     The  grand  affr^e  ] 
might  have  caiihiLtd  of  more  than  twelve,  yet  the  verdi6l  mull:  ' 
have  l^een  given  by  tu-elvc  or  more ;  and  if  twelve  did  not  agree,  the  ^ 
affize  w  :.s  alibrced,  that  i.s   ot'iers  were  added  till  twelve  did  con- 
cur.     See  1  Rccvcis  H\ji.  of  Eng,  Lazv.  241.  480*     This  was  a  ' 
majority  and  not  uiiyr.imlty.     A  grand  jury  may  ccnfifl:  of  any  | 
Kuraber  from  tv.elve  to  twcnty-three  inclufive,  but  a  prefentment  j 
ought  not  to  be  made  by  lefs  thantwelve.   2  Hah.  I\  C.  161.   The  i 
fame  is  true  ah'b  of  an  inquifition  before  the  coroner.     -In  the  high  ' 
court  of  parhament,  and  the  court  of  the  lord  higli  ileward,  a  peer  | 
may  be  convi6led  by  the  greater  number  ;  yet  there  can   be  no  ^ 
conviction   unlefs  the  greater  number  cor^fiih  at  leafc  of  twelve.  ; 
3  ^"J-    30.      Kt'lyng.  ^G.     Moorey6i2,      Under  a  comimilTion  of 
lunacy  the  jury   vv'as  feventeen,  but  twelve  joined  in  the  verdi6h   - 
5  Vcf.  Juru  450.     A  jury  upon  a  writ   of  enquiry  may  be  m.ore  i 
than  twelve,      8.e  p.  398.  n.  4.      In  all  thefe  cafes  if  twelve  only  \ 
appeared,  it  followed  as  a  necclTary  confequence,  that  to  aihl  with   ' 
€tTe6l  they  muil  have  been  unanimous.  '  < 

pence   this  may  be  fuggefled   as  a  conjedure  refpc6lhig  the 
Qi~TgIn  of  the  unanimity  of  juries,  that,  as  lefs   than   twelve,  if  "^ 
twelve  or  more  were  prefent,  could  pronounce  no  efTecliive  verdidl, 
vyhen  twelve  only  were  fworn,  their  u  naiiimitybecame  iadifpenfable.    ; 

t^  verdI6l 
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Yerc{i£l  can  be  givert,  but  the  plaintiff  is  faid  to  be  n$f?fuit^ 
no?i  fequitur  clamorcmftium.  Therefore  it  is  ufual  for  a  plain- 
tifF,  when  he  or  his  counfel  perceives  that  he  has  not  given 
evidence  fufRcient  to  maintain  his  iinie,  to  be  voluntarily 
iionfuited,  or  withdraw  himfelf :  wdiercupon  the  crier  is  or- 
dered to  call  the  phmitijf ;  and  if  neither  he,  nor  anybody  for 
him,  appears,  he  is  nonfuited,  the  jurors  are  dlfcharged,  the 
aftion  is  at  an  end,  and  the  defendant  fliali  recover  hiscofhs. 
The  reafonof  this  pra£lice  is,  that  a  nonfuit  is  more  eilglbk 
for  the  plaintiff,  than  a  verdift  againft  him:  for  after  a  non« 
fuit,  which  is  only  a  default,  he  may  commence  the  fame  fult 
again  for  the  fame  caufe  of  a£tion;  but  after  a  verdi£l  had,  [3773 
and  judgment  confequent  thereupon,  he  is  for  ever  barred 
from  attacking  the  defendant  upon  the  fame  ground  of  com- 
plaint. But,  in  cafe  the  plaintiff  appears,  the  jury  by  their 
foreman  deliver  in  their  verdiift  (21). 

A  VERDICT,  vere  diBiimy  is  either  privy y  or  public.  A 
privy  verdi£l:  is  when  the  judge  hath  left  or  adjourned  the 
court:  and  the  jury,  being  agreed,  in  order  to  be  delivered 
from  their  confinement,  obtain  leave  to  give  their  verdidfc 
privily  to  the  judge  out  of  court "":  which  privy  verdi£l  is  of 
no  force,  unjefs  afterwards  affirmed  by  a  public  verdift  givca 
openly  in  court;  wherein  the  jury  may,  if  they  pleafe,  vary 

r  If  the  judge  li;jth    adjourned  the     receives   the  verdidl,  it  is  a /Jz^i.iv:  and 
court,  to  his    own  lodgings,    and  there     woi  :\  prky  \z.u\&.. 


(2 1 )  When  a  verdi£l  will  carry  all  the  coils,  and  it  is  doubtful 
from  the  evidence  for  which  party  it  Vv^ill  be  given,  it  is  a  common 
pradice  for  the  judge  to  recommend,  and  the  parties  to  confent, 
that  a  juror  fhould  be  withdrawn;,,  and  thus  no  verdict  is  given, 
and  each  party  pays  his  own  coils. 

Where  there  is  a  doubt  at  tlie  trial  whether  the  evidence  pro- 
duced  by  the  plaintiff  is  fufficient  to  fupport  the  verdi6l  given  in 
his  favour  by  the  jury,  the  judge  will  give  leave  to  apply  to  the 
court  above  to  fet  alide  the  verdid  and  to  enter  a  nonfuit  |  but  if 
fuch  liberty  is  not  referved  at  the  trial,  the  court  above  can  onlr 
grant  the  defendant  a  new  trial,  if  they  think  the  plaintiff's  evi- 
dence infufficient  to  fupport  his  cafe,     C  1\  R,  67. 

from 
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from  their  privy  verdifl:.     So  that  the  privy  verdlfl:  is  indeed 

a  mere  nullity;  and  yet  it  is  a  dangerous  praftice,  allowing! 

time  for  the  parties  to  tamper  vi^ith  the'jury,  and  thereforei 

very  feldom  indulged  (22).  But  the  only  efK-dual  and  legal] 

verdicl  is  t\\t  ptihlic  verdi£l :  in  which  they  openly  declare  to! 

have  found   the  iffue  for  the  plaintiff,  or  for  the  defendant  5 

and  if  for  the  plaintiff,  they  affjfs  the  damages  alfo  fuflained^ 

by  the  plaintiff,  in  confequence  of  the  injury  upon  which  the 

adion  is  brought.  \ 

j 
Sometimes,  if  there  arifes  in  the  cafe  any  difficult  matter  ' 

of  law,  the  jury,  for  the  fake  of  better  information,  and  to 
avoid  the  danger  of  having  their  verdicl:  attainted,  will  find  ; 
ay/»faWverdi£l  j  which  is  grounded  on  the  flatute  Weflm.  2.  ' 
13  Edw.  I.  c.  30.  $  2.     And   herein  they  flate  the  naked  I 
fafts,  as  they  find  them   to  be  proved,  and  pray  the  advice 
of  the  court  thereon;  concluding  conditionally,  that  if  upon  i 
the  whole  matter  the  court  (hall  be  of  opinion  that  the  plain- 
tiff had  caufe  of  action,  they  then  find  for  the  plaintiff';  if  ] 
otherwifc,  then  for  the  defendant.    This  is  entered  at  length  ' 
on  the  record,  and  afterwards  argued  and  determined  in  the  \ 
court  at  Wefiminfter,  from  whence  the  iffue  came  to  be  tried.  1 

2^8  ]       Another  methodof  finding  a  fpecies  of  fpecial  verdift.  Is 

v/hen  the  jury  find  a  verdi6l  generally  for  the  plaintiff,  but  ; 

fabje6t  neverthelefs  to  the  opinion  of  the  judge  or  the  couit  j 

above,  011  ^ fpecial  cafe  ftated  by  the  counfel  on  both  fides  with  \ 

regard  to  a  matter  of  law :  which  has  this  advantage  over  a  ; 

fjiecial  verdift,  that  it  is  attended  with  much  lefs  expence,  i 

and  obtains  a  muchfpeedicr  decifion  ;  tht  poJJea  (of  which  in  \ 

the  next  chapter)  being  ftayed  in  the  hands- of  the  officer  of  : 

fijf  pr'ius^  till  the  queflion  is  determlr.ed,  and  the  verdidt  is  ; 

then  entered  for  the  plaintiff  or  defendant  as  the  cafe    may  - 

happen.     But,  as  nothing  appears  upon  the  record  but  the  ' 

general  verdict,  the   parties   are  precluded  hereby  from  the  i 


(22)    A  privy  vcrdlft  cannot  be    given  in  trcafon  axd  felony. 

2  H.P.C.  300.   ■ 

benefit 
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benefit  of  a  writ  of  error,  if  diflatisfied  with  the  judgment 
of  the  court  or  judge  upon  the  point  of  law..  Which  makes 
it  a  thing  to  be  wifhed,  that  a  method  could  be  devifed  of 
either  leffening  the  expenfe  of  fpecial  verdifts,  or  elfe  of  .en^ 
tering  the  Caufc  at  length  upon  xhcpc/iea^  But  in  both.thefe 
inftances  the  jury  may,  if  they  think  proper,  take  upon  them- 
felves  to  determine,  at  their  own  hazard,  the  complicated 
queftion  of  fa6t  and  law;  and,  without  either  fpecial  verdi£t 
or  fpecial  cafe,  may  find  a  verdid  abfolutely  either  for  the 
|)IaintifF  or  defendant  ^ 

When  the  jury  have  delivered  in  their  verdift,  and  it  is 
recorded  in  court,  they  are  then  difcharged.  And  fo  ends  the 
trial  by  jury:  a  trial,  which  befides  the  other  vaft  advan- 
tages which  we  have  occafionally  obferved  In  It's  progrefs,  is 
alfo  as  expeditious  and  cheap,  as  it  is  convenient^  equitable^ 
and  certain  ;  for  a  commiflion  out  of  chancery,  or  the  civil 
law  courts,  for  examining  witnefles  in  one  caufe  will  fre- 
quently laft  as  long,  and  of  courfe  be  full  as  expenfive,  as 
the  trial  of  a  hundred  iffues  at  fiifi  prius :  and  yet  the  faft 
Cannot  be  determined  by  fuch  commiffioners  at  all;  no,  not 
till  the  depofitrons  are  publilhed^  and  read  at  the  hearing  of 
the  caufe  in  court.  v 

Upon  thefe  accounts  the  trial  by  jury  ever  has  been^  and  I  r  Vjrg  1 
truft  ever  will  be,  looked  upon  as  the  glory  of  the  Englifh    /""  ^  ^ 
law.     And,  if  it  has  fo  great  an  advantage  over  others  in  re- 
gulating civil  property,  how  much  muft  that  advantage  be 
heightened,  when  it  is  applied  to  criminal  cafes  !     But  this 
we  muft  refer  to  the  enfuing  book  of  thefe  commentaries  • 
Only  obferving  for  the  prefent,  that  it  is  the  mbft  tranfcend- 
ent  privilege  which  any  fubjea  can  enjoy,  or  wifli  for,  that 
he  cannot  Be  afFeded  either  in  his  property,  his  liberty,  or 
his  perfon,  but  by  the  unanimous  eonfent  of  twelve  of  his 
neighbours  and  equals.      A  conftitution,  that  I  may  venture 
to^  affirm  has,  under  providence,  fecured  the  juft  liberties  of 
this  nation  for  a  long  fucceffion  of  ages.  And  therefore  a  ce- 
lebrated French  v/riter  %  who  concludes,  thatbecaufe  Rome, 
*  Liu,  §3^6.     ,  t  Montefq,  Sp,  L.  xi.  (5. 

^<^l^aih  Ff  Sparta 
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Sparta,  and  Carthage  have  loft  their  liberties,  therefore  thofc 
of  England  In  time  muft  perifli,  (hould  have  recolle£led  that 
Rome,  Sparta,  and  Carthage,  at  the  time  when  their  libertieft   ; 
were  loft,  were  ftrangers  to  the  trial  by  jury.  | 

! 
Great  as  this  euloglum  may  feem,  it  is  no  more   than    > 

this  admirable  conftitution,   w^hen   traced  to  it's  principles,    ; 
will  be  found  in  foberreafon  to  deferve.     The  impartial  ad« 
miniftration  of  juftice,  which  fecures  both  our  perfons  and   ! 
our  properties,  is  the  great  end  of  civil  fociety.     But  if  that   ; 
be  entirely  intrufted  to  the  magiftracy,  a  felefl:  body  of  men>  ' 
and  thofe  generally  felefted  by  the  prince  or  fuch  as  enjoy  j 
the  higheft  offices    In  the  ftate,  their  decifions,  in  fpite  of  | 
their  own  natural  integrity,  will  have  frequently  an  involun-  j 
tary  bias  towards  thofe  of  their  own  rank  and  dignity :  it  ia  ; 
not  to  be  expefted  from  human  nature,  that  the  few  fhould  j 
be  always  attentive  to  the  interefts  and  good  of  the  many.   On  j 
the  other  hand,  if  the  power  of  judicature  were  placed  at  | 
random  in  the  hands  of  the  multitude,  their  decjfions  would 
be  wild  and  capricious,  and  a  new  rule  of  aftion  would  be  \ 
every  day  eftabliflied  in  our  courts.     It  is  wifely  therefore  | 
ordered,  that  the  principles  and  axioms  of  law,  which  are  ^ 
general  propofitions,  flowing  from  abftrafled  reafon,  and  not  j 
3°^  J  accommodated  to  times  or  to  men,  fliould  be  depofited  in  the 
breafts  of  the  judges,  to  be  occafionally  applied  to  fuchfafts 
as  come  properly  afccrtained  before  them.  For  here  partiality  \ 
can  have  little  fcope:  the  law  is  well  known,  and  is  the  fame  \ 
for  all  ranks  and  degrees;  it  follows  as  a  regular  coilclufion  I 
from  the  premifes  of  facl  pre-eftablifhed.    But  in  fettling  and  j 
adjufting  a  queftion  of  fact,  when  intrufted  to  any  fingle  ma-  1 
giftrate,  partiality  and  injuftlce  have  an  ample  field  to  range' ; 
in  %  eitiier  by  boldly  aiTerting  that  to  be  proved  which  is  not 
fo,  or  by  more   artfully   fupprefiing    fome    circumftances,  \ 
ftretching  and  warping  others,  and  diftingulfliing  away  the  ; 
remainder.     Here  therefore  a  competent  number  of  fenfiblc  i 
and  upright  jurymen,  chofen  by  lot  from  among  thofc  of  the  1 
middle  rank,  will   be  found  the  beft  invcftigators  of  truth, 
and  the  fureft  guardians  of  public  juftice.  For  the  moft  pow- 
erful individual  jja  the  ftate  will  be  cautious  of  committing  \ 

any^ 
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any  flagrant  invafion  of  another's  right,  when  he  knows  that 
the  ha  of  his  opprcflion  muft  be  examined  and  decided  by 
twelve  indifferent  men,  not  appointed  till  the  hour  of  trial ; 
and  that,  when  once  the  fad  is  afcertained,  the  law  muft  of 
Gourfe  redrefs  it.    This  therefore  preferves  in  the  hands  of  the 
people  that  (hare,  which  they  ought  to  have  in  the  admini- 
ftration  of  public  juftice,  and  prevents  the  encroachments  of 
the  more  powerful  and  wealthy  citizens.     Every  new  tribu- 
nal, ereaed  for  the  decifion  of  fa^s,  without  the  interven- 
tion  of  a  jury,  (whether  compofed  of  juftices  of  the  peace, 
commiffioners  of  the  revenue,  judges  of  a  court  of  confcience, 
or  any  other  ftanding  magiftrates,)  is  a  ftep  towards  efta- 
b.jflimg  anftocracy,  the  moft  oppreffive  of  abfolute  govern- 
ments.     The  feodal  fyftem,  which,  for  the  fake  of  military 
fubordmation,  purfued  an  ariftdcratical  plan  in  all  it's  ar- 
rangements of  property,  had  been  intolerable  in  times  of 
peace,  had  it  not  been  wifely  counterpoifed  by  that  privilege 
fo  univerfally  diffufed  through  every  part  of  it,  the  trial  by 
the  feodal  peers.     And  in  every  country  on  the  continent, 
as  the  trial  by  the  peers  has  been  gradually  difufed,  fo  the 
nobles  have  increafed  in  power,  till  the  ftate  has  been  torn 
to  pieces  by  rival  fadions,  and  oligarchy  in  effea  has  been 
eftabhflied,  though  under  the  {hadow  of  regal  government; 
unlefs  where  the  miferablc  commons  have  taken  (helter  under 
abfolute  monarchy,  as  the  lighter  evil  of  the  two.     And    ^  S^l  3 
particulariy,  it  is  a  circumftance  well  worthy  an  Englift- 
mansobfervation,  that  in  Sweden  the  trial  by  jury,  that  bul- 
wark  of  northern  liberty,  which  continued  in  it's  full  vigour 
10  lately  as  the  middle  of  the  laft  century  S  is  now  ft-len 
mto  difufe  w :  and  that  there,  though  the  regal  power  is  in  no 
country  fo  clofely  limited,  yet  the  liberties  of  the  commons 
^re  extmgu,(hed,  and  the  government  is  degenerated  into  a 
mere-anftocracy^     It  is  therefore,  upon  the  whole,  a  duty 

rTtv  tnd'r^  Tu  °""-'°  ^'^  ^°""^^y'  ^''^  ^^'^"'^«'  J^'^  P°ft- 
nty,  and  h.mfelf,  to  mamtain  to  the  utmoft  of  his  power  thi. 

valuable  conftuution  in  all  it's  rights ;  to  reftore  it  to  if  s  anl 

tient  dignity,  if  at  all  impaired  by  the  different  value  of  pro- 

«  1  Whitelockeof pari.  4^7.       -  Mod. U„.  Hift.  x.xiiu «,      x  /w.  ,7. 
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perty,  of  otlierwife  deviated  from  it's  firft  inftitution  *,  to  amend  j 
it,  wherever  it  is  defe£tive:  and,  above  all,  to  guard  whh  the  ■ 
mod  jealous  circumfpeftion  againft  the  introduftion  of  new  j 
and  arbitrary  methods  of  trial,  v/hich,  under  a  variety  cf  plau- 
fible  pretences.,  may  in  time  imperceptibly  undermine  this  ] 
bed  prefervative  of  Englifli  liberty.  j 

i 
Yet,  after  all,  it  mud  be  owned,  that  the  bed  and  mod   | 

.  efFedual  method  to  prelerve  and  extend  the  trial  by  jury  In  | 
pradice,  would  be  by  endeavouring  to  remove  all  the  defeds,  I 
as  well  as  to  improve  the  advantages,  incident  to  this  mode  i 
of  inquiry.     If  judice  is  not  done  to  the  entire  fatisfadion   ! 

.  of  the  people,  in  this  method  of  deciding  fads,  in  fpite  of  ] 
all  encomiums  and  panegyrics  on  trials  at  the  common  law,  | 
they  will  refort  infcarch  of  that  judice  to  another  tribunal  •,  • 
though  more  dilatory,  though  more  cxpenfive,  though  more  ; 
arbitrary  in  it's  frame  and  conditution.  If  judice  is  not  done  i 
to  the  crown  by  the  verdict  of  a  jury,  the  neceffities  of  tlie  i 
public  revenue  will  call  for  the  credion  of  fummary  tribu-  j 
nals.    The  principal  defeds  feem  to  be,  \ 

I.  The  want  of  a  complete  difcovery  by  the  oath  of  the  ! 
parties.  This  each  of  them  is  now  entitled  to  have,  by  i 
382  ]  going  through  the  expenfe  and  circuity  of  a  court  of  equity,  , 
and  therefore  it  is  fometimes  had  by  confcnt,  even  in  the  ] 
courts  of  law.  How  far  fuch  a  mode  of  compulfive  examlna-  : 
tion  is  agreeable  to  the  rights  of  mankind,  and  ought  to  be  | 
introduced  in  any  country,  may  be  Matter  of  curious  difcuf-  ! 
fion,  but  is  foreign  to  our  prcfent  inquiries.  It  has  long  '■ 
been  introduced  and  edabliftied  in  our  courts  of  equity,  not  j 
to  mention  the  civil  law  courts:  and  it  feems  the  height  of  i 
judicial  abfurdlty,  that  in  the  fame  caufe,  between  the  fame  ! 
parties,  in  the  examination  of  the  fame  fads,  a  difcovery  by  ! 
the  oath  of  the  parties  ftiould  be  permitted  on  one  fide  of  j 
Wedminder-hall,  and  denied  on  tlie  other-,  or  that  the  \ 
judges  of  one  and  the  fame  court  fliould  be  bound  by  law  to  1 
rejed  fuch  a  fpecies  of  evidence,  if  attempted  on  a  trial  at  j 
bar,  but,  when  fitting  the  u^U  day  as  a  court  of  equity, 

flioulU  , 
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fiiould  be  obliged  to  hear  fuch  examination  read,  and  to 
found  their  decrees  upon  it.  In  fhort,  within  the  fam$ 
country,  governed  by  the  fame  laws,  fuch  a  mode  of  inquiry 
fhould  be  univerfaliy  admitted,  orelfe  univerfally  rejeded. 

2.  A  SECOND  defect:  is  of  a  nature  fomewhat  fimilar  to  the 
firil:  the  v/ant  of  a  compulfive  power  for  the  produftion  of 
books  and  papers  belonging  to  the  parties.     In  the  hands  of 
third  perfons  they  can  generally  be  obtained  by  rule  of  court, 
or  by  adding  a  claufe  of  requifition  to  the  writ  oi  fubpoena 
which  is  then  called  zfuhpoena  duces  tecum.    But,  in  mercan- 
tile tranfa£lions  efpecially,  the  fight  of  the  party's  own  books 
is  frequently  decifive:  as,  the  day-book  of  a  trader,  where  the 
tranfadion  was  recently  entered,  as  really  undcrftood  at  the 
time;  though  fubfequent  events  may  tempt  him  to  give  it 
a  different  colour.     And,  as  this  evidence  may  be  finally 
obtained,  and  produced  on  a  trial  at  law,  by  the  circuitous 
courfe  of  fding  a    bill  in  equity,  the  want  of  an  original 
power  for  the  fame  purpofes  in  the  courts  of  law  is  Jiabh 
to  the  fame  objervations  as  were  made  on  the  preceding 
article  (23), 

3.  Another  want  is  that  of  powers  to  examine  witneflcs 
abroad,  and  to  receive  their  depofitions  in  writing,  where  the 
witneffes  refide,  and  efpecially  when  the  caufe  of  a£lionarifes  [  383  ] 
in  a  foreign  country.  To  which  may  be  added  the  power  of 
examining  witneffes  that  are  aged,  or  going  abroad,  upon  in- 
terrogatories de  herve  ejp ;  to  be  read  in  evidence  if  the  trial 
fhould  be   deferred  till  after  their  death  or  departure,   but 


(23)  Where  one  party  is  in  poffeffion  of  papers  or  any  fpecies 
f)f  written  evidence  material  to  the  other,  if  notice  is  given  him  to 
produce  them  at  the  trial,  upon  his  refufal  copies  of  them  will  be 
admitted  ;  or  if  no  copy  has  been  made,  any  parol  evidence 
of  their  contents  will  be  received.  The  court  and  jury  pre- 
fume  in  favour  of  fuch  evidence;  becaufe,  if  it  were  not  agree- 
able tp  the  flrid  truth,  it  would  be  correded  by  the  produftion 
of  the  originals.  There  is  no  difference  with  refped  to  this 
fpecies   of  evidei\c«    between    criminal    and   civil  cafes.     2  71 

R.  20Jc 
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otherwife'to  be  totally  (upprefled.  Both  thefe  are  now  very  | 
frequently  efFefted  by  mutual  confent,  if  the  parties  are  open  j 
and  candid;  and  they  rnay  alfo  be  done  indiredly  at  any  1 
tinie,  through  the  channel  of  a  court  of  equity  :  but  fuch  a  i 
pra£lice  has  never  yet  been  direftly  adopted  ^  as  the  rule  of  ; 
a  court  of  law  (24).  Yet  where  the  caufe  of  adion  arifes  in  : 
India,  and  a  fuit  is  brought  thereupon  in  any  of  the  king's  ; 
courts  at  Weftminfter,  the  court  may  iflue  a  commiffion  to  j 
examine  witnefles  upon  the  fpot,  and  tranfmit  the  depofitions 
to  England  ^.  I 

4.  The  adminiftration  of  juftice  (hould  not  only  be  chafle,   ; 
but  (hould  not  even  be  fufpefted.    A  jury  coming  from  the    ', 
neighbourhood  has  in  fome  refpefts  a  great  advantage;   but  ! 
is  often  liable  to  ftrong  objedions  :  efpecially  in  fmail  jurif-  ^ 
diftions,  as  in  cities  which  are  counties  of  themfelves,  and  j 
fuch  where   affifes  are  but  feldom   holden;  or   where    the 
queaion  indifpute  has  an  extenfive  local  tendency  ;  where  a  | 
cry  has  been  raifed,  and  the  paffions  of  the  multitude  been  in-  i 
flamed;  or  where  one  of  the  parties  is  popular, and  the  other  | 
a  ftranger  or  obnoxious.  It  is  true  that,  if  a  whole  county  i%  j 
interefted  in  the  queftion  to  be  tried,  the  trial  by  the  rule  of  \ 
law  ^  muft  be  in  fome  adjoining  county:  but,  as  there  may  be  ^ 
a  ftri£l  intereft  fo  minute  as  not  to  occafion  any  bias,  fo  there 
may  be  the  ftrongeft  bias  without  any  pecuniary  intereft.  In  , 
all  thefe  cafes,  to  fummon  a  jury,  labouring  under  local  pre-  \ 
judices,  i^  laying  a  fnare  for  their  confciences:  and,  though 
they  {hould  have  virtue  and  vigour  of  mind  fufficient  to  keep 
them  upright,  the  parties  will  grow  fufpicious,  and  refort 
under  various  pretences  to  another  mode  of  trial.  The  courts  i 
of  law  will  therefore  in  tranfttory  adions  very  often  change  the  ] 
wiue,  or  county  wherein  the  caufe  is  to  be  tried^r  but  in  local  \ 

y  See  page  75.  »Sirn.i77-  j 

»  Sut.  13  Geo.  III.  c.  63.  ^  Seep.ge  294. 


{24)  A  court  can  compel  the  plaintiff  to  confent  to  have  a  | 
witnefs  going  abroad  examined  upoa  interrogatories,  or  to  have  ; 
an  abfentwitnefs  examined  under  a  commiffion,  by  the  power  the  : 
judges  have  of  putting  off  the  trial;  but  they  have  no  control  in  ; 

thefe  inftancei  over  the  defendant* 

actions,  \ 
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aaions,  though  they  fometimes  do  it  indireaiy  and  by  rtiutual 
conient,  yet  to  efFed  it  direflly  and  abfolutely,  the  parties 
are  driven  to  a  court  of  equity;  where,  upon  making  out  a 
proper  cafe,  it  is  done  upon  the  ground  of  being  neceflary 
to  a  fair,  impartial,  and  fatisfactory  trial '^. 

The  locality  of  trial  required  by  the  common  law  feemi 
a  confequence  of  the  antient  locality  of  jurifdidion.  All  over 
the  world,  aftions  tranfitory  follow  the  perfon  of  the  de- 
fendant, territorial  fuits  muft  be  difcufled  in  the  territorial 
tribunal.    I  may  fue  a  Frenchman  here  for  a  debt  contraded 
abroad ;  but  lands  lying  in  France  muft  be  fued  for  there, 
and  Englifli  lands  muft  be  fued  for  in  the  kingdom  of  Eng, 
land.     Formerly  they  were   ufually  demanded  only  in  the 
court-baron  of  the  manor,  where  the  fteward  could  fummon 
no  jurors  but  fuch  as  were  the  tenants  of  the  lord.  When  the 
caufe  was  removed  to  the  hundred  court,  (as  feems  to  have 
been  the  courfe  in  the  Saxon  times  ",)  the  lord  of  the  hundred 
had  a  farther  power,  to  convoke  the  inhabitants  of  different 
vills  to  form  a  jury ;  obferving  probably  always  to  intermix 
among  them  a  ftated  number  of  tenants  of  that  manor  where- 
in the  difpute  arofe.  When  afterwards  it  came  to  the  county 
court,  the  great  tribunal  of  Saxon  juftice,  the  flieriffhad  wider 
authority,  and  could  impanel  a  jury  from  the  man  of  his  county 
at  large:  but  was  obliged  (as  a  mark  of  the  original  locality 
of  the  caufcyto  return  a  competent  number  of  hundredors ; 
omitting  the  inferior  diftinaion,  if  ii»leed  it  ever  exifted.  And 
when  at  length,  after  the  conqucft,  the  king's  juaic Jars  drew 
the  cognizance  of  the  caufe  from  the  county  court,  though 
they  could  have  fummoned  a  jury  from  any  part  of  the  king- 
dom,  yet  they  chofe  to  take  the  caufe  as  they  found  it,  with 
all  it's  local  appendages ;  triable  by  a  ftated  number  of  hun- 
dredors, mixed  with  otl-,er  freeholders  of  the  county.     The 
reftriaion  as  to  hundredors  hath  gradually  worn  away,  and 
at  length  entirely  vanifhed^;  that  of  counties  ftiU  remains, 

'  This,  amonga  number  of  other  in-  the  miners  of  the  eouoty  ofDerbv. 

ftatices,  was  the  cafe   of  the  ifTues  di.  A.  D.  176a 

refted  by  the  houfe  of  lords  in  the  c.ufe  i  LI.  Edu:  C<mK  ,.  31,  Witk.  20J. 

•kcl,e.D  the  Duke  of  Devonlhire  and  '  See  paj.  3^9       '      * 

Ff4  fo, 
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for  many  beneficjal  purpofes:  but,  as  tlic  king's  courts  have  , 
a  jurifdi£lion  co^extenfive  with  the  kingdom,  there  furely  can  ^ 
be  no  impropriety  in  fqmetimes  departing  from  the  general : 
rule,  when  the  great  ends  of  juflice  warrant  and  require  ani 
exception, 

I  HAVE  ventured  to  mark  thefe  defefts,  that  the  juft  pane-'; 
gyric,  which  I  have  given  on  the  trial  by  jury,  might  appear 
to  be  the  refult  of  fober  refle£lion,  and  not  of  enthufiafm  of 
prejudice.  But  {hould  they,  after  all,  continue  unrem,edied  , 
and  unfupplied,  ftill  (with  all  it's  imperfedions)  I  truft  thati 
this  mode  of  decifion  will  be  found  the  beft  criterion,  for ; 
inveftigating  the  truth  of  fafts,  that  was  ever  eflabliihed  ii^ ! 
^ny  country.  ..        .       ^  ^ 


ph?  ^4*  W^ONo^  ^8| 


CHAPTER  THE    TWENTr-FOURTH. 


PF  JUDGMENT,  AND  iT^s  INCIDENTS 


TN  thq  prefent  chapter  we  are  to  confider  the  tranfaaioiis 
r-  in  a  caufe,  next  immediately  fubfequent  to  arguing  the 
^emurrer,  or  trial  of  the  iflue. 

If  the  iffiie  be  an  iflue  of  fad  ;  and,  upon  trial  by  any  of 
the  methods  mentioned  in  the  two  preceding  chapters,  it  be 
found  f©r  either  the  plaintiff  or  defendant,  or  fpecially;  or 
if  the  plaintiff  makes  default,  or  is  nonfuit ;  or  whatever,  ia 
fhort,  is  done  fubfequent  to  the  joining  of  iffue  and  awarding 
the  trial,  it  is  entered  on  record,  and  is  called  zpojlea  ^.  The 
fubftance  of  which  is,  that  pofieay  afterwardsy  the  faid  plain- 
tiff and  defendant  appeared  by  their  attornies  at  the  place  of 
trial-,  and  a  jury,  being  fworn,  found  fuch  a  verdid;  or, 
that  the  plaintiff,  after  the  jury  fworn,  made  default,  and  did 
not  profecute  his  fuit ;  or,  as  the  cafe  may  happen.     This  i$ 
added  to  the  roll,  which  is  now  returned  to  the  court  from 
which  it  was  fent ;  and  the  hiftory  of  the  caufe,  from  the 
time  it  was  carried  out,  is  thus  continued  by  xkt  pojlea. 

Next  follows,  fixthly,  the  judgment  of  the  court  upon 
what  hasprevioufly  paffed;  both  the  matter  of  law  and  mat- 
ter  of  faft  being  now  fully  weighed  andadjufted.  Judgment 
rnay  however  for  certain  caufesbe///^^W^^, or  finally  «;7'g^^^       3^7  ] 

*  Append.  N**  IL  ^  i, 

for 
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for  it  cannot  be  entered  till  tliencxt  term  after  trial  had,'and 
that  npon  notice  to  the, other  party.  So  that  if  any  defcd  of 
j«ftice  happened  at  the  trial,  by  furprize,  inadvertence,  or 
jmfconclud,  the  party  may  have  relief  in  the  court  above,  by 
obtaining  a  new  trial ;  or  if,  notwithflanding  the  iiTue  of 
fa£t  be  regularly  decided,  it  appears  that  the  complaint  was 
cither  not  aaionable  in  itfelf,  or  not  made  with  fulBcient 
precifionand  accuracy,  the  party  may  fuperfede  It,  by  arreft- 
ing  ©r  flaying  the  judgment. 

I.  Cxmni  oiftifpending  the  judgment  by  granting  a  new 
iiial,  arc  at  prefent  wholly  extrinjlc,  arifing  from  matter  fo- 
reign to  or  dehrs  the  record.  Of  this  fort  are  want  of  notice 
of  trial  5  or  any  flagrant  mifbeiiaviour  of  the  party  prevailing 
towards  the  jury,  which  may  have  influenced  their  verdia*^ 
or  any  grofs  miiyehaviour  of  the  jury  among  themfelves  r 
alio  if  it  appears  by  the  judge's  report,  certified  by  the  courtj 
that  the  jury  have  brought  in  a  vcrdia  without  or  contrary 
to  evidence,  fo  that  lie  is  reafonably  diffatisfied  therewith  "j 
or  if  they  have  given  exorbitant  damages  <= ;  or  if  the  judge 
hlrnfelf  has  mif-direaed  tlie  jury,  fo  that  they  found  an  un- 
juilifiable  verdia;  for  the fe,  and  other  reafons  of  the  like 
kind,  it  is  the  prafiice  of  the  court  to  award  a  new,  or  fe- 
cond,  trial.  But  if  two  juries  agree  in  the  fame  or  a  fimilar 
verdia,  a  third  trial  is  feldom  awarded  "i;  for  the  law  will 
not  readily  fuppofe,  that  the  verdia  of  any  one  fubfequent 
jury  can  countervail  the  oaths  of  the  two  preceding  ones  (i). 

b  Lnu-  of  nyil,ri„s,  303,  4.  <  6  M^d.  22.    Sd!k.  64.9 

=  Comb,  T<7. 


( I )  If  the  verdia  of  the  jury  be  agreeable  to  equity  and  juftice, 
the  court  wil!  not  grant  a  new  trial,  though  there  may  have  been 
an  error  in  the  admifSoii  of  evidence  or  in  the  diredlion  of  the 
judge.    4  '/'.  R.  468. 

And  it  will  not  be  granted  merely  becaufe  it  has  been  difco- 
vered  after  the  trial,  that  a  witnefs  examined  was  incompetent. 
J  T.  R.  717.  Nor  will  it  be  granted  on  the  ground  of  evidence 
fuppofed  to  have  been  difcovered  after  the  trial.  And  when  the 
plaijitiff  iecoY«i-s  a  verdia  againfl  the  defendant,  the  defendant 

canutit 
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The  e^^ertipn  of  .thefe  fuperintendent  powers  of  the  king's 
courts,  in  fetting  afide  the  verdifl:  of  a  jury  and  granting  a 
new  trial,  on  account  of  mifbehaviour  in  the  jurors,  is  of  a 
.date  extremely  antlent.     There  are  inftances,  in  the  year- 


cannot  become  plaintiff  in  another  aftlon  brought  to  recover  back 
what  he  was  obliged  to  pay  by  the  former  verdi6l,  becaufe  he  was 
not  prepared  with  his  evidence  at  the  trial,  as  this  would  lead  to 
endlefs  litigation.  7  T.  H,  iGg.  But  ex ceffive  damages  in  allcafes^ 
except  in  an  adlion  for  adultery,  are  a  fufficient  ground  to  grant  a 
new  trial.  5  T.  R.  257.  And  it  will  be  granted  in  an  allien  for 
adultery,  if  the  damages  are  inconfiftent  with  any  reafunable  rule  of 
jultice.  6  2\R,  But  where  a  new  trial  is  granted  upon  that  ground^ 
the  court  will  dired  that  the  former  verdid  fliall  Hand  as  a  fecurity 
ior  th^  damages  given  on  the  fecond  trial. 

The  court  will  grant  any  number  of  new  trials  in  the  fame  ac« 
tion,  if  the  jury  find  verdids  cpntrary  to  the  eftabliHied  law. 

A  new  trial  bay  be  g-ranted  on  account  of  the  mifconduft  of  the 
jury,  as  if  they  haveTelerred  to  chance  to  determine  the  party  for 
whom  the  vei-did  was  given.  But  the  courts  w411  not  hear  any 
affidavit  of  fuch  condud  from  the  jwry  themfelves.  i  T.  R.  n. 
It  is  generally  faid,  that  there  cannot  be  a  new  trial  in  penal  adions 
and  cnminal  profecutions,  whenthere  is  a  vcrdid  for  the  defendant. 
The  principle  of  this  being  the  great  favour  which  the  law  fhews 
to  the  liberty  of  the  fubjed.  But  the  rule  does  not  extend  to 
informations  in  the  nature  of  quo  tvarranto;  as  the  objed  of  thefe 
{%  now  in  general  to  try  a  right  and  not  to  punifh  an  offence. 
4  T*  R.  484.  Nor  does  it  extend  to  an  action  upon  a  penal  {la« 
tute,  in  which  a  verdid  is  given  for  the  defendant  in  confequence 
of  I  he  mifdiredion  of  the  judge.    4  T.  R.  753. 

In  offences  greater  than  mifdemeanors,  a  new  trial  cannot  be 
granted.  In  mifdemeanors,  if  the  indidment  is  againfl  feveral, 
and  fome  are  acquitted  and  fome  convided,  the  court  can  grant  a 
new  trial  againfl  thofe  only  who  are  convided.  7  7".  R,  6'^S. 
If  an  iffue  is  direded  by  a  court  of  equity,  the  notion  for  a  new 
trial  muft  be  made  before  that  court. 

The  firfl  cafe  of  a  new  trial,  which  we  find  in  the  books,  is  that 
of  IFood  h.  Gunjlon^  in  Styles  462.  466.  and  that  was  after  a 
trial  at  bar.    2  P.  Wmu  'iiz, 

8  books 
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books  of  the  reigns  of  Edward  III  %  Henry  IV  ^  and  Henry  ' 

VII  ^,  of  judgments  being  ftayed  (even  after  a  trial  at  bar)  and  i 

38S  ]  new  w;i/r/sawarded,becaufethejuryhad  eat  and  drank  with- 

out  confent  of  the  judge,  and  becaufe  the  plaintiiT  had  pri-  ' 

vately  given  a  paper  to  a  juryman  before  he  was  fvvorn.    And  i 

upon  thefe  the  chief  juftice,  Glynn,  in  1655,  grounded  the  I 

firft  precedent  that  is  reported  in  our  books ''  for  granting  a 

new  trial  upon  account  of  excejfive  damages  ^xstn  by  the  jury  :  \ 

apprehending  with  rcsfon,  that  notorious  partiality  in  the  1 

jurors  was  a  principal  fpecies  of  mifbehaviour.  A  few  years  \ 

before,  a  pradice  took  rife  in  the  common  pleas  \  of  grant-  \ 

ing  new  trials  upon  the  mere  certificate  of  the  judge,   (un-  : 

fortified  by  any  report  of  the  evidence,)  that  the  verdidl  had  • 

pafied  againft  his  opinion;  though  chief  juftice  Rolle  (who  \ 

allowed  of  new  trials  in  cafe  of  mifbehaviour,  furprize,   or  \ 

iraud,  or  if  the  verdlft  was  notorioufly  contrary  to  evidence  '^)    1 

refufed  to  adopt  that  pradice  in  the  court  of  king's-bench.    \ 

And  at  that  time  it  was  clearly  held  for  law  \  that  whatever   ' 

matter  was  of  force  to  avoid  a  verdidt,  ought  io  be  returned 

upon  the  poflea^  and  not  merely  furmifed  by  the  court ;  left 

pofterity  fhould  wonder    wl^y  a  new  venire  was  awarded,    1 

without  any  fufFicIent  reafon  appearing  upon  the  record.  But    ! 

very  early  in  the  reign  of  Charles  the  fecond  new  trials  were 

granted  upon /7^i^^7>j-n^;   and   the  former  ftriftnefs  of  the    \ 

courts  of  law,  in  refpefl:  of  nev/  trials,  having  driven  many    * 

parties  into  courts  pf  equity  to  be  relieved  from  oppreffive    \ 

"vardifts,   they  are  now  more  liberal  in  granting  them:  the    i 

maxim  at  prefent   adopted  being  this,  that  (in  all  cafes  of    \ 

moment)  where  juftice  is  not  done  upon  one  trial,  the  in-    I 

jured  party  is  entitled  to  another  ^.  i 

^'CRMERLY  the  principal  remedy,  for  reverfal  of  a  verdict    | 
Diiduly  given,  was  by  writ  of  attaint',  of  which  we  fhall  fpeak    \ 

«  i:^Ed-j^,IU.:.i^,     Brc.  Mr.  i.  vcr-         J  IbuL  13 P. 

II   Ueyi,   H\  1 2.    Bro,  j^br.  t,  en-     311.  edd.  1657,  \ 

^^'•^*^''r       .'^r  '    ^'^'     Eliz.     616.     Palm.   52 1.      ' 

t   14.   Hen.  yil   2  Bro,  Ahr,   i.  ver--     1  Bro^vn)'.  207.  ■  ! 

*^''''  l""-^  "^  J  Sid.  23  5.    a  Lev.  14a  j 

6  i:%     \ 
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in  the  next  chapter,  2nd  which  is  at  leaft  as  old  as  the  infti- 
tution  of  the  grand  affife  by  Henry  11/^,  in  lieu  of  the  Nor- 
man trial  by  battel.  Such  a  fandion  was  probably  thought 
neceflary,  when,  inftead  of  appealing  to  Providence  for  the  £  03^  ^ 
decifion  of  a  dubious  right,  it  was  referred  to  the  oath  of 
fallible  or  perhaps  corrupted  men.  Our  anceftors  faw,  that 
a  jury  might  give  an  erroneous  verdift  ;  and,  if  they  did, 
that  it  ought  not  finally  to  conclude  the  queftion  in  the  firft 
initance:  but  the  remedy,  v/hich  they  provided,  (hews  the 
ignorance  and  ferocity  of  the  times,  and  the  fimplicity  of  the 
points  then  ufually  litigated  in  the  courts  of  jullice.  They 
fuppofed  that,  the  law  being  told  to  the  jury  by  the  judgCj 
the  proof  of  faft  muft  be  always  fo  clear,  that,  if  they  found 
a  wrong  verdift,  they  muft  be  wilfully  and  corruptly  per- 
jured. Whereas  a  juror  may  find  a  juft  verdi£l  from  un- 
righteous motives,  which  can  only  be  known  to  the  great 
fearcher  of  hearts :  and  he  may,  on  the  contrary,  find  a  ver- 
di£l  very  manifeflly  wrong,  without  any  bad  motive  at  all ; 
from  inexperience  in  bufinefs,  incapacity,  mifapprehenfion^ 
inattention  to  circumftances,  and  a  thoufand  other  innocent 
caufes.  But  fuch  a  remedy  as  this  laid  the  injured  party 
under  an  infuperable  hardfliip,  by  making  a  convI6lion  of 
the  jurors  for  perjury  the  condition  of  his  redrefs. 

The  judges  faw  this  ;  and  therefore  very  early,  even  upon 
writs  of  aihze,  they  devifed  a  great  variety  of  diftinitions ; 
by  which  an  attaint  might  be  avoided,  and  the  verdidl:  fet  to 
rights  in  a  more  temperate  and  difpaflionate  method  p.  Thus 
if  exceflive  damages  were  given,  they  were  moderated  by  the 
difcretion  of  the  juftices  ^.  And  if,  either  in  that,  or  in  any 
other  inftance,  juftice  was  not  completely  done,  through  the 
error  of  either  the  judge  or  the  recognitors,  it  was  remedied 
by  certificate  of  a[fiz€^  which  was  neither  more  nor  lefs  than  % 
fecond  trial  of  the  fame  caufe  by  the  fame  jury  ^.  And,  in 
mixed  or  perfonal  adlions,  as  trefpafs  and  the  like,  (wherein 

®  Jl^fi  TPgal  mji'itutioni  elegant cr  ium         ^  Ihtd,  tr.  i.  c,  19.  §  %, 
ferta,     (Glanv.  /.  2.  c.  19.)  r  Hjid,  /*.  5.  c,  6.  §  2.  F.  N.  B.  iSr, 

*  Brud,  1.4. /r.  5.  c.  4.  a  Infi.  145* 

no 
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no  attaint  originally  lay,)  if  the  jury  gave  a  v^ong  verdia, 
the  judges   (Jid  not  think  themfelves  warranted  thereby  to 
pronounce  an  iniquitous  judgment ;  but  amended  it,  if  pof- 
fible,  by   fubfequent  inquiries   of  their  own;  and,   if  that 
390  ]  could    not  be,  they  referred   it   to  another  examination  \ 
When  afterwards  attaints,  by  feveral  ftatutes,  were  more 
univerfally  extended,  the   judges  frequently,  even  for  the 
milhehaviour  of  jurymen,  inflead  of  profecuting  the  writ  of 
attaint,  awarded  a  fecond  trial  :  and  fubfequent  refolutions, 
for  more  than  a  century  paft,  have  fo  amplified  the  benefit 
of  this  remedy,  that  the  attaint  is  now  as  obfolete  as  the  trial 
by  battel  which  it  fucceeded:  and  we  (hall  probably  fee  the 
revival  of  the  one  as  foon  as  the  revival  of  the  other.     And 
here  I  cannot  but  again  admire  ^  the  wiidom  of  fuffering 
time  to  bring  to  perfeftion  new  remedies,  more  eafy  and 
beneficial  to  the  fubjeft;  which,  by  degrees,  from  the  ex- 
perience and  approbation  of  the  people,  fuperfede  the  ne- 
ceffity  or  defire  of  ufing  or  continuing  the  old. 

If  every  verdia  was  final  in  the  firft  inftance,  It  would 
tend  to  deftroy  this  valuable  method  of  trial,  and  would  drive 
away  all  caufes  of  confequence  to  be  decided  according  to 
the  forms  of  the  imperial  law,  upon  depofitions  in  writing; 
which  might  be  reviewed  in  a  courfe  of  appeal.  Caufes 
of  great  importance,  titles  to  land,  and  large  queftions  of 
commercial  property,  come  often  to  be  tried  by  a  jury,  merely 
upon  the  general  iffue  :  where  the  faas  are  complicated  and 
intricate,  the  evidence  of  great  length  and  variety,  and  fome- 
times  contradiaing  each  other;  and  where  the  nature  of  the 
difpute  very  frequently  introduces  nice  queftions  and  fubtil- 
ties  of  law.  Either  party  may  be  furprized  by  a  piece  of 
evidence,  which  (had  he  known  of  It's  produaion)  he  could 
have  explained  or  anfwcred;  or  may  be  puzzled  by  a  legal 

«  Sijurafares  erravaint,  ctJyJHciarii  dih'gmtem  trcmnatimrcm.  Si  citiem  di^ 

feamdumecTuTridiaumjiidiciumpronun-  jndicare  nejciant,  recurrendum  erU   ad 

tiavfrint,  falfam  faciiint  pro^mntiatio'  majus  judicium,   Braa.  L  4.  tr,  5.  c.4. 

7iem;  et  ideo  fequi  non  decent   eorum  §  2. 

di6himf  fed  illud  smcndarc  tencn$urpsr  t  See  pag.  Q68. 
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doubt,  which  a  little  recoHeaion  would  Iiave  folved.  In  the 
hurry  of  a  trial  the  ahlcH  judge  may  miftake  the  law,  and  mif- 
direS  the  jury:  he  may  not  be  able  fo  to  Hate  and  range  the 
evidence  as  to  lay  it  clearly  before  them,  nor  to  take  off  the 
artful  impremons  whicli  have  been  made  on  their  minds  by 
learned  and  experienced  advocates.  The  jury  are  to  give  their 
opinion  iyU;ter;  that  is,  before  they  fennrate,  eat,  or  drink.  [  ^91  1 
And  under  thefe  circumftances  the  moil  intelligent  and  belt 
intentioned  men  may  brinjr  Jn  a  verdift,  vhich  they  theni- 
felves  upon  cool  deJibcraticn  v/ouid  v/ifli  to  reverie. 

_  N;-XT  to  doing  right,  the  great  objea  in  the  adminiftra- 
tion  of  public  juftice  fliould  be  to  give  public  fatisfadion.  If 
the  yerdidl:  be  liable  to  many  o!>jeaions  and  doubts  in  tfie 
opinion  of  his  count'il,  or  even  in  the  opinion  of  by-ftanders, 
no  party  would  go  av/ay  fatisficd  unlefs  he  had  a  profpea  of 
reviewing  it.  Such  ..ioubts  would  witli  him  be  decifive  :  he 
would  arraign  the  deteimination  as  fnanifeilly  unjuft;  and 
abhor  a  tribunal  which  he  imagined  had  done  him' an  injury 
without  a  poCibility  of  redrefs. 

Granting  a  new  trial,  under  proper  regulations,  cures 
all  thefe  inconveniences,  and  at  the  fame  time  preiervcs  entire 
and  renders  perfea:  that  moft  excellent  method  of  decifion 
which  is  the  glory  of  the  Englifli  law.  A  new  trial  is  a  re- 
hearing of  thfe  caufe  before  another  jury  ;  but  with  as  little 
prejudice  to  either  party,  as  if  it  had  never  been  heard  before 
No  advantage  is  taken  of  the  former  verdia  on  the  one  fide, 
or  the  rule  of  court  for  awarding  fuch  fecond  trial  on  the' 
other:  and  the  fubfequent  verdid,  though  contrary  to  the 
firft,  imports  no  tittle  of  blame  upon  the  form-r  jury 
who,  had  they  polTeffed  the  fiime  lights  and  advanta^re.,' 
would  probably  have  altered  their  own  opinion.  The  parties 
come  better  informed,  thecounfel  better  prepared,  the  law  is 
more  fully  underftood,  the  judge  is  more  mafter  of  the  fub- 
jea  ;  and  nothing  is  now  tried  but  the  real  merits  of  the  cafe. 

A  SUFFICIENT  ground   mull  hoivevcr  i)e  laid  before  the 
court,    to  fatiafy  them  that  it  is  neceflary  to  juRIce  that  tl 
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caufe  Iliould  be  farther  confidered.  If  the  mattei'  be  fuch^ 
as  did  not  or  could  not  appear  to  the  judge  who  prefided  at 
niftpriusy  it  is  difclofed  to  the  court  by  affidavit  :  if  it  arifes 
from  what  palTed  at  the  trial,  it  is  taken  from  the  judge'5 
information  ^  who  ufually  makes  a  fpecial  and  minute  report 
of  the  evidence.  Gounfel  are  heard  on  both  fides  to  im.peach 
392  1  ^^  eftablifh  the  verdid:,  and  the  court  give  their reafons  at  large 
why  a  new  examination  ought  or  ought  not  to  be  allowed* 
The  true  import  of  the  evidence  is  duly  weighed,  falfe  colours 
are  taken  off,  and  all  points  of  law  which  arofe  at  the  trial 
are  upon  full  deliberation  clearly  explained  and  fettled. 

Nor  do  the  courts  lend  too  eafy  an  car  to  every  application 
for  a  review  of  the  former  verdift.  They  muft  be  fatisiied, 
that  there  are  ftrong  probable  grounds  to  fuppofe  that  the 
merits  have  not  been  fairly  and  fully  difcuffed,  and  that  the 
dccifion  is  not  agreeable  to  the  juftice  and  truth  of  the  cafe- 
A  new  trial  is  not  granted,  where  the  value  is  too  inconfider- 
able  to  merit  a  fecond  examination.  It  is  not  granted  upon- 
nice  and  formal  .objeclions,  which  do  not  go  to  the  real  me-^ 
rits.  It  is  not  granted  in  cafes  of  ftridt  right  ox  Jiirninum  jus^' 
where  the  rigorous  exa£lion  of  extreme  legal  juftice  is  hardly 
reconcileable  to  confcience.  Nor  is  it  granted  where  the  fcales' 
of  evidence  hang  nearly  equal :  that  which  leans  againft  the 
former  verdidt,  ought  always  very  flrongly  to  preponderate. 

In  granting  fuch  farther  trial  (which  is  matter  of  found 
diicretion)  the  court  has  alfo  an  opportunity,  which  it  fel- 
dom  fails  to  improve,  of  fapplying  thofe  defefts  in  this  mode' 
of  trial  which  were  ftated  in  the  preceding  chapter;- by  laying 
the  party  applying  under  all  fuch  equitable  terms,  as  his  an» 
tagonift  fnali  defire  and  mutually  offer  to  comply  with  :  fuch 
as  the  difcGvery  of  fome  fa£ls  upon  oath  ;  the  admiffion  of 
others,  not  intended  to  be  litigated  \  the  produ£lion  of  deeds? 
books,  and  papers  5  the  examination  of  witnefles,  infirm  or 
going  beyond  fea  ;  and  the  like.  And  the  delay  and  expcnfe 
of  this  proceeding  are  fo  fmall  and  trifling,  that  it  feldom  can 
l>e  moved  for  to  gain  time  or  to  gratify  humour,'  The  motion 
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,  rand  be  made  within  the  firft  four  days  of  the  next  fucceedin^. 
term,  within  which  term  it  is  ufualJy  heard  and  decided! 
And   It  ,s  worthy  obfervatiou,  hoxv  infiaitelv  fuperior  to  all 
otaers  the  tnal  by  jury  approves  itfeif,  even  in  the  very  mode 
of  u  s  rev,(ion.     In  every  other  country  of  Europe,  and  in 
thofe  of  our  own  tribunals  which  conform  themfelves  to  die 
procefs  of  the  civil  law,  the  parties  are  at  liberty,  whenever  [  30.  1 
they  pieafe,   to  appeal  from  day  to  day  and  from  court  to 
court  upon  queftions  merely  of  facl  ;  which  is  a  perpetual 
We  of  obftmate  chicane,  delay,  and  expenfive  litigation  -. 
W.th  us  no  new  trial  is  allowed,  unlefs  there  be  a  Lnifeft 
m.ftake,  and  the  fubjeft  matter  be  worthy  of  interpofition. 
Ihe  party   who  thinks  himfelf  aggrieved,  may  ftill,  if  he 
pleafcs,  have  recourfe  to  his  writ  of  attaint  after  judgment ; 
in  t.e  courfe  of  the  trial  he  may  demur  to  the  evidence 
or  tender  a  bdl  of  exceptions.    And,  if  the  firft  is  totally  laid 
jjnde,  and  the  other  two  very  feldo.n  put  in  praftice/it  is 
becaufe  long  experience  has  fhewn,    that  a  motion  for  a  fe- 
cond  tnal  is  the  ftorteft,  cheapeft,  and  moft  effcftual  cure 
or  ail  imperfeaions  in  the  verdift  ;  whether  they  arife  front 
.he    m.ftakes  of  the  parties  themfelves,  of  their  counfel  or 
attornies,  or  even  of  the  judge  or  jury. 

2.  Arrests  of  judgment  arife  from  ;«/,-;./.  caufes,  ap. 
peanng  upon  the  face  of  the.record.  Of  this  kind  are,  firft 
wncre  the  declaration  varies  totally  from  the  original  writ-  aj 
where  the  writ  is  in  debt  or  detinue,  and  the  plaintiff  declares 
in  an  aQ.on  on  the. cafe  for  an  afumjt :  for,  the  original 
wr.t  out  of  chancery  being  the  foundation  and  warrant  of  the 
wnole  proceedings  m  the  common  pleas,  if  the  declaration 
does  not  purfue  the  nature  of  the  writ,  the  court's  authority 

f ^f  n7'*  "'  P"'"*"S«  w.ula    have  coa  a  twemieth  partof  .he«  A 
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totally  falls.     Alfo,  fecondly,  where  the  verdidl  materially 
difFers  from  the  pleadings  and  iflue  thereon;  as  if,  in  an 
aftion  for  words,  it  is  laid  in  the  declaration  that  the  defend- 
ant faid,  "  the  plaintiff  zj-  a  bankrupt ;"  and  the  verdift  finds 
fpecially  that  he  faid,  "  the  plaintiff  ii;i//  he  a  bankrupt."  Or, 
tlurdly,  if  the  cafe  laid  in  the  declaration  is  not  fufficient  in 
point  of  law  to  found  an  aftlon  upon.     And  this  is  an  inva- 
394  ]    rlable  rule  with  regard  to  arrefts  of  judgment  upon  matter  of 
law,  «  that  whatever  Is  alleged  in  arreft  of  judgment  mud  be 
«^  fuch  matter,  as  would  upon  demurrer  have  been  fufficient 
«'  to  overturn  the  afbion  or  plea."     As  if,  on  an  a£tion  for 
{lander  in  calling  the  plaintiff  a  Jew,    the  defendant  denies 
the  words,  and  iffue  is  joined  thereon  ;   now,  if  a  verdicl  be 
found  for  the  plaintiff',  that  the  words  were  actually  fpoken, 
whereby  the  fa£t  is  eftabllfhed,  ftill  the  defendant  may  move 
in  arreft  of  judgment,  that  to  call  a  man  a  Jew  is  not  aftion- 
able:  and,  if  the  court  be  of  that  opinion,   the  judgment 
iliall  be  arrefted,  and  never  entered  for  the  plaintiff.  But  the 
rule  will  not  hold  e  converfo^   <«  that  every  thing  that  may  be 
*^  alleged  ascaufe  of  demurrer  will  be  good  in  arreft  of  judg- 
'«  mcnt :"  for  if  a  declaration  or  plea  omits  to  ftatc  fome  par- 
ttcular  circumftance,  without  proving  of  which,  at  the  trial, 
it  is  impoffible  to  fupport  the  aftion  or  defence,  this  omiffion 
{hall  be  aided  by  a  verdift.  As  if,  in  an  aftlon  of  trefpafs,  the 
declaration  doth  not  allege  that  the  trefpafs  was   commatted 
on  any  certain  day  ^  ;  or  if  the  defendant  juftlfies,  by  prefcrih* 
ills'  for  a  ri<rht  of  common  for  his  cattle,  and  does  not  plead 
that  his  cattle  v^trt  levant  and  couchant  on  the  land*;  though 
-either  of  thefe  defects  might  be  good  caufe  to  demur  to  the? 
declaration  or  plea,  yet  if  the  a^dverfe  party  omits  to  take  ad- 
vantage of  fuch  omiffion  in  due  time,  but  takes  iffue,   and 
has  a  verdia  agaitift  him,  thefe  exceptions  cannot  after  ver- 
dia  be  moved  in  arreft  of  judgment.     For  the  verdia  afcer- 
talns  thofe  fa£ls,   v/hich  before  from  the  inaccuracy  of  the 
pleadings  might  be  dubious;  fmce  the  law  will  not  fuppofe, 
that  a  jury  under  the  infpe£lion  of  a  judge  would  find  a  ver- 
did  for  the  plaintiff  or  defendant,  unlefs  he  had  proved  thofe 

w  Carth.  089»  *  Cro.  Jac,  44, 
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circumftances,  without  which  his  general  allegation  is  defec- 
tive y.  Exceptions  therefore,  that  are  moved  in  arreft  of 
judgment,  muft  be  much  more  material  and  glaring  than 
fuch  as  will  maintain  a  demurrer  :  or,  In  other  words,  many 
inaccuracies  and  omiffions,  which  would  be  fatal,  if  early 
obferved,  are  cured  by  a  fubfequent  verdid  -,  and  not  fufFered, 
in  the  laft  ftage  of  a  caufe,  to  unravel  the  whole  proceedings. 
But  if  the  thing  omitted  be  eficntial  to  the  adion  or  de-  [  395  ] 
fence,  as  if  the  plaintiff  does  not  merely  ftate  his  title  in  a 
defeaiye  manner,  but  fets  forth  a  title  that  is  totally  defec- 
tive in  itfelf  S  or  if  to  an  adion  of  debt  the  defendant  pleads 
^ot  guilty  inftead  of  ml  deiet\thtk  cannot  be  cured  by  a 
verdia  for  the  plaintiiFin  the  firft  cafe,  or  for  the  defend- 
ant m  thefecond. 

If,  by  the  mifcondua  or  inadvertence  of  the  pleaders,  the 
iffue  be  joined  on  a  ha  totally  immaterial,  or  infufficient  to 
determine  the  right,  fo  that  the  court  upon  the  finding  can- 
not^  know  for  whom  judgment  ought  to  be  given;  as  if,  in  an 
aaion  on  the  cafe  in  qfumpjlt  againfl:  an  executor,  he  pleads 
that  he  himfelf  (inftead  of  the  teftator)  made  no  fuch  pro- 
niife^:  or  if,  in  an  afiion  of  debt  on  bond  conditioned  to  pay 
money  on  or  l^efore  a  certain  day,  the  defendant  pleads  pay- 
ment  on  the  day^;  (which  iffue,  if  found  for  the  plaintiff,  would 
be  inconclufive,  as  the  monkey  might  have  been  paid  before; J  in 
thefe  cafes  the  court  will  after  verdia  award  a  repleader,  quod 
partes  replacitent :  unlefs  it   appears  from  the  whole  record 
that  nothing  material  can  poffibly  be  pleaded  in  any  (haps 
whatfoever,  and  then  a  repleader  would  be  fruitlefs  ^.     And 
whenever  a  repleader  is  granted,  the  pleadings  muft  begin  de 
novo  at  that  ftage  of  them,  whether  it  be  the  plea,  replica- 
tion,  or  rejoinder,   '<Sc.  wherein  there  appears  to  have  been 
the  firft  defea,  or  deviation  from  the  regular  courfe^.  • 

If  judgment  is  not  by  fome  of  thefe  means  arrefted  within 
the  firft  four  days  of  the  next  term  after  the  trial,  it  is  then  to 

y   1  Mod.  292.  c  Stra.  994. 

i*  Salk.  065.  d  4  Burr.  OOl,  002. 

^  Cro.  EUz.  778.  «  Baynj.  ^58,     Salic.  579, 
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be  entered  on  tTie  roll  or  record  (a).  Judgments  are  thefen- 
tence  of  the  law,  pronounced  by  the  court  upon  the  matter 
contained  in  the  record  ;  and  are  of  four  forts.  Fir  ft,  where 
the  facts  are  confeffed  by  the  parties,  and  the  law  determined 
by  the  court  ^  as  in  cafe  of  judgment  upon  demurrer  :  fecond- 
iy^  where  the  law  is  admitted  by  the  parties,  and  the  fafti 
difputed;  as  in  cafe  of  judgment  on  a  vcrdiB  :  thirdly,  where 
)fS  1  both  the  f<i£l  and  the  law  arifing  thereon  are  admitted  by  the 
defendant  *,  which  is  the  cafe  of  judgments  by  coiifejfion  or 
default:  or,  lailly,  where  the  plaintiff  is  convinced  that  cither 
fact,  or  law,  or  both,  arc  im'^ufEcient  to  fupport  his  action, 
and  therefore  abandons  or  withdraws  his  profecutionj  which 
is  the  cafe  in  judgments  upon  a  twnfuit  or  rcxraKh. 

The  judgment,  though  pronounced  or  awarded  by  the 
judges,  is  not  their  determination  or  fentence,  but  the  de- 
termination and  fentence  of  the  laii\  It  Is  the  conclufion 
that  naturally  and  regularly  follows  from  the  premifes  of  law 
and  fact,  which  ftand  thus :  againfl  him,  who  hath  rode 
over  mv  corn,  I  may  recover  damages  by  law ;  but  A  hath 
rode  over  my  corn  -,  therefore  I  fliall  recover  damages  againft 
A.  If  the  major  propofition  be  denied,  this  is  a  demurrer  in 
law :  if  the  minor,  it  is  then  an  iffue  of  fa£t  :  but  if  both 
be  confeffed  (or  determined)  to  be  right,  the  conclufion  or 
nidgment  of  the  court  cannot  but  follow.  Which  judgment 
or  conclufion  depends  not  therefore  on  the  arbitrary  caprice 
of  the  judge,  but  on  the  fettled  and  invariable  principles  of 
juftice.  The  judgment,  in  fliort,  is  the  remedy  prefcribed 
by  law  for  the  redrefs  of  injuries  ;  and  the  fuit  or  action  is 


(2)  A  motion  \n  arrefl  of  judgment  may  be  made  at  any  time 
before  judgment  is  adually  entered  up.  Dovg,  746.  Where 
jrxdgment  is  arreited,  /?ach  party  pays  his  own  cofts.    Cowp.  407. 

If  a  verdict  is  taken  generally  with  entire  damages,  judgment 
fntiy  be  arreited  if  any  one  count  in  the  declaration  is  bad ;  but  if 
th??re  is  a  general  verdia  of  guilty  upon  an  indidment  confifting  of 
fr:veral  counts,  and  any  one  count  is  go^d,  that  is  held  to  be 
UE-'t-it.      Deng,  730. 
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the  vehicle'or  means  of  adralniftcring  k.  What  that  remedj 
maybe,  isindeed  the  refult  of  deliberation  and  ftudy  to  point 
out,  and -therefore  the  ftile  of  the  judgment  is,  not  that  it  is 
decreed  Or  refolved  by  the  court,  for  then  the  judgment 
might  appear  to  be  their  ov/n  ;  butj  «« it  is  confidered,"  ««- 
Jideratum  eft  per  curiam,  that  the  plaintiff  do  recover  his  da- 
mages, his  debt,  his  pofTeflion,  and  the  like  ;  which  implies 
that  the  judgment  is  none  of  their  own  ;  but  the  ad  of^  law, 
pronounced  and  declared  by  the  court,  after  due  deliberation 
and  inquiry. 

All  thefe  fpecies  of  judgments  are  either  interlocutory  m 
final.      Interlocutory  judgments  are  fuch  as  are  given  in  the 
middle  of  a  caufe,  upon  fomc  plea,  proceeding,  or  default, 
which  is  only  intermediate,  and  does  not  finally  determine  or 
complete  the  fuit.     Of  this  nature  are  all  judgments  for  the 
plaintiff  upon  pleas  in  abatement  of  the  fuit  or  aaion  •   in 
which  it  is  confidered  by  the  court,  that  the  defendant  do  [  397  ] 
anfwer  over,  refpoudcat  ouf.er  ;  that  is,  put  in  a  more  fub 
ftantial  plea  ' .     It  is  eafy  to  obferve,  that  the  judgment  here 
given  is  not  final,   but  merely  interlocutory  ;  for  there  are 
afterwards  farther  proceedings  to  be  had,  when  the  defend- 
ant hath  put  in  a  better  anfwer. 

But  the  Interlocutory  judgments,  moll  ufualjy  fpoken  of, 
are  thofe  incomplete  judgments,  whereby  th^  right  of  the 
plaintiff  is  indeed  eftabliflied,  but  the  quantum  of  damages 
fuitained  by  him  is  not  afcertained :  which  is  a  matter  that 
cannot  be  done  without  the  intervention  of  a  jury.     As  by 
the  old  Gothic  conftitution  the  caufe  was  not  completely 
fimfhed,  till  the  nembda  or  jurors  were  called  in  «  adexectrtil 
"  nem  decretorum  judicii,  ad  aeJUmationem  pretii,  damni,  lucri 
«  i3fc.  s"     This  can  only  happen  where  the  plaintiff  recovers } 
for,  when  judgment  is  given  for  the  defendant,  it  is  ah^ys 
complete  as  well  as  final.     And  this  happens,  yi    the  firft 
place,  where  the  defendant  fuffers  judgment  to  go  againft 
liwn  by  default,  or  nihil  dicit  ,•  as  if  he  puts  in  no  plea  at  al} 
'  2  5wd.  do,  « StfcnWk,  d, i«,^  eitM  i.  1,  f.*, 
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to  the  plaintiff's  declaration  :  by  confelTion  or  cognovit  aclio" 
nemy  where  he  acknowleges  the  plaintiff's  demand  to  be  juft  : 
or  by  mnfum  informatusy  when  the  defendant's  attorney  de- 
clares he  has  no  inftruftions  to  fay  any  thing  in  anfwer  to  the 
plaintiff,  or  in  defence  of  his  client;  which  is  a  fpecies  of 
judgment  by  default.  If  tLefe,  or  any  of  them,  happen  in 
aftions  where  the  fpecific  thing  fued  for  is  recovered,  as  in 
actions  of  debt  for  a  fum  certain,  the  jivdgment  is  abfolutely 
complete.  And  therefore  it  is  very  ufual,  in  order  to  ftrengthen 
a  creditor's  fecurity,  for  the  debtor  to  execute  a  warrant  of 
attorney  to  fome  attorney  named  by  the  creditor,  empo  A'ering 
him  to  confefs  a  judgmentby  eitlier  of  the  ways  juft  now  men- 
tioned (by  nihil  dicky  cognovit  aaioneniy  or  noji  fum  informntus) 
in  an  aftion  of  debt  to  be  brought  by  the  creditor  againft  the 
debtor  for  the  fpecific  fum  due  :  which  judgment,  when  con- 
feffed,  is  abfolutely  complete  and  binding  (3)  •,   provided  the 


(3)  The  perfon  to  whom  this  warrant  of  attorney  is  given  has 
all  the  benefit  of  a  judgment  and  execution  againft  the  debtor's 
perfon  and  property,  without  being  delayed  by  any  intermediate 
procefs,  as  in  the  cafe  of  a  regular  fuit.  It  is  frequently  given  by 
a  perfon  arrefled  upon  condition  of  his  difcharge,  and  that  longer 
time  ihall  be  allov/ed  him  for  the  payment  of  the  debt,  or  that 
fome  other  indulgence  fliallbe  fhewn  him.  But  to  prevent  perfons 
in  this  fituation  from  being  impofed  upon,  no  warrant  of  attorney  to 
confefs  a  judgment,  given  by  a  perfon  arretted  upon  mefne  procefs, 
fliall  be  of  any  force,  unlefs  fome  attorney  be  prefent  on  behalf  of 
the  perfon  in  cuftody,  who  fliali  explain  the  nature  of  the  vi^arrant, 
andfnbfcribe  his  name  as  a  witnefs  to  it.      i  Gromp,  Prac,  316. 

If  a  warrant  of  attorney  to  confefs  a  judgment  is  given  uncon> 
ditionally,  or  without  delay  of  execution,  judgment  may  be  figned 
and  execution  may  be  taken  out  upon  the  fame  day  it  is  given  ; 
and  thus  a  debtor  may  give  one  creditor  a  preference  to  another, 
who  has  obtained  judgment  after  a  long  litigation.     5  7".  R»  235. 

But  if  judgment  is  not  entered  witb.in  a  year,  tlie  plaintiff  muft 
move  the  court  for  leave  to  enter  up  judgment  upon  an  affidavit, 
ilating,  that  the  warrant  has  been  duly  executed,  that  the  debt  is 
unfatisfied,  and  that  the  paity  was  hving  a  fhort  time  before* 
^   Cromp.  Prac.  316. 
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fame  (as  is  alfo  required  in  all  other  judgments)  be  regularly 
docqueiied^  that  is,   abllrafted  and  entered  in  a  book,  accord, 
ing  to  the  direaions  of  flatute  4  &  5  W.  &  M.  c.  20.     But,  [  39^  ^ 
where  damages  are  to  be  recovered,  a  jury  muft  be  called  in 
to  affefs  them  ;  unlefs  the  defendant,   to  fave  charges,  will 
confefs  the  whole  damages  laid  in  the  declaration :  otherwife 
the  entry  of  the  judgment  is,  "  that  the  plaintlffought  tore - 
"  cover  his  damages,  (indefinitely,)  but  becaufe    the   court 
*^  know  not  what  damages  the  faid  plaintiiF  hath  fuftained 
^^  therefore  the  fiieriff  is  commanded,   that  by  the  oaths  of 
«  twelve  honeft  and  lawful  men  he  inquire  into  the  faid  da- 
*^  mages,  and  return  fuch  inquifition  into  court,.''    This  pro- 
cefs  is  called  a  writ  of  inquiry  :   in  the  execution, of  which  the 
IheriiFfits  as  judge,  and  tries  by  a  jury,  fubjecl  to  nearly  the 
fame  law  and  conditions  as  the  trial  by  jury  at  mf  priuSi  what 
damages  the  plaintiiF  hath  really  fuftained  ;  and  when  their 
verdict  is  given,  which  muft,  aiTefsyS;;^^  damages,  the  fheriiF 
returns  the  inquifition,  which  is  entered  upon   the  roll  in 
manner  of  a /2/?^/7 ,'  and  thereupon  it  is  confideredj  that  the 
plaintiiF  do  recover  the  exact  fum  of  the  damages  fo  aiTeffed. 
In  like  manner,  when  a  demurrer   is  determined  for   the 
plaintiff  upon  an  aftion  wherein  damages  are  recovered,  the 
judgment  is  alfo  incomplete,  without  the  aid  of  a  writ  of 
inquiry  (4). 


(4)  It  has  been  faid,  by  C.  J.  Wilmot,  that  "  this  is  an  in- 
"  queil  of  office  to  inform  the  confcience  of  the  court,  who,  if 
"'they  pleafe,  may  themfelves  affefs  the  damages.''  3  Wilf.  62. 
Hence  a  pradice  is  now  eilabliihed  in  the  courts  of  kiria's  bench 
and  common  pleas,  in  actions  where  judgment  is  recovered  by  de- 
fault upon  a  bill  of  exchange  qx  a  promifTory  note,  to  refer  it  to 
the  mailer  or  prothonotary  to  afcertain  what  is  due  for  piincipaf, 
intereil,  and  coils,  whofe  report  fuperfedes  the  necelTity  of  a  writ 
of  inquiry.  4  T.  R.  275.  H.  BL  541.  But  this  praaice  is  not 
yet  adopted  by  the  court  of  exchequer,  i  Jnjt,  249.  In  cafes 
of  difficulty  and  importance,  the  court  will  give  leave  to  have  the 
writ  of  inquiry  executed  before  a  judge  at  fittings  or  n'lfi  prius ^ 
and  then  tire  ju^e  afts  only  as  an  afiiilaut  to  the  ili^riff.     The 

G  g  4  vraniber 
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Final  judgments  are  fuch  as  at  once  put  an  end  to  the 
aftlon,  by  declaring  that  the  plaintiff*  has  either  entitled 
hhnfclf,  or  has  not,  to  recover  the  remedy  he  fues  for.  In 
which  cafe,  if  the  judgment  be  for  the  plaintiff,  it  is  alfo  con- 
fidered  that  the  defendant  be  either  amerced,  for  his  wilful 
delay  of  j.uftice  in  not  immediately  obeying  the  king's  writ 
by  rendering  tUe  plaintiff  his  due*^ ,  or  be  taken  up,  capiatur^ 
till  he  pays  a  fine  to  the  king  for  the  public  mifdemefnor 
v/hich  is  coupled  with  the  private  injury,  in  all  cafes  of 
force*,  of  falfhood  in  denying  his  own  deed^  or  unjuftly 
claimhig  property  in  replevin,  or  of  contempt  by  difobeying 
the  command  of  the  king's  writ  or  the  exprefs  prohibition  of 
any  ftatute  ^  But  now  in  cafe  of  trefpafs>  ejeftment,  af- 
fault,  and  falfe  imprifonment,  it  is  provided  by  the  ftatute 
3PP  ]  5  &  6  W.  &  M.  c.  12.  that  no  writ  of  capias  fliall  ifTue  for 
this  fine,  nor  any  fine  be  paid  ;  but  the  plaintiff  (liall  pay 
6s,  Sd.  to  the  proper  officer,  and  be  allowed  it  againil  the 
defendant  among  his  other  cods.  And  therefore  upon  fuch 
judgments  in  the  common  pleas  they  ufed  to  enter  that  the 
fine  was  remitted,  and  now  in  both  courts  they  take  no  no- 
tice of  any  fine  or  capias  at  all"^.  But  if  judgment  be  for 
the  defendant,  then  in  cafe  of  fraud  and  decsit  to  the  courts 
or.  malicious  or  vexatious  fuits,  the  plaintiff  may  alfo  be 
fined"  •,  but  in  moft  cafes  It  Is  only  confidered,  that  he  and 

^  8  Rep.  40.  61.  Entr.  n79.   C  B.  IJil.  4  Ann,  rot.  4^0, 

is  Rep.  59.     n  Rep.  43.      5  Mod.  '   8  Kep.  60. 

285.     See  Append.  N°  II.  §  4.  *"  Sulk.  54.     Cartb.  390, 

k  F.   N.    B.    1^1.     Co.    Litt.   331.  n  i*Rep.  59,  60. 

8  Rep.  60.     1   Roll.  Abr.    219.     Lill. 


number  of  the  jurors  fworn  upon  this  inquefl  need  not  be  confined 
to  twelve;  for  when  a  writ  of  inquiry  was  executed  at  the  bar  of 
tibe  court  of  king's  bench,  in  an  action  of  fcandalum  ina-gnaUm^ 
brought  by  the  duke  of  York,  (afterwards'  James  the  fecond.) 
ao-ainft  Titus  Gates,  who  had  called  him  a  traitor;  fifteen  we  re  fworn 
ypon  the  jury,  v/ho  gave  all  the  damages  laid  in  the  declaration, 
t/».  100,000/.  In  that  cafe  the  iheriffs  of  Middlefex  fat  in  court, 
pvered,  at  the  table  below  tUe  judges.     3  St,  Tr.  9S7, 
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his  pledges  of  profecuting  be  (nominally)  amerced  for  hi^ 
falfe  claim,  pro  fcdfo  clamore  fuo,  and  that  the  defendant  mav 
go  thereof  without  a  day,  eat  hide  Jin c  die,  that  is,  without 
^ny  farther  continuance  or  adjournment  ;  the  kinp-'s  v/rit^ 
commanding  his  attendance,  being  now  fully  fatisfied,  and 
his  innocence  publicly  cleared  "^ , 

Thus  much  for  judgments ;  to  which  corrsare  a  neceiHiry 
appendage  ;  it  being  now  as  well  the  maxim  of  ours  as  of  the 
Civii  law,   that   «  vitlus  vlBori  hi  expe-tifis  condemnandus  e'}  ?  .-'" 
though  the  common  law  did  not  proiciledly  allow  any,  the 
amercement  of  the  vanquilhed  p^.rty  being  his  only  puniiV 
ment.      The  firfl:  flatute  which  gave  cofls,  eo  mmme,  to  the 
demandant   in  a  real    adlion  was  the   flatute  of  Glouceftex 
.5  Edw.  I.  c.  I.  as  did  the  flatute  of  Marlbridge  52  Hen.  III. 
c.  6.  to  the  defendant  in  one  particular  cafe,  relative  to  ward- 
fnip  in  chivalry  :   though  in  reality  ccfts  were  always  conii- 
dered  and  included  in  t.he  cpmntum  of  damages,  in  fuch  adions 
where  damages  are  given  5  and,  even  now,  cofts  for  the  plain- 
tiff are  always  entered  on  the  roll  as  increafe  of  damages  bv 
the  courts.    But,  becaufe  thofe  damages  were  frequently  in- 
adequate  to  the  plaintiff's  expsnfes,  the  flatute  of  Gloiiceaer 
orders  cofts  to  be  alfo  added  \  and  farther  direas,   that  the 
fame  rule  iliall  hold  place  in  all  cafes  where  the  party  is  to 
recover  damages.     And  therefore  m  fucli  adions  vvdiere  no' 
damagfs  were  then  recoverable  (as  mqunre  impedit,  in  winch 
damages  were  not  given  till  the  flatute  of  Wcftrn.  2.  13  Edv.^  [  400  l 
I.)  no  cpfls  are  now  allowed^  ^  unlefs  they  have  bi^en  exprcfslv 
given  by  fome  fuhfequent  flatute.     The  Icature  3  lien.  Vlf. 
c.  10.  was  the  firil  which  allowed  any  coils  on  a  writ  of  error,      '   ■ 
But  no  cofts  were  allowed  the  dcfendcmt  in  any  fliape,  tiii  the 
ftatutes  23  Hen.  VIII. c.  15.    4  J:.c.  L  c.  3.    Z  h  i)  W.  HI. 
c.  II.   4   &   5  Arm.  c,    16.   which  very  equitably  (rave   the 
defendant,  if  he  prevailed,  the  fame   cofts  as  the'plaintifl' 
y/ouldhave  had,   in  cafe  he  had  recovered.     Thefe  cofts  on 
both  fides  are  taxed  and  moderated  by  the  prothonotary,  or 
other  proper  ofhcerof  the  court. 

^  ApperuilK,  N^,  \\\,  §  6,  q  Append.  N'^  II.   §  4. 

The 
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The  king  (and  any  perfon  fuing  to  his  ufe^)  fliall  neiiber 
pay,  nor  receive  colls ;  for,  bsfuks  that  he  is  not  included 
under  the  general  words  of  thefe  ftatutes,as  it  is  his  preroga- 
tive  not  to  pay  them  to  a  fubjecl,  fo  it  is  beneath  his  dignity 
to  receive  them.  And  it  feems  reafonable  to  fuppofe,  tliat 
the  queen-confort  participates  of  the  fame  privilege  j  for 
in  adions  brought  by  her,  flie  was  not  at  the  common  law 
obliged  to  find  pledges  of  profecution,  nor  could  be  amerced 
in  cafe  there  was  judgment  again  ft  her  ^  In  two  other  cafes 
an  exemption  alfo  lies  from  paying  cofts.  Executors  and  ad- 
ihiniftrators,  when  fuing  in  the  right  of  the  deceafed,  (l^all  pay 
none^  :  for  the  flatute  23  Hen.  VIII.  c.  15.  doth  not  give 
coRs  to  defendants,  unlefs  where  the  a£lion  fuppofeth  the 
contrail  to  i)e  made  with,  or  the  wrong  to  be  done  to,  the 
plaintifFhimfelf(5).  And  paupers,  that  is  fuch  ijs  will  fwear 
themfelvcs  not  worth  five  pounds,  are,  by  llatute  11  lien. 

VII.  c,  J  2.  to  have  original  writs  and  fuhpoenas  gratiSy  and 
CQunfel  and  attorney  afiigned  them  without  fee  *,  and  are  ex- 
cufed  from  paying  cofts,  when  plaintiffs,  bythe  ftatute  23  Hen. 

VIII.  c.  J5.butlhall  fufter  other  puniihment  at  the  difcretion 
of  the  judges.  And  it  was  formerly  ufual  to  give  fuch  pau- 
pers, if  nonfuitcd,  their  ele£tion  either  to  be  whipped  or  pay 
the  cofts  ^  \   tliough  that  pra£lice  is  now  difufed^.     It  feems 

CI  3  hov/ever  agreed,  that  a  pauper  may  recover  cofts,  though 
he  pays  none  ;  for  the  counfel  and  clerks  are  bound  to  give 
their  labour  to  i*//;;,  but  not  to  his  antagonifts>'.     To  prevent 

*  Stat.  S>'3  Hen.  VIIL  c.  8.  w  1  Sid.  261 .     7  Mod.  1 14. 

'  F.  N.  i5.  107.     Co.  Litt.  l?5-5.  X  Salk.  506.  . 

«  CVo.  Jac.  029.     1  V«mr.  92.  y  1  Equ.  Caf.  abr.  125. 


(5)  If  executors  fue  as  executors  for  money  paid  to  their  ufe 
aftertheteftator'sdeath,  they  fliall  pay  cofts.  5  T.  R.  234.  When 
executors  and  adminiftrators  are  defendants,  they  pay  cofts,  like 
other  perfons.  2  Cromp.  Pracl.  476.  Or  wherever  the  caufe  of 
a6lion  arifes  in  the  time  of  the  executor,  as  the  converfion  in  the 
cafe  of  trover,  the  executor  fliall  pay  cofts,  becaufe  it  is  not  ne- 
ceffary  to  bring  the  a6lion  in  the  chara6ler  of  executor.  ^  T^  R 
358.  So  an  executor  or  adminiftrator  is  liable  to  pay  the  cofts  o 
31  nonpros,     6  T.  R,  654. 

^  alfo 
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alfo  trifling  and  malicious  aftions^  for  words,  for  aflliult  5,nd 
battery,  and  for  trefpafs,  it  is  enafted  by  ftatutes  43  Eliz« 
c.  6.  (|5),  2/1  Jac.  L  c.  16.  and  22  &  23  Car.  II.  c.  9.  .5  136, 
that,  where  the  jury  who  try  any  of  thefe  aflions  fhall  give 
lefs  damages  than  40/.  theplaintifFfliall  be  allowed  no  more 
cofts  than  damages,  unlefs  the  judge  before  wnom  the  caufe 
is  tried  fliall  certify  under  his  hand  on  the  back  of  the  re- 
cord, that  an  a£1:ual  battery  (and  not  an  alTault  only)  was 
proved,  or  that  in  trefpafs  the  freehold  or  title  of  the  land 
came  chiefly  in  queftioi).  Alfo  by  flatute  4^5  W.  &  M, 
c.  23.  and  8  &  9  W.  III.  c.  11.  if  the  trefpafs  were  com- 


(6)  The  43  EHz.  c.  6.  enafts,  that  where  the  plaintiff  in  any 
perfoiial  aftion,  except  for  any  title  or  interefl  in  lands,  or  for  a 
battery,  recovers  lefs  than  40^-.  he  fliall  have  no  more  colls  than 
danaages,  if  the  judge  certifies  that  the  debt  or  damages  w^ere 
Under  ^os.  But  if  the  judge  does  not  grant  fuch  a  certificate  to 
the  defendant,  the  plaintiff  recovers  full  cofts.  Alliens  of  trefpafs 
vi  et  annls)  as  for  beating  a  dog,  are  v/ithin  the  ftatute.  3  T>R,2S* 
The  certificate  under  this  ilatute  may  be  granted  after  the  triah 

This  certificate  is  to  reilrain  the  cofts  ;  but  a  certificate  under 
the  22  &  23  Car.  II.  c.  9,  is  given  in  favour  of  the  plaintiff  to  ex- 
tend them  from  a  fum  under  40 j-.  to  full  cofts.  If  the  defendant 
juftifies  the  battery,  the  plaintiff  fhall  have  full  cofts  v/ithout  the 
judge's  certificate,  though  the  damages  are  under  40J".  for  it  is 
held  the  admiflion  of  the  defendant  precludes  the  necelTity  of  the 
certificate.  But  a  juftification  of  the  affault  only  will  not  be  fuf- 
ficient  for  this  purpofe  ;  for  the  judge  muft  certify  an  adlual  bat- 
tery. 3  7'.  R.  39  (.  This  certificate  muft  be  granted  at  the  trial. 
2  Cromp,  Pra^.  455. 

In  declarations  for  affault  and  batter)%  there  is  fometimes  a  count 
for  tearing  the  plaintiff's  cloaths  ;  and  if  tliis  is  ftated  as  a  fub- 
ftantive  injury,  and  the  jury  find  it  to  have  been  fuch,  and  not  to 
have  happened  in  confequence  of  the  beating,  the  plaintiff  will  be 
entitled  to  full  cofts  (i  T.  R.  6^6.);  unlefs  the  judge  fliould  alTift 
the  defendant  under  the  43  Eliz.  c.  6,  80  in  a  trefpafs  upon  land, 
the  carrying  away  ox  afportnn)it  of  any  independent  perfonal  pro- 
perty will  entitle  the  plaintiff  to  full  cofts,  unlefs  the  afportation, 
as  by 'digging  and  carrying  away  turves,  is  a  mode  or  qualification 
of  the  trefpafs  upon  the  land,     Deng.  780. 

mitted 
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jnltted  in  hunting  or  fporting  by  an  inferior  tradefman,  or  if 
it  appear  to    be  wilfully  and  malicioufly    committed,    the 
plaintrfffhall  have  full  cofls^,  though  his  damages  as  afl^effed  ■ 
by  the  jury  amount  to  lefs  than  40s,  1 

AvTEWjudgmerd  is  entered,  execution  will  immediately  fol*  \ 
low,  unlefs  the  party  condemned  thinks  himfelf  unjuftly  ag-  \ 
grieved  by  any  of  thefe  proceedings  ;  and  then  he  has  his  re-  ' 
medy  to  reverfe  them  by  feveral  writs  in  the  nature  of  appeals^,  i 
which  we  fhall  confider  in  the  fucceeding  chapter-  I 

*  Seepag.  214,  ^15.  { 
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CHAPTER  THE    T WENTY-FU'TH. 

OF  PROCEEDINGS  nv  the  nature 
OF  APPEALS. 


PROCEEDINGS,  in  the  nature  of  app^^nls   from    the 
-     proceedings  of  the  king's  courts  of  law,  are  of  various 

kinds :  accqrding  to  the  fubjeft  matter  in  which  they  are 

cpncerncd.     They  aire  principally  four. 

I.  A  WRIT  of  attaint:  which  lieth  to  incjuire  whether  a 
jury  of  twelve  men  gave  a  falfe  vcrdia  ^  that  fo  the  judg- 
ment following  thereupon  may  be  reverfed:  and  this  muft 
be  brought  in  the  lifetime  of  him  for  whom  the  verdia  was 
given,  and  of  twe  at  lead  of  the  jurors  who  gave  it.  This 
lay  at  the  common  law,  only  upon  writs  of  af/e^  and 
feems  to  have  been  co-evai  with  that  inftitution  by'  kin« 
Henry  II.  at  the  inftance  of  his  chief  juftice-  Glanvil :  being 
probably  meant  as  a  check  upon  the  vaft  power  then  repofed 
in  the  recognitors  of  affife,  of  finding  a  verdift  according  to 
tlieir  own  perfonal  knowlege,  without  the  examination  of 
witnefles.  And  even  here  it  extended  no  farther  than  to  fuch 
mftances,  where  the  iflue  was  joined  upon  the  very  point  of  [  405  3 
affife  (the  heirfliip,  diileinn,  ^c.) ,  and  not  on  any  collateral 
matter;  as  viilcnage,  baaardy,  or  any  other  difputed  faft. 
In  thefec?.fes  the  c^-was  faid  to  be  turned  into  an  ;,vquej  or 
jtiry,  (ajjlja  ■ucrtUur  injtiratam,)  or  that  the  affife  fhould  be 
-taken  hi  nmlumpn-atae  ct  mi,  in   mocfum  ajjifac  ■■    that  is,  that 

A  Finch.  L.  4.04, 

the- 
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the  iflue  fliould  be  tried  by  a  common  jury  or  inquefl,  and 
not  by  recognitors  of  affife^ :  and  then  I  apprehend  that  no 
attaint  lay  agalnft  the  inquefl  or  jury  that  determined  fuch 
collateral  iffue  ^.     Neither  do  I  find  any  mention   made  by 
our  antient  writers,  of  fuch  a  procefs  obtaining  after  the  trial 
by  inqueft  or  jury,  in  the  old  Norman  or  feodal  aflions  pro- 
fecuted  by  writ  oi  entry.     Nor  did  any  attaint  lie  in  trefpafsy 
deht^  or  other  a£tion  perfonal,  by  the  old  common  law:  be- 
caufe  thofe  were  always  determined  by  common  inquelts  ot 
juries^.  At  length  the  ftatute  of  Weilm.  i.  3  Edw.  I.  c.  38. 
allowed  an  attaint  to  be  fued  upon  inqucftsy  as  well  as  ajfifes^ 
which  were  taken  upon  any  plea  of  land  or  ol  freehold.     But 
this  was  at  the  king's   dlfcretlon,  and  is  fo  underftood  by 
the  author  of  Fleta  ^,  a  writer  contem.porary  with  the  Ra- 
tute  -,  though  fir  Edward  Coke  ^  feems  to  hold  a   different 
opinion.  Other  fubfequent  ftatutes^'  introduced  the  fame  re- 
medy in   all  pleas  of  trefpafs^  and  the  ftatute    34  Edw.  IIL 
c.  7.  extended  It  to  nil  pleas  whatfoever,  perfonal  as  well  as 
real;  except  only  the  writ  of  rights  in  fuch  cafes  where  the 
mife  or  iffue  is  joined  on  the  mere  rights  and  not  on  any  coU 
lateral  queftlon.    For,  though  the  attaint  feems  to  have  been 
generally  allowed  in  the  reign  of  Henry  the  fecond  ^,  at  the 
firft  introduftion  of  the  grand  aflTife,   (which  at  that  time 
might  confift  of  only  twelve  recognitors,  in  cafe  they  were  all 
unanimous,)  yet  fubfequent  authorities  have  holden,  that  no 
[  404  ]  attaint  lies  on  a  falfe  verdlcl  given  upon  the  mere  right,  ei« 
ther  at  common  law  or  by  ftatute;  becaufe  that  is  determined 
by  the  grand  affife,  appealed  to  by  the  party  himfelf,  and  now 
confifting  oifixteen  jurors  ^ 

The  jury  Vi^ho  are  to  try  this  falfe  verdict  muft  be  twenty- 
four,  and  are  called  the  grand  jury;  for  the  law  wills  not 

^  Braa.   I  4.   ir.  i.    c,  34.   §  2,  3,  ^2  Inft.  130.  237. 

4.—//-,  3.  c.  I'j.—tr,  5,  c.  4,    §  I,v2.  s    Star,     i  Hdw.  III.    ft.    i.  c.   6. 

Viet,  l.  5.  c.  22.  §  8.  Co.  Enir.  61.  b.  5  Edw.  HI.  c.  7.     28  Edw.  Ill,  c.  S. 

Booth.  213.  ^  See  pug.  389. 

c  Bra(fV.  4.T.  34.  2.    Flet.  ziirf.  *  Eraa.  290.  Flet.  5.  22.  7.  Britt, 

d  Yearb.  28  Edw.  III.  15.     17 /l/T.  243.  b,    12  Hen.  VJ.  6.    Bro.   abr.    U 

pi.  15.     Flet.  5.  22.  iC).  cJt-iwt,^z,     1  Roll.  Abr,  280. 

that 
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that  the  oath  of  one  jury  of  twelve  men  fliould  be  attainted  or 
let  afide  by  an  equal  number,  nor  by  left  Indeed  than  double 
the  former -^     If  the  matter  in  difpute  be  of  forty  pounds 
value  in  perfonals,  or  of  forty  flnllhigs  a  year  in  lands  and  te- 
nements, then  by  ftatute  15  Hen.  VL  c.  5.  each  grand  juror 
muil   have  freehold  to  the  annual  value  of  twenty  pounds. 
And  he  that  brings  the  attaint  can  give  no  other  evidence  to 
the  grand  jury,  than  what  was  originally  given  to  the  petit. 
For  as  their  verdid  is  now  trying,  and  the  queilion  is,  whe- 
ther or  no  they  did  right  upon  the  evidence  that  appeared  to 
them  ?  the  law  adjudged  it  the  higheft  abfurdity  t J  produce 
any  fubfeqnent  proof  upon  fuch  trial,  and  to  condemn  the 
prior  jurifdiaion  for  not  believing  QvldencQ  which  they  never 
Inew.     But  thofe  againft  whom   it  Is  brought  are  allowed, 
in  affirmance  of  the  firft  verdift^  to  produce  new  matter^: 
becaufe  the  petit  jury  may  have  formed  their  vcrdicl  upon 
evidence  of  their  own  knowlege,  whicl)  never  appeared  in 
fomt.     If  the  grand  jury  found  the  verdicl:  a  fah'e  one,  the 
judgment  by  the  common  law  was,  that  the  jurors  ihould 
lofe  their  Beram  legrm  ^nd  become  for  ever  infamous;  fhould 
forfeit  their  goods  and' the   profits    of  their  lands;  fliould 
themfelves  be  Imprifoned,    and    their    wives    and  children 
thrown  out  of  doors  ^  fliould   have  tli^ir  Iioufes  rafed,  their 
strees  extirpated,  and  their  meadows  ploughed ;  and  that  the 
plaintiff  fhould  be  rcrtoTcd  to  all  that  he  loft  by  reafon  of  the 
unjuft  verdicSl.     But  as  the  feverlty  of  this  punifliment  had 
it's  ufual  efFeft,  in  preventing  the  law  from  being  executed, 
therefore  by   the  ftatute   1 1  Hen,  VIL  c.   24.    revived  by  r  .^c  1 
23  Hen.  Vlil.  c.  3.  and  made  perpetual  by  13  Eliz.  c.  0,^. 
an  attaint  is   allowed  to  be  brought  after  the  death  of  the 
party,  and  a  more  moderate  punifhment  was  infliaed  upon 
attainted  jurors  j  vk.  perpetual  infamy,  and,  if  the  caufe  of 
aftion  were  above  40 A  value,  a  forfeiture  of  20/.  apiece 
by  the  jurors;  or^  if  under  40/.,  then  5/.  apiece;  to  be  di- 
vided  between  the  king  and  the  party  injured.  So  that  a  man 
may  now  bring  an  attaint  either  upon  the  flatute  or  at  com- 

k  Br^a,  I.  4.  tr,  5,  f,4.  §  T.  I  Finch   I.  48$. 
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mon  law,  nt  his  elcc^lion"^;  and  In  both  of  tliem  may  reverfc 
the  former  judgment.  But  the  praftice  of  fetting  afide  ver- 
difts  upon  motion,  and  granting  fieiu  trials^  has  fo  fuperfeded 
'  the  ute  of  both  forts  of  attaints,  that  I  have  obferved  very 
few  inftances  of  an  attaint  in  onr  books,  later  than  the  fix- 
teenth  century  ^,  By  the  old  Gothic  conftitution  indeed,  na 
certificate  of  a  judge  was  allowed,  in  matters  of  evidence,  ta 
countervail  the  oath  of  the  jury:  but  their  verdict,  however 
erroneous,  was  abfolutely  final  and  conclufive.  Yet  there 
was  a  proceeding  from  v/hence  our  attaint  may  be  derived. 
— (f,  upon  a  lawful  trial  before  a  fupcrior  tribunal,  the  jury 
were  found  to  have  given  a  falfe  verdift,  they  were  fined, 
and  rendered  infamous  for  the  future  °. 

II.  The  writ  of  dc'ceit^  or  a£lIon  on  the  cafe  in  nature  of 
it,  may  be  brought  in  the  court  of  common  pleas,  to  reverfe 
a  judgment  there  had  by  fraud  or  collufion  in  a  real  a6lion^ 
whereby  lands  and  tenements  have  been  recovered  to  the 
prejudice  of  him  that  hath  right.  But  of  this  enough  hath 
been  obferved  in  a  former  chapter  '^\ 

TIL  An  audita  qiicrcla  is  where  a  defendant,  againfr 
whom  judgment  is  recovered,  and  who  Is  therefore  In  danger 
06  ]  of  execution,  or  perhaps  ^clually  in  execution,  may  be  re- 
lieved upon  good  matter  of  difcharge,  which  hashappened  fincc 
the  judgment:  as  if  the  piaintiif  hath  given  lum  a  general 
releafe;  or  if  the  defendant  liath  paid  the  debt  to  the  plain- 
tiff, without  procuring  fitlsfaclion  to  be  entered  on  the  re- 
cord. In  thefe  and  the  like  cafes,  wherein  the  defendant  hath 
good  matter  to  plead,  but  hath  had  no  opportunity  of  plead- 
ing it,  (either  at  the  beginning  of  the  {w\t y  or  puis  darnln 
continuance  J  which,  as  was  (hewn  in  a  former  chapter^,  muft 
always  be  before  judgment,)  an  audita  querela  lies,  in  the  na- 
ture of  a  bill  in  equity,  to  be  relieved  agalnfl  the  opprefiion 

m   3  Infl.  164.  ^*  irmtur  in  bonis f  dc   cactnro  perjtiri  ct 

n  Cio.   Hliz.    309.      Cro.    Jac.   90.  "  intfJitJj'Jcs.'*      Slieinhook     ck   jiue 

<^  *'  Si  tarn- n  e.-ddcnii  argymcnto  fnU  Goth,  u  i.  c,  4. 

"fumjurnjreconvincantur  (idQUodjujH^"  P  Sec  pag.  165. 

^^  rius  j'li^ciian  coi^fiofccre  dcheij  mule-  ^  See  pag.  iic^, 
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that  he  complamt  of  the  defendant  hath  been  heard,  audkl 
querela  defendentu,  and  then  fetting  out  the  matter  of  the 

before  them,  and,  havmg  heard  their  allegations  and  proofs, 
to  caufe  juftice  to  be  done  between  them  r,  i,  ,1^0  Ls  for 
ba.1,  when  judgment  is  obtained  againft  them  hy  fcirefacias  to 
anf.^r  the  debt  of  their  principal,  and  it  happens  af4wards 

that  the  ongmal  judgment  againft  their  principal  is  reverfed: 
for  here  the  bail,  after  judgment  had  againft  them,  have  no  op- 
portun:ty  to^W  this  fpecial  matter,  and  therefore  they  flaall 
have  redrefs  by  audita  querela  r,  which  is  a  writ  of  a  moft  re- 
Ztt  nature,  and  feems  to  have  been  invented,  left  in  any 
cafe  there  Ihould  be  an  oppreffive  defeft  of  juftice,  where  a 
party,  who  hath  a  good  defence,  is  too  late  to  make  it  in  the 
oidmary  forms  of  law.     But  the  indulgence  now  fhewn  by 
the  courts  m  granting  a  fummary  relief  upon  motion,  i„ 
cafes  of  fuch  evident  oppreffion  %  has  almoft  rendered  ufe- 

raate  T"'  ^"'''^''  '"'^  '^"''"  ''  *!"''"  °"'  °^ 

IV.  But,  fourthly,  the  principal  method  of  redrefs  for 
erroneous  judgments  in  the  king's  courts  of  record,  is  by 
■wnt  of  error  to  fome  fuperior  court,  of  appeal. 

A  WRIT  of  error  ^  lies  for  fome  fuppofed  miftake  in  the  C  407  1 
proceedmgs  of  a  court  of  record ;  for,  to  amend  errors  in  a 
bale  court,  not  of  record,  a  writ  oi falfe  judgment  lies  ".  The 
wnt  of  error  only  lies  upon  matter  of  laiv  arifing  upon  the 
face  of  the  proceedings;  fo  that  no  evidence  is  required  to 
fuoftantratc  or   fupport  it:  there  being  no  method  of  re- 

s  T     J  Ti  ^  Finch.  1,484. 

Lord  Rayra.  439.  ^  ^ 


mterpole  in  a  fummary  way,  in  all  cafes  where  the  party  would  be 
entitled  to  relief  on  an  «„^,.yW«»     x^./.Jg     ^^^^^^^^^ 

VOL.  Ilf.  HK  . 
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verfmg  an  error  in  the  determination  of  feiclsy  but  by  an 
attaint,  or  a  new  trial,  to  correft  the  miftakes  of  the  former 
verdia. 

Formerly  the  fuitors  were  much  perplexed  by  writs  of 
error  brought  upon  very  flight  and  trivial  grounds,   as  mif- 
fpellings  and  other  miftakes  of  the  clerks,  all   which  might 
be  amended  at  the  common  law,  while  all  the  proceedings 
were  mpaper"^',  for  they  were  then  confidered  as  onlv  m/m, 
and  therefore  fubjeft  to  the  control  of  the  courts    But,  when 
once  the  record  was  made  up,  it  was  formerly  hcl^,  tliat  by 
the  comm.on  law  no  amendment  could  be  permitted,  unlefs 
within  the  very  term  in  which  the  judicial  aft  fo  recorded  was 
done :  for  during  the  term  the  record  is  in  the  bread  of  the 
court;  but  afterwards  it  admitted  of  no  alteration ^.^  But  now 
the  courts  are  become  more  hberal;  and,  where  juftice  re- 
quires it,  will  allow  of  amendments  at  any  time  while  the 
fuit  is  depending,  notwithftanding  the  record  be  made  up>and 
the  term  be  paft.    For  they  at  prcfent  confider  the  proceed- 
ings as  m  fieri,  till  judgment  is  given-,   and  therefore  ::har, 
till  then,    they  have  power  to  permit  amendments  by  the 
common  law:  but  when  judgment  is  once  given  and  enrolled, 
no  amendment  is  permitted  in  any  fubfequent  term  y.    Mif- 
takes are  aifo  effeaually  helped  by  the  ftatutes  of  amendment 
7^  jeofails:  fo  called,  becaufe  when  a  pleader  perceives  any 
ilip  in  the  form  of  his  proceedings,  and  acknowledges  fuch 
error  (jeofaik),  he  is  at  liberty  by  thofe  ftatutes  to  amend  it; 
which  amendment  is  fcldom  aftualiy  made,  but  the  benefit 
408  ]  of  the  afts  is  attained  by  the  court's  overlooking  the  excep- 
tion  ^.   Thefe  ftatutes  are  many  in  number,  and  the  provifions 
in  them  too  minute  to  be  here  taken  notice  of,  otherwife  than 
by  referring  to  the  ftatutes  themfelves  ^ ;  by  which  all  trifling 
exceptions  are  fo  thoroughly  guarded  againft,  that  writs  of 

w,  Burr.  1095.  -^5-      3^  Heiu  VIII.  (^  30.   ^Eliz.j 

X  Co.Liu.i6c/  c.  14.    2iJac.I.c.i3.i6&i7Car.U.^ 

y   Stat    II  Hen.  iV.  c  3.  c  S.  ((Viied  in  I  Ventr.  100.  an  omni-, 

.^  Sira*  icii.  PO^^'^^  3^^)>  4  &  5  Ann.  c.  16.  9  Ann 

3  Sut.  14  Edw.  IILc.  6.  9  Hen.  V-  c,  zo.     i  Q%o,  1.    c.  13. 
c  ^  4  Hen.  V.L  c.  3.  S  Een.  VI.  c.  \z. 
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error  cannot  now  be  maintained,  but  for  fome  material  mif- 
take  afhgned. 

This  Is  at  prefent  the  general  doarlne  of  amendments-       ^ 

Vs  of  our  jur^fprudence,  when  all  pleadings  were  ore ienu's, 
^i  a  il,p  was  perceived  arid  objeaed  to  by  the  oppofite  party 

and  reauied  h.s  plea;  which  gave  occafion  to  that  len.th  of 

ben  th.  fent.ments  of  the  crown  as  well  as  the  judges,  that 
in  the  ftatute  of  Wales,  made  at  Rothelan,    i,  Edt  I  the 
pleadmgs  are  direaed  to  be  carried  on  in  that  prlncipalit 
J^e  cal,,npniaverhorum,  non  obfervatn  ilia  dura  c^Ldi^i 

JZ^tr^^  T'i  V^'^  '"^'•"  ^^'  i"%™ents'were 
c^r  J^  --^d-te  y  hy  the  clerks  and  officers  of  the 
court,  and,  if  any  mil-entry  was  made,  it  was  reaified  by 
the  minutes,  or  by  the  remembrance  of  the  court  itfelf. 

•  When  the  treatife  by  Britten  was  publiHied,  in  the  name 
and  by  authority  of  the  Hng,  (probably  about  the  13  Edw.T 
becauf.  the  laft  ftatutes  therein  referred  to  are  thofe  of  Win- 
chefter  and  Weftminfterthe  fecond,)  acheckfeems  intended 
o  be  given  to  the  unwarrantable  praaices  of  fome  judges, 
whp  had  made  falfe  entries  on  the  rolls  to  cover  theL  owa 

r'taTo  n%"      ''  '^'"^  "^"^  ^^^-""  ^^  amendments  and 
rafures  to  falfify  their  own  records.     The  king  therefore  de- 

"male     "  T^"-""'''  '''  ^'^^  ^^'^'  -  our juCs  ^o 

me  record  ot  pleas  pleaded  before  them,  yet  we  will  not  f  400  "^ 

that  their  own  record  fhall  be  a  warranty  for  their  Own  ^  ' 

wrong,  nor  that  they  may  rafe  their  rolls,  nor  amend  them! 

'nor   record  them   contrary  to  their  original  enrolment.'' 

The  whdieof  which,  taken  together,  amounts  to  this,  that 

a  record  lurreptitioufly  or  erroncoufiy  made  up.  to  ftifle  or 

pervert  the   truth,  fhould  not  be  a  fanclion  foV  error,  ai^d 

^hat  a  record,   originally  made  up  according  to  the  truth  of 


^  B;it.  procin.  7,  3» 
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the  cafe,  fliould  not  afterwards  by  any  private  rafure  or 
amendment  be  altered  to  any  finifter  purpofe. 

But  when  afterwards  king  Edward,  on  his  return  from 
his  French  dominions  in  the  feventeenth  year  of  his  reign, 
after  upwards  of  three  years  abfence,  found  it  neceffary  (or 
convenient,  in  order  to  replenifh  his  exchequer)  to  profecute 
his  judges  for  their  corruption  and  other  mal-pradices,  the 
perverfion  of  judgments  and  other  manifold  errors  %  occa- 
fioned  by  their  erafing  and  altering  records,  were  among  the 
caufes  affigncd  for  the  heavy  punifliments  infliaed  upon  al- 
moft  all  the  king's  juftices,  even  the  moft  able  and  uptight   . 

c  Judida  perverternnt,  et  in  aim  er-    MattVw  Hale  (l  P.C.  G46.)  underftand 

-    -         --^       it  to  have  been  the  chief  jultice.     And 

certainly  his  offence  (whatever  it  was) 
was  nothing  vei7  atrocious  or  difgrace- 
ful  :  for  though  removed  from  the  king's 
bench  at  this  time  (together  with  the  reft 
of  the  judges),  we  find  him  about  eleven 
years  afterwards   one  of  the  juftices  in 


raverunt.  (Matth.  Weft.  A,  D.  lasg.) 

*  Among  the  other  judges,  fir  Ralph 
Hengham,  chief  juftice  of  the  king's 
bench,  is  faid  to  have  been  fined  7000 
marks;  fir  Adam  Stratton,  chief  baron 
of  the  exchequer,  34,000  marks  ;  and 
Thomas   Wayland,   chief  juftice  of  the     , 

common  pleas,  to  have  been  attainted  of     eyre  for  the  general   P-ambulat-  of 
felony,  and  to  have  abjured  the  realm,     the    fi)refts   fRoL  perambuL  forcji.    m 


with  a  forfeiture  of  ajl  his  cftates ;  the 
whole  amount  of  the  forfeitures  being 
upwards  of  100,000  marks,  or  70,000 
pounds.  (3  Pryn.Rec.  401,  402.)  An 
incredible  f urn  in  thofe  days,  iDcfore  pa- 
per credit  was  in  ufe,  and  when  the  an- 


turri  Lond.  29  Edw.  L  m.  8.)  ;  and  the 
next  year  made  chief  juftice  of  the  com- 
mon pleas,  (Pat.  29  Edw.  L  m,  7- 
Dugd.  chron,  fir.  32.)  in  which  office 
he  continued  till  his  death  in  2  Edw.  IL 
CClauf.  1  Edw.  II.m.\9. Pat. 2  Edw.  II, 


per  credit  was  m  uie,  nuu  >vii^x.  ...-  „..       ,  _      ^  c  Uo«  r^v^f  tn 

LuaW  of  a  eV.ef  iuftloe   was  only    ,.  . .«.  0  )     ^^'^^^^Z 


fixty  marks.  CC^auf.  6  Edio.  L  m.  6. 
Dugd.  chron.  fir.  26.)  The  charge 
againft  fir  Ralph  Hengham  (a  vei7 
karned  judge,  to  whom  we  are  obliged 
for  two  excellent  treatifes  of  praaice) 
was  only,  according  to  a  tradition  that 
was  current  in  Richard  the  third's  time, 


Hendiam.)  There  is  an  appendix  to 
this  ^tradition,  remembered  by  juftice 
Southcote  in  the  reign  of  queen  Eliza- 
beth (3  Inft  7-2.  4  Inft,  25.5.),  that 
with  this  fine  of  chief  juftice  Hengham 
aclock-houfe  was  built  at  Weftminfter, 
and  furnilhed  with  a  clock,  to  be  heard 


wascurrenwn  ^...^.^.^y^^^^^^^^^  i«to    Wcftminfter     hall.     Upon   which 

(year-book,  M.  2  Ric.  III.  10.)   his  al  m 

.erlng,  out  of  mere  compalhon,  a  fine  ^^  l^^^^^^^^^^   ^^  f_a  of  the 

t^-'^TrJV^Z.  7^^  of  mLranical   genius 

rl  BOO  mark-  a  more  probable  in    conft.i»aing    horological  machmes) 

r  Than   7000      K    s  true,  the  book  clocks  came  not  into  common  ufe  tdl  an 

7v  lUc    o  punift^ed  U^^^n  and  hundred  years  afterwards,  about  the  end 

tS£^:^^^^-^^^^^  of  the   fourteen^r  century    ^rwy^^ 

Le  ofV^a..inDugdale's^enc.;  a.l  r^.-  Ut    ^^^^^^^^ 
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The  feverity  of  winch  proceedings  feems  fo  to  have  alarmed 

the  fucceeding  judges,  that,  through  a  fear  of  being  faid  to  [  410  ] 

do  wrong,  they  hefitated  at  doing  what  was  right.     As   it 

wasfo  hazardous  to  alter  a  record  duly  made  up,  even  from 

companionate  motives,  (as    happened   in  Hengham's   cafe, 

which  in  ftrianefs  was  certainly  indefenfible,)  they  refolved 

not  to  touch  a  record  any  more;  but  held  that  even  palpable 

errors,   when  inrolled  and  the  term  at  an  end,  were  too  fa- 

cred  to  be  reftified  or  called  in  queftion :  and,  beqaufe  Britton 

had  forbidden    all    criminal  and  clandeftine  alterations,  to 

make  a  record    fpeak  a  falfity,   they  conceived  that    they 

might    not  judicially   and   publicly  amend  it,  to   make   it 

agreeable   to    truth.     In  Edward  the  third's  time  indeed, 

they   once  ventured  (upon   the  certificate  of  the  juftice  in 

eyre)  to  eftreat  a  larger  fine  than  had  been  recorded  by  the 

clerk  of  the  court  below  ^:  but,   inftead  of  amending   the 

clerk's  erroneous  record,  they  made  a  fecond  enrolment  of 

what  the  juftice   had   declared  ore  ienus ;  and  left  it  to  be 

fettled  by  pofterity  in  which  of  the  two  rolls  that  abfolute 

verity  refides,  which  every  record  is  faid  to  import  in  itfelf  ^. 

And,  in  the  reign  of  Richard  the  fecond,  there  are  inftances^ 

of  their  refufing  to  amend  the  moft  palpable  errors  and  mif- 

entries,  unlefs  by  the  authority  of  parliament. 

To  this  real  fullennefs,  but  affeded  timidity,  of  the  judo-es, 
fuch  a  narrownefs  of  thinking  was  added,  that  every  flip 
(even  of  a  fyllable  or  letter  ^)  was  now  held  to  be  fatal  to 
the  pleader,  and  overturned  his  client's  caufe\  If  theydurft  r  au  1 
not,  or  would  not,  fet  right  mere  formal  miftakes  at  any 
time,  upon  equitable  terms  and  conditions,  they  at  leall 
fhould  have  held,  that  trifling  objeftions  were  at  all  rimes 
inadmifllblej  and  that  more  folid  exceptions  in  point  of  form 
came  too  late  when  the  merits  had  been  tried.    They  mio-ht, 

*  I  Wal.  P.  C.  647.  i  In  thofe  days  \i  was  flriaiv  true, 

I  Leon.  183.  Co.  Litt.  117.  Sec     what  Ruggle  (in  his  ignoraimis  has  hu- 

^^^'  ^^'*  moroufly  applied  to  more  modern plead- 

6  I  Hal.  P.  C.  64^.  ings)   *«  in  iiofira  lege  unum  comma  ever^ 

I  §tat.  14  Edw.  nio  c.  6,  «*  iiitotumplacitum'' 

H  h  3  through 
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through  a  decent  degree  of  tendernefs,  have  excufed  them- 
felves  from  amending  in  criminal,  and  efpecially  in  capital, 
cafes.  They  needed  not  have  granted  an  amendment,  vi^here 
it  ^voiild  work  an  injuflice  to  either  party  ;  or  where  he  could 
not  be  put  in  as  good  a  condition,  as  if  his  adverfary  had 
made  no  miflake.  And,  if  it  was  feared  that  an  amendment 
after  trial  might  fubje£l  the  jury  to  an  attaint,  hov/  eafy  was 
it  to  make  waiving  the  attaint  the  condition  of  allowing  the 
amendment !  And  yet  thefe  were  among  the  abfurd  reafons 
alleged  for  never  fufFerIng  amendments  at  all-! 

The  precedents  then  fet  were  afterwards  mcfl  religioufly 
followed^,  to  the  great  obftruaion  of  juftice,  and  ruin  of  the 
fuitors ;  who  have  formerly  fuffered  as  much  by  this  fcru- 
pulous  obftinacy  and  literal  ftriftnefs  of  the  courts,  as  they 
could  have  done  even  by  their  iniquity.  After  verdicts  and 
judgments  upon  the  merits,  they  were  frequently  reverfed 
for  flips  of  the  pen  or  mif-fpelUngs  j  and  juftice  was  per- 
petually intangled  in  a  net  of  mere  technical  jargon.  The 
legiflature  hath  therefore  been  forced  to  interpofe,  by  no  lefs 
than  twelve  ftatutes,  to  remedy  thefe  opprobrious  niceties : 
and  it's  endeavours  have  been  of  late  fo  well  feconded  by 
judges  of  a  more  liberal  caft,  that  this  unfeemly  degree  of 
ftriftnefs  is  almoft  entirely  eradicated;  and  will  probably 
in  a  few  years  be  no  more  remembered,  than  the  learning 
of  efibins  and  defaults,  or  the  counterpleas  of  voucher,  are 
at  prefent.     But,  to  return  to  our  writs  of  error. 

10  ]  If  a  writ  of  error  be  brought  to  reverfe  any  judgment  of 
an  inferior  court  of  record,  where  the  damages  are  lefs  than 
ten  pounds  i  or,  if  it  is  brought  to  reverfe  the  judgment  of 
any  fuperior  court  after  verdid,  he  that  brings  the  writ,  or 
that  is  plaintiiFin  error,  muft  (except  in  fome  peculiar  cafes) 
find  fubftantial  pledges  of  profecution,  or  baiP^:  to  prevent 
,delays  by  frivolous  pretences  to  appeal;  and  for  fecuring 

^  Styl.  Q07.  t.  2.   16  &t  17  Car,  11.  c.  8.   19  Geo, 

'  8  Rep.  156,  &c.  III.  c.70» 

^  Stat,  a  Jac.  I.  ♦.  8.    13  Gftr.  IL 

payment 
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« 


payment  of  cods  and  damages,  which  are  now  payable  by  the 
vanqulflied  party  in  all,  except  a  few  particular  inflances,  by 
virtue  of  the  feveral  ftatutcs  recited  in  the  margin  ". 

A  WRIT  of  error  lies  from  the  inferior  courts  of  record  in 
England  Into  the  king's  bench  °,  and  not  into  the  common 
pleas  P.  Alfo  from  the  king's  bench  in  Ireland  to  the  king's 
bench  in  England  (i).  It  likewife  mav  be  brought  from  th^ 
common  pleas  at  Weftminfter  to  tht  king's  bench  5  and  then 
from  the  king's  bench  the  caufe  is  removeable  to  the  houfe 
of  lords.  From  proceedings  on  the  law  fide  of  tlie  exchequer 
a  writ  of  error  lies  into  the  court  of  exchequer  chamber  be- 
fore the  lord  chancellor,  lord  treafurer,  and  the  judges  of  the 
court  of  king's  bench  and  common  pleas  (^):  and  from  thence 
it  lies  to  the  houfe  of  peers.  From,  proceedings  in  the  king's 
bench,  in  debt,  detinue,  covenant,  account,  cafe,  eje£lment, 
or  trefpafs,  originally  begun  therein  by  bill,  (except  where 
the  king  is  party,)  it  lies  to  the  exchequer  chamber,  before 
the  juftices  of  the  common  pleas,  and  barons  of  the  exche- 
quer; and  from  thence  alfo  to  the  houfe  of  lords  ^;  but 
where  the  proceedings  in  the  king's  bench  do  not  firft  com- 
mence therein  by  bill,  but  by  original  writ  fucd  out  of  chan- 
cery ^,  this  takes  the  cafe  out  of  the  general  rule  laid  down 
by  the  ftatute^;  fo  that  the  writ  of  error  then  lies,  without  [^411  ] 
any  intermediate  ftage  of  appeal,  dire£lly  to  the  houfe  of 
lords,  the  dernier  refort  for  the  ultimate  decifion  of  every 

V 

n  3   Hen.  VII.   c.  lO.     13  Car.  II.         q  SlaL  27  Eliz.   c.  8. 
c.  2.  8  &   9  W.  ill.    c.   II.     4  &   5  '  See  pag.  43. 

Ann.  c.  16.  -  ^  I    Rgll.    Rep.   264.      i    Sid.  424. 

«  See  chap.  4.  i    Saund.    ;^^6,     Caith.   l8o.     Cumbw 

P  rinch.  L.  480.     Dyer.  250.  295. 


(i)  This  appeal  is  taken  away  by  23  Geo-  III.  c.  28.  See 
I  vol.  p.  104.  n.  14. 

(2)  The  31  Edw.  III.  c.  12.  dire6ls,  that  the  chancellor  and 
treafurer  fhall  take  to  their  afliftance  the  judges  of  the  other 
courts,  and  aut res  /ages  come  lour  femhkra*  But  it  is  the  pra<Sice 
for  the  two  chief  jul\ices  alone  to  fit  in  this  court  of  error, 
I  r.i?.  511. 

H  h  4  civil 


^ 


4"  PRIVATJB  BookIIL 

civil  aaion.  Each  court  of  appeal,  in  their  refpeaive  ftages, 
ixx^jy  upon  hearing  the  matter  of  law  in  which  the  error  is 
afiigned,  reverfe  or  affirm  the  judgment  of  the  inferior  courts, 
but  none  of  them  are  final,  fave  only  the  houfe  of  peers,  to 
whofe  judicial  decifions  all  other  tribunals  muft  therefore 
fubmit,  and  conform  their  own.  And  thus  much  for  the 
reverfal  or  affirmance  of  judgments  at  law,  by  writs  in  the 
nature  of  appeals. 
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CHAPTER  THE  TWEN^T Y-SIXTH, 

OF  EXECUTIOK 


TF  the  regular  judgment  of  the  court,  after  the  decifion  of 
-^  the  fuit,  be  not  fufpended,  fuperfeded,  or  reverfed,  by  one 
or  other  of  the  methods  mentioned  in  the  two  preceding 
chapters,  the  next  and  laft  ftep  is  the  execution  of  that  judg- 
ment ;  or,  putting  the  fentence  of  the  law  in  force.  This 
IS  performed  in  different  manners,  according  to  the  nature 
of  the  aftion  upon  which  it  is  founded,  and  of  the  judgmenj: 
which  is  had  or  recovered. 

If  the  plaintifFrecovers  in  an  action  real  or  mixed,  whereby 
the  feifin  or  poffeffion  of  land  is  awarded  to  him,  the  writ 
of  execution  fhall  be  an  habere  facias  feifinaniy  or  writ  of 
feifin,  of  a  freehold ;  or  an  habere  facias  'pojfeffio^ie^n^  or  writ 
of  pofleffion^,  of  a  chattel  interefi:  ^.  Thefe  are  writs  direfted 
to  the  fheriiF  of  the  county,  commanding  him  to  give  ac- 
tual poffeffion  to  the  plaintiff  of  the  land  fo  recovered:  in  the 
execution  of  which  the  flieriff"  may  take  with  him  the  pojfe 
comitatusj  or  power  of  the  county;  and  may  juftify  breaking 
open  doors,  if  the  poffeffion  be  not  quietly  delivered.  But, 
if  it  be  peaceably  yielded  up,  the  delivery  of  a  twig,  a  turf, 
or  the  ring  of  the  door,  in  the  nam.e  of  feifin,  is  fuflicient 
execution  of  the  writ.  Upon  a  prefentation  to  a  benefice  re- 
covered in  a  quare  hnpedlt^  or  affife  of  darrein  prefentment^ 
the  execution  is  by  a  writ  de  clerico  admktendo\  direfted,  not  [  41-^  "} 
to  the  (heriff,  but  to  the  bifhop  or  archbifhop,  and  requiring 
him  to  admit  and  inftitute  the  clerk  of  the  plaintiff* 

In  other  actions,  where  the  judgment  is  that  fomething  in 
fpecial  be  done  or  rendered  by  the  defendant,  then,  in  order 
to  compel  him  fo  to  do,  and  to  fee  the  judgment  executed,  a 

«.  Append.  N»  II,  §  4.  ^  Finch.  L.  470, 

fpecial 
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fpecial  writ  of  execution  iffues  to  the  (heriff  according  to  the 
nature  of  the  cafe.     As,  upon  an  afTife  of  nufance,  or  quod 
permittat  prafernere^  where  one  part  of  the  judgment  is  quod 
nocumejitum  amoveatur^  a  v/rit  goes  to  the  flierifF  to  abate  it 
at  the  charge  of  the  party,  which  Hkewlfe  iflues  even   in  cafe 
of  an  indidment  '^ .    Upon  a  replevin,  the  writ  of  execution  is 
the  writ  dc  retorno  hahendo^:  and,  if  the  diftrefs  be  eloigned, 
tlie  defendant  fliall  haVe  a  capias  in  ^ntherftam^y  but  on  the 
plaintiff's  tendering  the  damages  and  fubmitting  to  a  fine, 
the  procefs  in  withernam  fnall  be  flayed  ^     In  detinue,  after 
judgment,  the  plaintiff  {hall  have  a  dijlringas^  to  compel  the 
defendant  to  deliver  the  goods,  by  repeated  dlftrefles  of  his 
chattels^;  cr  elfe  ^fcire facias  againil  any  third  perfon  in 
whofe  hands  they  may  happen  to  be,  to  (hew  caufe  why  they 
Ihould  not  be  delivered:  and  jf  the  defendant  ftill  continues 
obflinate,  then  (if  the  judgment  hath  been  by  default  or  on 
demurrer)  the  flieriff  fhall  fummon  an  inqueft  to  afcertain  tlie 
value  of  the  goods,  and  the  plaintiff's  damages  :  which  (being 
either  fo  affeffed,  or  by  the  verdifl  in  cafe  of  an  iffue  ^)  (hall 
be  levied  on  the  perfon  or  goods  of  the  defendant.     So  that, 
after  all,  in  replevin  and  detinue,   (the'  only  adions  for  re- 
covering the   fpecilic  poffeffion  of  perfonal  chattels,)  if  the   | 
wrongdoer  be  very  perverfe  he  cannot  be  compelled  to  a  refti-   ! 
tution  of  the  identical  thing  taken  or  detained ;  but  he  ftill  has   i 
his  eledllcm  to  deliver  the  goods,  or  their  value  ^:  an  imper-   | 
fection  in  the  lau-,  that  refults  from  the  nature  of  perfonal   I 
property,    which  is  eafily  concealed  or  conveyed  out  of  the   : 
leach  of  juftice,  and  not  always  amefnable  to  the  magiftrate.   \ 

^i^^  1      Executions  in  aftions  where  money  only  is  recovered,  as   i 
a   debt  or    damages,  (and  not  any  fpecilic  chattel,)  are  of 
five  forts:  eitlier  againft  the  body  of  the  defendant;  or  againft 
his  goods  and  chattels;  or  againft  his  goods  and  the  profits  oi 
his  lands;  or  againft  his  goods  and  \>a^  po^cjfion  of  his  lands  \ 

or  againft  all  three,  his  body,  lands,  and  goods. 

1 

*:  Comb.  10.  g    r  Roll.  Abr.  737.  Rail.  Entr.  215.  j 

^  Seepag.  150.  ^  Bro.  Abr,  i.  Damn^y^cs.  z^,  \ 

^  Seepng    149.  i  Kdlv^-.  64. 

^  z  Lson.  J74,  ,; 
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To  'rRE  iiril  of  thef.:  "ccutlon,  is  by  vnrlt  of 

€apas  adjall.j.::.l,'i:d:..:,  ■  ,   .,  ^ '.liftmguuhesit  from 

the  former  r^faj-  ad  ;v/  ;,\.'  ^  lies  to  compel  an 

apnenr-^nce  nt  the  beei^^-':-_^  .i'^!,  properly  fpeak- 

ingj  this  cannot  be  luecl  out  iigainil  any  but  fach  as  were 
liable  to  be  taken  upon  the  fcrnKr  c:ipia^  ^^  The  intent  of  it 
is^  to  imprifbn  the  body  of  the  d-l  *•  --  ^''^  f  itiGfaQion  be  made 
for  the  debtj  coftsj  and  <:{aLnages :  it  tnercfore  doth  not  lie 
againiL  any  privileged  perfons,  peers  or  members  of  parlia- 
ment, nor  againfh  executors  or  adminiftrators^  nor  againft 
fuch  other  perfo.ns  as  conld  not  be  originally  held  to  bail. 
And  fir  Edward  Coke  alfo  gives  us  a  fingular  inftance  ^, 
where  a  defendant  in  14  Edv/.  III.  was  dlfcharged  from  a 
capias  becaufe  he  was  of  fo  advanced  an  age,  quod poenam  im" 
prifoname?rU  fidnre  non  poteJL  If  an  aflion  be  brought  againil 
an  hufoand  and  wife  for  the  debt  of  the  wife,  when  folcj 
and  the  plaintiff  recov'ers  judgment,  the  capias  fhall  iiTue  ti^ 
take  both  the  hufband  and  wife  in  execution^-':  but,  if  the 
a£lion  was  originally  brought  againft  herfelf,  when  fole,  and 
pending  the  fuit  fhe  marries,  the  capias  fiiali  be  awarded 
againfl  her  only,  and  not  againil  her  hiifuand  ^.  Yet,  if 
judgment  be  recovered  againil  an  hufband  and  wife  for  the 
contraft,  nay,  even  for  the  perfonai  milbehaviour  ",  of  the 
wife  during  her  coverture,  the  capias  iliali  ilTue  againil  the 
hufband  only  :  which  i$  one  of  the  mai:y  great  privileg-cs  qI 
Englifli  wives  (i).. 

3  Append.  K^  III.  §  7.  m  Monr.  704. 

k   3  Rep.  12.     Moor.  767.  n  Cro.  Jac,  3-25. 

'    1  infl.  289.  o   Cro.  Gar.  ^13.. 


(i)  Where  both  hufband  and  wife  are  arrciled upon  meincpro- 
ceis,  the  court  will  difcharge  the  wife  upon  motion  and  proof  o^^ 
the  marriage  on  comm.on  bail,  unlefs  it  is  for  a  debt  contracted  ^iwcz 
her  marriage,  and  (he  has  reprefented  herfelf  to  be  fuiglc;  in 
which  cafe  the  court  will  not  afTifl  her,  but  will  leave  her  to  plead 
her  coverture.  5  T,  R,  194.  And  where,  after  judgment  againfl 
hufband  and  wife,  they  are  both  rendered  in  difcharge  of  bail, 
fhe  fhall  be  difcharged;  for  they  are  then  in  the  fame  iituati'j;d  iia 
if  bail  had  never  h(:^i\  put  ia  for  them,     3  Wdj\  124. 

The 
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;  415  ]       The  writ  of  capias  adfatisfaclmdum  is  an  execution  of  the 
highed  nature,  inafmuch  as  it  deprives  a  man  of  his  liberty, 
till  he  makes  the  fatisfadion  awarded  ;  and  therefore,  wherv  j 
a   man  is  once  taken  in  execution  upon  this  writ,  no  other  | 
procefs  can  be  fued  out  againft  his  lands  or  goods.    Only  by  j 
ftatute  21  Jac.  I.  c.  24.  if  the  defendant  dies,  while  charged  | 
in  execution  upon  this  writ,  the  plaintiffmay,  after  his  death,  i 
fue  out  a  new  execution  againft  his  lands,  goods,  or  chattels,  | 
The  writ  is  direfted  to  the  flieriff,  commanding  him  to  take  ; 
the  body  of  the  defendant  and  have  him  at  Vf  eitminfter,  on 
a  day  therein  named,   to   make   the  plaintiff  fatisfadion  for 
his  demand.     And,  if  he  does  not  then   make  fatisfatlion, 
he  muft  remain  in  cuftody  till  he  does.     This  writ  may  be 
fued    out,  as  may  all  other   executory  procefs,  for    cofts,  j 
againft  a  plaintiff  as  well  as  a  defendant,  when  judgment  is  | 
had  againft  him^ 

When  a  defendant  is  once  in  cuftody  upon  tins  procefs, 
he  is  to  be  kept  in  arBa  et  Jalva  cuflodia :  and,  if  he  be  after- 
wards  feen  at  large,  it  is  ^n  efcape ;  and  the  plaintiff  may 
have  an  adion  thereupon  againft  the  fheriff  for  his  whole 
debt.  For  though,  upon  arrefts  and  what  is  called  inefne  pro- 
cefs, being  fuch  as  intervenes  between  the  commencement 
and'end  of  a  fuit  p,  the  Iheriff,  till  the  ftatute  8  &  9  W.  III. 
c.  27.  might  have  indulged  the  defendant  as  he  pleafed,  fo 
as  he  produced  him  in  court  to  anfwer  the  plaintiff  at  the 
return  of  the  writ:  yet, upon  a  taking  in  execution,  he  could 
never  give  any  indulgence ;  for,  in  that  cafe,  confinement 
is  the  whole  of  the  debtor's  puniftiment,  and  of  the  fatisfac- 
tion  made  to  the  creditor  (2).  Efcapes  are  either  voluntary,  or 

p  See  page  27V}. 


(2)  The  objea  of  imprifbnment  for  debt  is  not  intended  for  thej 
punifhment  of  the  debtor,  but  to  compel  him  to  difcharge  the  debt  | 
out  of  property,  fuch  as  money  in  the  funds,  or  debts  due  to  him, , 
which  cannot  be  reached  by  any  legal  procefs.  | 

But  execution  by  imprifonment  is  confidered  fo  far  a  fatisfac-j 
tion  of  the  debt,  that  if  the  creditor  releafes  the  debtor  from ; 
confinement,  he  cannot  afterwards  have  recourfe  to  any  other  j 
i^emedy.  He  cannot  fue  out  a  commiffion  of  bankrupt  againft  j 
him   8  T.  R,  123.     But  if  any  other  perfon  fue  out  a  commiffion  , 

ofj 
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negligent.     Voluntary  are  fuch  as  are  by  tlie  exprefs  confent 

of  the  keeper  ;  after  v/hich  he  never  can  retake  his  prifoner 

^gainS  (though  the  plaintiff  may  retake  him  at  any  time^) 

but  the  ilierlff  muft  anfwer  for  the  debt.     Negligent  efcapes 

are  where  the  prifoner  efcapes  without  his  keeper's  knowiege 

or  confent;  and  then  upon  frefh  purfuit  the  defendant  may 

be  retaken,  and   the  flieriff  fliall  be  excufed,  if  he  has  him  [  416  ] 

again  before  any  a£lIon  brought  againft  himfelf  for  the  ef« 

cape  ^     A   refcue  of  a  prifoner  in  execution^  either  going  to 

gaol  or  in  gaol,  or  a  breach  of  prifon,  will  not  excufe   the 

fheriff  frpm  being  guilty  of  and  anfwering  for  the  efcape; 

for  he  ought  to  have  fufficient  force  to  keep  him,  fince  he 

may  command  the   power  of  the  county  K     But  by  ftatute 

32  Geo.  II.  c.  ZS.  if  a  defendant,  charged  in  execution  for 

any  debt  not   exceeding    loo/,  will  furrender  all  his  effefls 

to  his  creditors  (except  his  apparel,  bedding,  and  tools  of  his 

trade,  not  amounting  in  the  whole  to  the  value  of  10/.),  and 

will  make  oath  of  his  pundual  compliance  v/ith  the  ftatute, 

the  prifoner  may  be  difcharged,  unlefs  the  creditor  infifts  on 

detaining  him  ;  in  which  cafe  he  ftiall  allow  him  2s,  ^d,  per 

week,  to  be  paid  on  the  firfl:  day  of  every  week,  and  on  failure 

of  regular  payment  the  prifoner  fhall  be  difcharged.      Yet 

the  creditor   may  at  any  future  time  have  execution  againft 

the  lands  and  goods  of  fuch  defendant,  though  never  more 

againft  his  perfon.     And,  on  the  other  hand,  the  creditors 

may,  as  in  cafe  of  bankruptcy,  compel  (under  pain  of  tranf- 

portation  for  feven  years)  fuch  debtor  charged  in  execution 

for  any  debt  under  100/.  to  make  a  difcovery  and  furrender     . 

*i  3  Rep.  52.    I  Sid.  330.  *  F.N.  B.  130. 

r  Slat.  S  &  9  W.  III.  c.  27.  '^  Cro.  Jac,  419. 


of  bankrupt,  then  the  creditoi  who  has  him  in  execution  may 
difcharge  him,  and  prove  under  the  commiffion  ;  otlierwife  when  all 
the  debtor's  property  was  difpofed  of,  the  objed  of  the  imprifon-. 
ment  w^ould  be  fruftrated. 

By  the  41  Geo,  III.  c.  64.  creditors  who  had  their  debtors 
might  difcharge  them,  and  have  execution  afterwards  againil:  their 
property,  but  not  againil  their  perfons.  That  excellent  llatute  was 
a  temporary  ad  for  3  years  ;  it  expired,  and  bar,  notyethecn  revived. 

5  <^^ 
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of  all  his  effects  for  their  benefit;  whereupon  he  is  alfo  en- 
titled to  the  like  dlfcharge  of  his  perfon  (3). 

If  a  capias  adfaiisfaciendum  is  fiied  out,  and  a  non  eft  invent 

tus  is  returned  thereon,  the  plaintiff  may  fue  out  a  procefs 

iTgamir.  the  ball,  if  any  were  gl yen  :  who,  we  may  remember, 

ftipulated    in    tins    triple    alternative;    that    the  defendant 

iliould,  if  condemned   in   the  fait,  fatisfy  tlic  plaintiff  his 

debt  and    core;    or,  that    he    fnould    furrendwr  himfelf  a 

pnfoner ;  or,  that  they  would  pay  it  for  him  :  as  therefore 

the  two  former  branches  of  the  alternative  are  neither  of 

them  complied  with,  the  latter  muft  im.mediately  take  place  ^ 

In  order  to  which  a  writ  oS.  fc'ire  facias  may  be  fued  out 

againft   the  bail,  commanding  them  to  fnew  caufe  why  the 

plaintiff   fiiould   not  have  execution   againft   them  for  his 

417  ]  debt  and  damages:  and  on  fuch  writ,  if  they  (hew  no.  fuffi- 

cient  caufe,  or  the  defendant  does  not  furrender  himfelf  on 

the  day  of  the  return,  or  of  fhewing  caufe,  (for  afterwards  is 

not  fuflkient,)  the  plaintiff  may  have  judgment  againft  the 

bail,  and  take  out  a  writ  of  capias  adfaiisfaciendum^  or  other 

procefs  of  execution  agahiR  them. 

"  Lutv\'.  1269 — 1273. 


(3)  The  creditors  Vv^ho  c:in  compel  the  furrender  of  the  debtor's  i 
effeds,  and  who  are  to  have  the  benefit  of  it,  are  only  thofc  who  | 
have  charged  him  in  execution.  This  ftatute  the  32  Geo.  II.  \ 
c.  28.  is  generally  called  the  lords'  aft  :  By  the  26  Geo.  III.  ; 
c.  44.  the  provifions  of  it  were  extended  to  200/.,  and  by  the  j 
ZS  Geo.  III.  c.  5.  they  have  been  ftill  further  enlarged  to  300^  I 
By  the  37  Geo.  IIL  c.  8y.  one  creditor  fliall  agree  in  writijig,  in  ! 
order  to  detain  fuch  a  debtor,  to  make  him  a  weekly  allowance  of  I 
3J-.  6d.i  and  where  two  or  more  fnall  agree  to  detain  him,  they  I 
fhall  pay  him  what  the  court  fiiall  direct:,  not  exceeding  2s.  a-week  I 
eacli.     See  the  claufes  of  the  ad  in  2  Burn.  tit.  Gaol.  \ 

The  ^  prifoner  fhall  never  afterwards  be  liable  to  be  arrefted  on  \ 
any  adion  for  the  fame  debt,  nnlefs  convided  of  perjury.  But  a  j 
pnfoner,  to  have  the  benefit  of  this  ad,  muft  petition  the  court 
from  which  the  procefs  iffued,  upon  which  he  (hall  be  in  cuftody, 
before  the  end  of  the  firft  term  after  he  is  arrefted,  unlefs  he  after' 
wards  fliews  his  ncglcA  arofe  from  ignorance  or  miftake. 

2.  The 
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a.  The  next  fpecles  of  execation  Is  agamft  the  goods  and 
chattels  of  the  defendant ;  and  is  called  a  writ  ox  fieri  facias  ^^ 
from  the  words  In  it  where  the  fherilF  is  commanded,  quod 
fieri  faciat  de  bonis^  that  he  caufe  to  be  made  of  the  goods  and 
chattels  of  the  defendant  the  fum  or  debt  recovered.     This 
lies  as  well   againft   privileged  perfons,  peers,  iifr.  as  other 
common  perfons  \  and   againft  executors  or   admJniftrators 
with  regard  to  the  goods  of  the  deceafed.     The  iTieriff  may 
not  break  open  any  outer  doors  ''^5  to  execute  either  this,  or 
the  former,  writ:  but  muft  enter  peaceably^  and  may  theti 
break  open  any  inner  door,  belonging  to  the  defendant,  in 
order  to  take  the  goods  y.      And  he  may  fell  the  goods  and 
chattels  (even  an  eftate  for  years,  which  is  a  chattel  real  ^) 
of  the  defendant,  till  he  has  raifed  enough  to  fatisfy  the  judg- 
ment and  cofts :  firft   paying  the  landlord  of  the  premifes, 
upon  which  the   goods  are  found,  the  arrears  of  rent  then 
due,  not  exceeding  one  year's  rent  in  the  whole  ^  (4).  If  part 
only  of  the  debt  be  levied  on  a  fieri  facias^  the  plaintiff  may 
have  a  capias  ad  Jatisfaciendum  for  the  refidue  '^. 

3.  A  THIRD  fpecics  of  execution  is  by  writ  oi  levari  fia^ 
ri^j-,- which  afFefts  a  man's  goods  and  the  profits  of  his  lands, 
by  commanding  the  (herlff  to  levy  the  plaintiff's  debt  on  the 
lands  and  goods  of  the  defendant ;  whereby  the  fheriff  may 
feife  all  his  goods,  and  receive  the  rents  and  profits  of  his 
lands,  till  fatisfa£lion  be  made  to  the  plaintiff  <^.  Little  ufe 
is  now  made  of  this  writ;  the  remedy  by  elegit^  which  takes  [  4x8  1 
poffeffion  of  the  lands  thamfelves,  being  mucii  rnore  effectual. 
But  of  this  fpecles  is  a  writ  of  execution  proper  only  to  ec- 

w  Append.   K^  III.  §  7.  '  Stat.  8  Ann.  c,  14, 

3c  5  Rep.  92.      '  ^>   I  Roll.  Abr.  904.     Cro„  Eliz.  344, 

y  Palm.  54,  ^  Finch.  L,47i. 

«  8  Rep.  171. 


(4)  But  the  landlord  muil  make  a  demand  of  the  rent  due  be- 
fore the  goods  are  removed,  or  he  cannot  have  the  benefit  of  the 
Hatute.  I  Sir.  97.  If  the  flieriff  in  levying  an  execution  has  anv 
doubt  whether  the  goods  flie wn  liim  are  the  property  of  the  de- 
fendant, he  may  fummon  a  jury,  and  if  the  jury  find  them  to  be 
the  defendant's  property, the  ilienfiiyindemni6ed.    ^T.R.  633. 

clefialtics; 
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clefiatlics;  which  is  given  when  the  flienff,  upon  a  common 
writ  of  execution  fued,  returns  that  the  defendant  is  a  bene- 
ficed clerk,  not  having  any  lay  fee.  In  this  cafe  a  writ  goes 
to  the  blfliop  of  the  diocefe,  in  the  nature  of  a  levari  o'x  fieri 
facias  ^,  to  levy  the  debt  and  damage  de  honis  ecclefiajlicisf 
which  are  not  to  be  touched  by  lay  hands  :  and  thereupon 
the  bifhop  fends  out  Tifequef  ration  of  the  profits  of  the  clerk's 
benefice,  direfted  to  the  churchwardens,  to  colle£l  the  fam« 
and  pay  them  to  the  plaintiff,  till  the  full  fum  be  raifed  *^. 

4,  The  fourth  fpecies  of  execution  is  by  the  writ  of  ele- 
git;  which  is  a  judicial  writ  given  by  the  ftatute  Weftm.  2. 
13  Edw.  I.  c.  18.  either  upon  a  judgment  for  a  debt,  or  da- 
mages 5  or  upon  the  forfeiture  of  a  recognizance  taken  in  the 
king's  court.     By  the  common  lav/  a  man  could  only  have 
fatisfaftipn  of   goods,   chattels,   and  the  prefent  profits  of 
lands,  by  the  two  lafl  m.entioned  writs  oi fieri  faciasy  or  le- 
vari facias  ;  but  not  the  poffeffion  of  the  lands  themfelves  ; 
which  was  a  natural  confequence  of  the  feodal  principles, 
which  prohibited  the  alienation,  and  of  courfe  the  incum- 
bring  of  the  fief  with  the  debts  of  the  owner.    And,  when 
the  reltriftion  of  alienation  began  to  wear  away,  the  confe- 
quence fliil  continued ;  and  no  creditor  could  take  the  pof- 
feffion of  lands,  but  only  levy  the  growing  profits:  fo  that, 
if  the  defendant  aliened  his  lands,  the  plaintiff  was  oufted 
of  his  remedy.     The   ftatute    therefore  granted  this  writ, 
{called  an  elegit^  becaufe  it  is  in  the  choice  or  eledion  of 
«he  plaintiff  v/hether  he  will  fue  out  this  v/rlt  or  one  of  the 
former,)  by  v/hich  the  defendant's  goods  and  chattels  are 
not  fold,  but  only  appraifed  j  and  all  of  them  (except  oxen 
and  beafts  of  the  plough)  are  delivered  to  the  plaintiff,  at  fuch 
yeafonable   appralfement  and  price,  in  part  of  fatisfaftion  of 
his  debt.    If  the  goods  are  not  fufficient,  then  the  moiety  or 
one  half  of  his  freehold  lands,  which  he  had  at  the  time  of  the 
judgment  given  ^,  whether  held  in  his  own  name,  or  by  any 
other  in  truft  for  him^^,  are  alfo  to  be  delivered  to  the  plain- 
tiff 5  to  hold,  till  out  of  the  rents  and  profits  thereof  the  debt 

<J  Reiiftr.  orig.  300.  pidic,  02.     2  Inii  i,         *"  2  Inft.  395. 

*  a  Bwra.  eccU  law.  32P«  *  Stat.  29  Car.  II.  c.  3. 

be 
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be  levied,  or  till  the  defendant's  intereft  be  expired  r,  as  till 
the  death  of  the  defendant,  if  he  be  tenant  for  life  or  in  tail. 
During  this  period  the  plaintiff  is  called  tenant  by  elegit,  of 
whom  we  fpoke  in  a  former  part  of  thefe  commentaries  \ 
We  there  obferved  that  till  this  ilatute,  by  the  antient  com- 
mon law,  lands  were  not  liable  to  be  charged  with,  or  feifed 
for,  debts  ;  becaufe  by  thefe  means  the  connexion  between 
lord  and  tenant  might  be  defiroyed,  fraudulent  alienations 
might  be  made,  and  the  fervices  be  transferred  to  be  perform- 
ed by  a  ftranger ;  provided  the  tenant  incurred  a  large  debt, 
fufficient  to  cover  the   land.     And  therefore,  even  by  this 
ftatute,only  one  half  was,  and  ncwis^i  fubjea  to  execution; 
that  out  of  the  remainder  fufficient  might  be  left  for  the  lord 
to  diftrain  upon  for  his  fervices.     And,  upon  the  fame  feodal 
principle,   copyhold  lands  are  at  this  day  not  liable  to  be 
taken  in  execution  upon  a  judgment  K   But,  in  cafe  of  a  debt 
to  the  king,  It  appears  by  mag?2a  carta,  c.  8.  that  it  was  al- 
lowed by  the  common  law  for  him  to  take  poOeffion  cf  the 
lands  till  the  debt  was  paid.     For  he,  being  the  grand  fu- 
perior  and  ultimate  proprietor  of  all  landed  eftates,  might  feifc 
the  lands  into  his  own  hands,  if  any  thing  was  owing  from 
the  vafal ;  and  could  not  be  faid  to  be  defrauded  of  his  fer- 
vices, when  the  oufter  of  the  vafal  proceeded  from  his  own 
command.     This  execution,  or  feifmg  of  lands  by  elegit,  is 
of  fo  high  a  nature,  that  after  it  the  body  of  the  defendant 
cannot  be  taken:  but  if  execution  can  only  be  had  of  the 
goods,  becaufe  there  are  no  lands,   and  fuch  goods  are  not 
fufficient  to  pay  the  debt,  a  capias  ad  f nth  faciendum  may  then 
be  had  after  the  elegit;  for  fuch  elegit  is  in  this  cafe  no  more 
in  effea  than  :i  fieri  facias  K  So  that  body  and  goods  may  be 
taken  in  execution,  or  land  and  goods ;  but  not  body  and 
land  too,  upon  any  judgment  between  fubjea  and  fubjea  in 
the  courfe  of  the  common  iaw.     But 

5-  Upon  fome  profecurions  given  by  Itatute  ;  as  in  the 
cafe  of  recognizances  or  debts  acknowleged  on  ftatutes  mer- 
-chant,  or  ftatutes  ftaple  (purfuant  to  the  ftatutes  13  Edw.  I.  [  420  } 
de  mercatoribus,  and  ^7  Edw.  III.  c.  9.)  5  upon  forfeiture  of 

^  Fook  II.  ch.  io.  i   I  Ron.  Abr.SSS,  j  Hob   ."8 

-Vot.IIL  ■         li  -\^^^^^ 
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thefe,  the  b®dy,  lands,  and  goods,  may  all  be  taken  at  once 
in  execution,  to  compel  the  payment  of  the  debt.    The  pro- 
cefs  hereon  is  ufually  called  an  extent  or  extendi  facias,  be- 
caufe  the  fherifF  is  to  caufe  the  lands,  iJc.  to  be  appraifed  to 
their  full  extended  value,  before  he  delivers  them  to  the 
plaintiff,  that  it  may  be  certainly  known  how  foon  the  debt 
will  be  fatisfied  ".     And  by  ftatute  33  Hen.  VIII.  c.  39.  all 
©bligations  made  to  the  king  fhall  have  the  fame  force,  and 
of  confequence  the  fame  remedy  to  recover  them,  as  a  ftatute 
ftaple:  though  indeed,  before  this  ftatute,,the  king  was  m- 
titled  to  fue  out  execution  againft  the  body,  lands,  and  goods 
of  his  accountant  or  debtor  '.     And  Ms  debt  ihall,  in  fuing 
out  execution,  be  preferred  to  that  of  every  other  creditor, 
who  hath  not  obtained  judgment  before  the  khig  commenced 
hisfuit"-  (5).  The  king's  judgment  alfo  afFeas  all  lands,  which 
the  king's  debtor  hath  at  or  after  the  time  of  contrading  his 
debt,  or  which  any  of  his  officers  mentioned  in  the  ftatute 
13  Eliz.  c.  4.  hath  at  or  after  the  time  of  his  entering  on  the 
office:  fo  that,  if  fuch  officer  of  the  crown  alienes  for  a  valu- 
able  confideration,  the  land  ffiall  be  liable  to  the  king's  debt, 
even  in  the  hands  of  a  bona  fide  purchafor;  though  the  debt 
due  to  the  king  was  contraded  by  the  vendor  many  years 
after  the  alienation".     Whereas  judgment  between  lubjea 
and  fubjea  related,  even  at  common  law,  no  farther  back 
than  the  firft  day  of  the  term  in  which  they  were  recovered, 
in  refpea  of  the  lands  of  the  debtor ;  and  did  not  bind  his 
goods  and  chattels,  but  from  the  date  of  the  writ  of  execu- 
tion: and  now,  by  the  ftatute  of  frauds,. 29  Car.  II.  c.  3. 
the  judgment  Diall  not  bind  the  land  in  the  hands  of  a  bon» 

k  F.N.B.  lU-  ""  ^'"-  33  Hen.  Via.  c.  39    §  74- 

1  3  Rep.  12.  -      "  >oK«P-  55,  56- 


(cMi  ffoods  are  taken  in  execution  by  tlie  fterifF  on  a/.r< 
/.ri  againft  the  king's  debtor,  and  before  they  are  fold,  an  ex. 
tent  at  the  kin-'s  fuit  iffaes  upon  a  bond  given  to  the  crown,  .vhich 
extent  bears  date  or  tef.e  after  the  delivery  of  the/m/an^^  to  the 
fiieriff,  the  execution  upon  i\.t  furl  facias  fiiall  be  completed,  and 
ftall  not  be  defeated  by  the  extent.     4  T.  R.  402- 
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fide  purcliafor,  but  only  from  the  day  of  adually  figning  the 
fame;  which  is  direaed  by  the  ftatute  to  be  pimaually  en-  -  ' ,  i 
tered  on  the  record  ;  nor  {hall  the  writ  of  execution  bind  the  ^  '^^  ^ 
goods  in  the  hands  of  a  ftranger,  or  a  purchafor  %  but  only 
from  the  adual  delivery  of  the  writ  to  the  fherlff  or  other 
officer,  who  is  therefore  ordered  to  endorfe  on  the  back  of  it 
the  day  of  his  receiving  the  fame. 

These  are  the  methods  which  the  law  of  England  has 
pointed  out  for  the  execution  of  judgments  :  and  when  the 
plaintiff's  demand  is  fatisfied,  either  by  the  voluntary  pay- 
nient  of  the  defendant,  or  by  this  compulfory  procefs,  or 
otherwifc,  fatisfaaion  ought  to  be  entered  on  the  record,  that 
the   defendant  may  not  be  liable  to  be  hereafter  harafled  a 
fecond  time  on  the  fame  account.     But  all  thefe  writs  of      ^ 
execution  muft  be  fued  out  within  a  year  and  a  day  after  the 
judgment  is  entered ;  otherwife  the  court  concludes  prima 
Jaae  that  the  judgment  is  fatisfied  and  extina  :  yet  however 
U  win  grant  a  writ  of  fcire  facias  in  purfuance  of  ftatut<> 
Weftm.  2.  13  Edw.  I.  c.  45.  for  the  defendant  to  fhewcaufe 
why  the  judgment  fhould  not  be  revived,  and  execution  had 
agamfl  him  ;  to  which  the  defendant  may  plead  fuch  matter        - 
as  he  has  to  allege,  in  order  to  fliew  why  procefs  of  execution 
fhould  not  be  iffued  :  or  the  plaintiff  may  ftill  bring  an  aaion 
of  debt,  founded  on  this  dormant  judgment,  which  was  the 
only  method  of  revival  allowed  by  the  common  law  p. 

In  this  manner  are  the  feveral  remedies  given  by  the  Eng^ 
lifh  law  for  all  forts  of  injuries,  either  real  or  perfonal,  ad- 
miniftred  by  the  feveral  courts  of  ju  ft  ice,  and  their  refpeaive 
officers.  In  the  courfe  therefore  of  the  prefent  volume  we 
have,  firft,  feen  and  confidered  the  nature  of  remedies,  by 
the  mere  aa  of  the  parties,  or  mere  operation  of  law,  with- 
out any  fuit  in  courts.  We  have  next  taken  a  view  ofreme- 
dies  by  fuit  or  aaion  in  courts :  and  therein  have  contem- 
plated, firft,  the  nature  and  fpecies  of  courts,  inftituted  for 
the  redrefs  of  injuries  in  general ;  and  then  have  (hewn  in 
what  particular  courts  application  muft  be  made  for  the  re- 
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drefs  of  particular  injuries,  or  the  doftrine  of  jurifdifilions 
and  cop-nizance.  We  afterwards  proceeded  to  confider  the 
tiature  and  diftribution  of  wrongs  and  mjurles  afFccting  every 
fpecies  of  perfonal  and  real  rights,  with  the  refpeclive  ren^e- 
dies  by  fuit,  which  the  law  of  the  land  has  afforded  for  every 
poffible  injury.  And,  laftly,  we  have  deduced  and  pointed 
out  the  method  and  progrefs  of  obtaining  fuch  remedies  in 
the  courts  of  juflice:  proceeding  from  the  firft  general  com- 
plaint or  original  vjnt  \  through  ^11  the  (lages  of /m'-j/},  to 
compel  the  defendant's  appearance  ;  and  oi pleadifig,  or  for- 
mal allegation  on  the  one  fide,  and  excufe  or  denial  on  the 
other-,  with  the  examination  of  the  validity  of  fuch  complaint 
or  excufe,  upon  demurrer;  or  the  truth  of  the  fads  alleged 
and  denied,  upon  ijfue  joined,  and  it's  feveral  tricds\  to  the 
judgment  or  fentence  of  the  law,  with  refped  to  the  nature  and 
amount  of  the  redrefs  to  be  fpecifically  given  :  till,  after  con- 
fidering  the  fufpenfion  of  that  judgment  by  writs  in  the  nature 
oi  appeals,  we  have  arrived  at  it's  final  execution;  which  puts 
the  narty  in  fpeclfic  poflcffion  of  his  right  by  the  intervention 
of  minifterial  officers,  or  elfe  gives  him  an  ample  fatisfaaion, 
cither  by  equivalent  damages,  or  by  the  confinement  of  his 
body  who  Is  guilty  of  the  injury  complained  of. 

This  care  and  circumfpcQion  in  the  law,— in  providing 
that  no  man's  right  (liall  be  afFcded  by  any  legal  proceeding 
without  giving  him  previous  notice,  and  yet  that  the  debtor 
fliall  not'by  receiving- fuch  notice  take  occafion  toefcape  from 
juftice^  in  requiring  that  every  complaint  be  accurately  and 
precifely  afcertained  in  writing,  smd  be  as  pointedly  and  ex- 
aaiy  anfwered;  in  clearly  ftatlng  the  queilion  either  of  law 
or  of  faa  ;  in  deliberately  refolving  the  former  after  full  ar- 
gumentative difcufiion,  and  indifputably  fixing  the  latter  by 
a  diligent  and  impartial  trial)  in  correaing  fuch  errors  as 
may  have  arifcn  in  cither  of  thofe  modes  of  decifion,  from 
accident,  mlfcakc,  or  iurprlze;  and  in  finally  enforcing  the 
jiidorment,  when  nothing  can  be  alleged  to  impeach  it;— this 
anxiety  to  mainfain  and  reftore  to  every  Individual  the  enjoy- 
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ment  of  his  civil  rights,  without  intrenching  upon  thofe  of 
any  other  individual  in  the  nation^  this  parental  folicitude 
which  pervades  our  whole  legal  conftitution,  is  the  genuine   [  423  ] 
ofFspring  of  that  fplrit  of  equcil  liberty  which  is  the  frngular  . 

felicity  of  Engliflimen.  At  the  f\ime  time  it  muft  be  owned 
to  have  given  an  handle,  in  fome  degree,  to  thofe  complaints, 
of  delay  in  the  praftice  of  the  law,  which  are  not  wholly 
without  foundation,  but  are  greatly  exaggerated  beyond  the 
truth.  There  may  be,  it  is  true,  in  this,  as  in  all  other  de- 
partments of  knowlege,  a  few  unworthy  profeflbrs :  who  ftudy 
the  fcience  of  chicane  and  fophillry  rather  than  of  truth  and 
juftice;  and  who,  to  gratify  the  fpleen,  the  difhonefty,  and 
wilfulnefs  of  their  clients,  aray  endeavour  to  fcreen  the 
guilty,  by  an  unwarrantable  ufe  of  thofe  means  which  were 
intended  to  proted  the  innocent.  But  the  frequent  dil^ip. 
pointments  and  the  conftant.  difcountenance,  that  they  meet 
with  in  the  courts  of  juftice,  have  confined  thefe  men  (to  the 
honour  of  this  age  be  it  fpoken)  both  in  number  and  reputa- 
tion to  indeed  a  very  defpicable  compafs. 

Yet  fome  delays  there  certainly  are,  and  muft  unavoid- 
ably be,  in  the  condud  of  a  fuit,  however  defirous  the  parties 
and  their  agents  may  be  to  come  to  a  fpeedy  determination. 
Thefe  arife  from  the  fame  original  caufes  as  were  mentioned 
in  examining  a  former  complaint  ^ ;  from  liberty,  property, 
civility,  commerce,  and  an  extent  of  populous  territory: 
which  whenever  we  are  willing  to  exchange  for  tyranny,  po- 
verty, barbarifm,  idlenefs,  and  a  barren  defert,  we  may  then 
enjoy  the  fame  difpatch  of  caufes  that  is  fo  highly  extolled  in 
fome  foreign  countries.  But  common  fenfe  and  a  little  ex- 
perience will  convince  us,  that  more  time  and  circumfpeaion 
are  requifite  in  caufes,  where  the  fuitors  have  valuable  and 
permanent  rights  to  lofe,  than  where  their  property  is  trivial 
and  precarious,  and  what  the  law  gives  them  to-day,  may  be 
feifed  by  their  prince  to-morrow.  In  Turkey,  fays  Monte- 
fquieu  %  where  little  regard  is  fhewn  to  the  lives  or  fortunes 

q  Seepag.  327.  r  Sp.  L.  b.  6.  ch.  2.. 
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of  the  fubjeft,  all  caufes  are  quickly  decided  :  the  balha,  on 
a  fummary  hearing,  orders  which  party  he  pleafes  to  be  baf- 
tinadoed,  and  then  fends  them  about  their  bufmefs.  But  in 
^24  ]  free  ftates  the  trouble,  expenfe,  and  delays  of  judicial  pro- 
ceedings are  the  price  that  every  fubjeft  pays  for  his  liberty  : 
and  in  all  governments,  he  adds,  the  formalities  of  law  in- 
creafe,  in  proportion  to  the  value  which  is  fet  on  the  honour^ 
the  fortune,  the  liberty,  and  life  of  the  fubjeft. 

From  thefe  principles  it  might  reafonably  follow,  that  the 
Englifli  courts  (hould  be  more  fubjecSl  to  delays  than  thofe  of 
other  nations  ;  as  they  fet  a  greater  value  on  life,  on  liberty, 
and  on  property.  But  it  is  our  peculiar  felicity  to  enjoy  the 
advantage,and  yet  to  be  exempted  from  a  proportionable  (hare 
of  the  burthen.  For  the  courfe  of  the  civil  law,  to  which 
mod  other  nations  conform  their  practice,  is  much  more 
tedious  than  ours  ;  for  proof  of  which  I  need  only  appeal  to 
jhe  fuitors  of  thofe  courts  in  England,  where  the  prafticc  of 
the  Roman  law  is  allowed  in  it's  full  extent.  And  particu- 
larly in  France,  not  only  our  Fortefcue  ^  accufes  (on  his  own 
knowlege)  their  courts  of  m.ofl  unexampkd  delays  in  admi- 
niftering  juftice  5  but  even  a  writer  of  their  own^  has  not  fcru- 
pled  to  teftify,  that  there  were  in  his  time  more  caufes  there 
depending  than  in  all  Europe  befides,  and  fome  of  them  an 
hundred  years  old.  But  (not  to  enlarge  on  the  prodigious 
improvements  which  have  been  made  in  the  celerity  of  juftice 
by  the  dlfufe  of  real  aftions,  by  the  ftatutes  of  amendment 
and  jeofails  ^,  and  by  other  more  modern  regulations,  which 
it  now  might  be  indelicate  to  remember,  but  which  pofterity 
will  never  forget)  the  time  and  attendance  afforded  by  the 
judges  in  our  Englifh  courts  are  alfo  greater  than  thofe  of 
many  other  countries.  In  the  Roman  calendar  there  were  in 
the  whole  year  but  twenty-eight  judicial  or  triverbial  ^  days 
allowed  to  the  praetor  for  deciding  caufes  ^  :  whereas,  with 

•  de  Laud,  LL.  c,  53.  Ucehat  practori  fai i  iria  verba y  do,  dico^ 

«  Bodin.  de  RepubL  L  6.  c.  6.  addico,     (Cab.  Lex,  285.). 

7  See  pag.  407,  ^  Spelman  of  the  terms,  §  4.  c  2. 
«  Otherwif^  called  dicsfafli  in  ^uihus 
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U5,  one  fourth  of  the  year  is  term  time,  in  which  three  courts 
conftantly  fit  for  the  difpatch  of  matters  of  law  ;  befides  the 
very  clofe  attendance  of  the  court  of  chancery  for  determining 
fuits  in  equity,  and  the  numerous  courts  of  aflife  and  nift  [  425  -i 
prius  that  fit  in  vacation  for  the  trial  of  matters  of  fact.  In- 
deed there  is  no  other  country  in  the  known  world,  that  hath 
an  inftitution  fo  commodious  and  fo  adapted  to  the  difpatch 
of  caufes,  as  our  trials  by  jury  in  thofe  courts  for  the  decifion 
of  fafts:  in  no  other  nation  under  heaven  does  juflice  make 
her  progrefs  twice  in  each  year  into  almoft  every  part  of  the 
kingdom,  to  decide  upon  the  fpot  by  the  voice  of  the  people 
themfelves  the  difputes  of  the  remoteft  provinces. 

And  here  this  part  of  our  commentaries,  which  regularly 
treats  only  of  redrefs  at  the  common  law,  would  naturally 
draw  to  a  conclufion.  But;  as  the  proceedings  in  the  courts 
of  equity  are  very  different  from  thofe  at  common  law,  and 
as  thofe  courts  are  of  a  very  general  and  extenfive  jurlfdiftion, 
it  is  in  fome  meafure  a  branch  of  the  talk  I  have  undertaken^ 
to  give  the  ftudent  fome  general  idea  of  the  forms  of  praftice 
adopted  by  thofe  courts.  Thefe  will  therefore  be  the  fubje£t 
of  the  enfuing  chapter. 
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CHAPTER  THE  TWENTY-SEVENTH. 


OF   PROCEEDINGS   in  the  COURTS 
OF  EQUITY. 


T>EFORE  we  enter  on  the  propofed  fubjeS  of  the  en- 
fuing  chapter,  viz.  the  nature  and  method  of  proceed- 
ings in  the  courts  of  equity,  it  will  be  proper  to  recollea  the 
obfervatlons  which  were  made  in  the  beginning  of  this  book  * 
on  the  principal  tribunals  of  that  kind,  acknowleged  by  the 
conftitution  of  England  ;  and  to  premife  a  few  remarks  upon 
thofe  particular  caufes,  wherein  any  of  them  claims  and  ex- 
crcifes  a  fole  jurifdiftion,  diftindt  from  and  exclufive  of  the 
other. 

I  HAVE  already^  attempted  to  trace  (though  very  con- 
cifely)  the  hiftory,  rife,  and  progrefs,  of  the  extraordinary 
court,  or  court  of  equity,  in  chancery.  The  fame  jurifdidion 
is  exercifed,  and  the  fame  fyftem  of  redrefs  purfued,  in  the 
equity  court  of  the  exchequer  5  with  a  diftindion  however  as 
to  fome  few  matters,  peculiar  to  each  tribunal,  and  in  which 
the  other  cannot  interfere.  And,  firft,  of  thofe  peculiar  to 
the  chancery. 

I.  Upon  the  abolition  of  the  court  of  wards,  the  care, 
which  the  crown  was  bound  to  take  as  guardian  of  it's  infant 
tenants,  was  totally  extinguiihed  in  every  feodal  view;  but 

?paS.45-50.  7^.  bpa2.  50,  6)V. 

Jf  refulted 
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refuljted  to  the  king  in  his  court  of  chancery,  together  with 
the  general  prote£l5on  ^  of  all  other  infants  in  the  khigdom. 
When  therefore  a  fatherlefs  child  has  no  other  guardian,  the. 
court  of  chancery  has  a  right  to  appoint  one  (i)  :  and,  from 
all  proceedings  relative  thereto,  an  appeal  lies  to  the  houfc 
of  lords.  The  court  of  exchequer  can  only  appoint  a  guardian 
ad  litem ^  to  manage  the  defence  of  the  infant  if  a  fuit  be  com- 
menced againfhhim  5  a  power  which  is  incident  to  the  jurif- 
didlion  of  every  court  of  juftice^  :  but  when  the  intereft  of  a 
minor  comes  before  the  court  judicially,  in  the  progrefs  of 
a  caufe,  or  upon  a  bill  for  that  purpofe  filed,  either  tribunal 
indifcrlminately  will  take  care  of  the  property  of  the  infant* 

a.  As  to  idiots  and  lunatics :  the  king  himfelf  ufed  formerly, 
to  commit  the  cuftody  of  them  to  proper  conimittees,  in  every 
particular  cafe;  but  now,  to  avoid  folicitations  and  the  very 
fliadow  of  undue  partiality,  a  wairant  is  iffued  by  the  kino-  ^ 
under  his  royal  fign  manual  to  the  chancellor  or  keeper  of  his 
feal,  to  perform  this  ofEce  for  him  ;  and,  if  he  arts  impro- 
perly in  granting  fuch  cuftodies,  the  complaint  muft;  be  made 
to  the  king  himfelf  in  council^  (2).  But  the  previous  pro- 
ceedings on  the  commiiTion,  to  inquire  whether  or  no  the 
party  be  an  idiot  or  a  lunatic^  are  on  the  law-fide  of  the  court 
of  chancery,  and  can  only  be  redrefled  (if  erroneous)  by 
writ  of  error  in  the  regular  courfe  of  law. 

3.  The  king,  as  parens  patriae^  has  the  general  fuperin- 
tendence  of  all  charities;  which  he  exercifes  by  the  keeper  of 
his  confcience,  the  chancellor.     And  therefore,  whenever  it 

*^  F.  N.  B.  a?.  ^  See  book  I.  cb.  8, 

^  Cro.  Jac.  641.  2  Lev,   1^3.     T.     ^  3  P.  Wms.  108.    See  Reg.   Br,  267. 
Jones,  90. 


( 1 )  And  the  court  of  chancery  will  appoint  a  guardian  to  an 
infant,  and  allow  him  a  fuitable  maintenance,  on  a  petition,  though 
there  is  no  caufe  depending.  Hx  parte  Kent,  3  Bro.  Charu  Rep. 
88.      Ex  parte  Salter,  Ibid.  500.     Ex  parte  Whitfeldy  2  Ath.  3  15. 

(2)  See  I  voL  303.  n.  (5}. 


IS 


4^7 


Private  Book  III. 


is  neceflary,  the  attorney-gencralj  at  the  relation  of  fomein- 
formant,  (who  is  ufually  called  the  relator^)  files  ex  ojjicio 
an  Information  in  the  court  of  chancery  to  have  the  charity 
properly  eftabliflied.  By  ftatute  alfo  43  Eliz.  c,  4.  authority 
is  given  to  the  lord  chanceller  or  lord  keeper,  and  to  the  chan- 
cellor of  the  duchy  of  Lancafler,  refpe£tively,  to  grant  com- 
28  ]  niiffions  under  their  feveral  feals,  to  inquire  into  any  abufes 
of  charitable  donations,  and  reftify  the  fame  by  decree ; 
which  may  be  reviewed  in  the  refpecSlive  courts  of  the  feveral 
chancellors,  upon  exceptions  taken  thereto.  But,  though 
this  is  done  in  the  petty  bog  office  in  the  court  of  chancery* 
becaufe  the  commilhon  is  there  returned,  it  is  not  a  proceed- 
ing at  common  law,  but  treated  as  an  original  caufe  in  the 
court  of  equity.  The  evidence  below  is  not  taken  down  in 
writing,  and  the  refpondent  in  his  anfwer  to  the  exceptions 
may  allege  what  new  matter  he  pleafes  ;  upon  which  they  go 
to  proof,  and  examine  witneffes  in  writing  upon  all  the  mat- 
ters in  iffue :  and  the  court  may  decree  the  refpondent  to 
pay  all  the  cods,  though  no  fuch  authority  is  given  by  the 
ftatute.  And,  as  it  is  thus  confidered  as  an  original  caufc 
throughout,  an  appeal  lies  of  courfe  from  the  chancellor's 
decree  to  the  houfe  of  peers  ^,  notwithltanding  any  loofc 
opinions  to  the  contrary^. 

4.  By  the  feveral  ftatutcs  relating  to  hanhrupis^  a  fum- 
mnry  jurifdi6lion  is  given  to  the  chancellor,  in  many  mat- 
ters confequential  or  previous  to  the  commiffions  thereby  di- 
refted  to  be  iilued  \  from  which  the  ftatutes  give  no  ap- 
peals). 

On  the  other  hand,  the  jurifdiftion  of  the  court  of  chan- 
cery doth  not  extend  to  fome  caufes,  wherein  relief  may  b« 

8  Duke's  char,  ufes,  62.  1-2  8.      Cor-     9  iMay,  1/43. 
porution  ofBurfordt'.  Lenthal.     Catic,         J^2Vern.  118. 


{x)  The  funiinary  jurifdiaion  of  the  court  of  equity,  in  cafe^ 
of  bankrupt^  muft  be  perfonally  exercifed  by  the  chancellor,  lord- 
keeper,  or  the  lords  cGmmiflioners  of  the  gre-at  feal.     i  Woodd. 

400. 
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had  in  the  exchequer.     No  information  can  be  brought,  in 

chancery,  for  fuch  mi  (taken  charities,   as  are  given  to  the 

king  by  the  ftatutes  for  fupprefTiKg  fuperllitious  ufes.     Nor 

can  chancery  give  any  rehef  againft  the  king,  or  >dire£l  any 

aft  to  be  done  by  him,  or  make  any  decree  difpofing  of  or 

afFefting  his  property  •,  not  even  in  cafes  where  he  is  a  royal 

truftee  ^  (4).     Such  caufes  muft  be  determined  in  the  court 

of  exchequer,  as  a  court  of  revenue  ;  u^hich  alone  has  power 

over  the  king's  treafure,  and  the  officers  employed  in  its  ma-  {[  429  J 

nagement :  unlefs  w^iere  it  properly  belongs  to  the  duchy 

court  of  Lancafter,  which  hath  alfo  a  fimilar  jurifdi£iion  as 

a  court  of  revenue  ;  and,  Hke  the  other,  confifts  of  both  a 

court  of  law,  and  a  court  of  equity. 

In  all  other  matters,  what  is  fald  of  the  court  of  equity  in 
chancery  will  be  equally  applicable  to  the  other  courts  of 
equity.  Whatever  difference  there  may  be  in  the  forms  of 
pra£lice,  it  arifes  from  the  different  conftitution  of  their  ofR- 

*  Huggins  V.  York  Buildings'  Com-     I.*^(htbourn  v.  Attorney-general.    Caric^ 
pany.  Ca?ic.l4  06i.  1/40.  Rervcz;.  At-     2  May,  1743. 
torney-gsueral.    Cane.  27   Nov,  1741. 


(4)  *^  Where  the  rights  of  the  crown  are  concerned,  if  they 
*^  extend  only  to  the  faperin tendance  of  a  public  trull,  as  in  the 
**  cafe  of  a  charity,  the  king's  attorney-general  may  be  made  a 
*'  party  to  fullain  thofe  rights  ;  and  in  other  cafes  where  the 
"  crown  is  not  in  pofTeffion,  a  title  veiled  in  it  is  not  impeached, 
**  and  its  rights  are  only  incidentally  concerned;  it  has  generally 
"  been  confidered  that  the  king's  attorney -general  may  be  made 
"  a  party  in  refpe6l  of  thofe  rights,  and  the  practice  has  been  ac- 
<^  cordingly.  ( i  P,  tV?ns,  445. )  But  where  the  crown  is  in 
"  pofTeffion,  or  any  title  is  veiled  in  it  which  the  fuit  feeks  to  di- 
<'  veil,  or  its  rights  are  the  immediate  and  fole  objed  of  the  fuit, 
"  the  application  muil  be  to  the  king,  by  petition  of  right,  (  Reeve 
?'  againil  Attorney-general,  mentioned  in  Penn  v»  lord  Baltimore, 
*'  I  Fef.  445,  446. )  upon  which,  liowever,  the  crown  may  refer 
'^  it  to  the  chancellor  to  do  right,  and  may  dire£l  that  the  attorney- 
«'  general  (hall  be  made  a  party  to  a  fuit  for  that  parpofe.  The 
^<  queen  has  alfo  the  fame  prerogative.  (2  Ru/L  Ahr.  213)" 
^itf.  Treats  Qti  Pleadings  in  Chan. 

cers : 
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cers :  or,  if  they  differ  in  any  thing  more  eflential,  one  of 
them  mud  certainly  be  wrong;  for  truth  and  juftice  are  al- 
ways uniform;  and  ought  equally  to  be  adopted  by  them  alU 

Let  us  next  take  a  brief,  but  comprehenfive,  view  of  the 
general  nature  of  equity^  as  now  underftood  and  praflifed  in 
our  feveral  courts  of  judicature.  I  have  formerly  touched 
upon  it^%  but  imperfe£tly  :  it  deferve's  a  more  complete  ex- 
pllciJtion.  Yet  as  nothing  is  hitherto  extant,  that  can  give 
a  ftranger  a  tolerable  idea  of  the  courts  of  equity  fubfifting 
in  England,  ?is  diftinguifhed  from  the  courts  of  law,  the 
compiler  of  thcfe  obfervations  cannot  but  attempt  it  with 
diiFidence:  tliofe  who  know  'them  beft,  are  too  much  em- 
ployed to  find  time  to  write;  and  tliofe  who  liave  attended  but 
little  in  tliofe  courts,  mud  be  often  at  a  lofs  for  materials. 

Equity  tlicn,  in  it's  true  and  genuine  meaning,  is  the 
foul  and  fpirit  of  all  law  :  pofuive  law  is  condrued,  and  ra- 
tional law  is  made,  by  it.  In  this,  equity  is  fynonymous  to 
juftice  ;  in  that,  to  the  true  fenfe  and  found  interpretation 
of  the  rule.  But  the  very  terms  of  a  court  of  equity^  and  a 
court  of  lawj  as  contraded  to  each  other,  are  apt  to  confound 
and  miflead  us  :  as  if  the  one  judged  without  equity,  and 
the  other  was  not  bound  by  any  law.  Whereas  every  defi- 
nition or  illudration  to  be  met  with,  which  now  draws  a  line 
between  the  two  jurifdi£lions,  by  fetting  law  and  equity  in 
\o  1  oppofition  to  each  other,  will  be  found  either  totally  erro- 
neous, or  erroneous  to  a  certain  degree. 

I.  Thus  in  the  fird  place  it  is  faid  ^  that  it  is  the  bufi- 
nefs  of  a  court  of  equity  in  England  to  abate  the  rigour  of 
the  common  law.  But  no  fuch  power  is  contended  for.  Hard 
was  the  cafe  of  bond-creditors,  whofe  debtor  devifed  away 
his  real  edate  ;  rigorous  and  unjud  the  rule,  which  put  the 
devifee  in  a  better  condition  than  the  heir"- ;  yet  a  court  of 
equity  had  no  power  to  interpofe.  Hard  is  the  common 
law  dill  fubfiding,  that  land  devifed,  or  defcending  to  the  heir, 

k  Vol.  I.  •mtro<l.  §  2  S:  3.  ad  calc,  ^  See  Vol.  II.  ch.  23.  pag.  378. 

^  Lord  Kaims.  piiiic,  of  equit.  44. 
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fhall  not  be  liable  to  fimple  contract  debts  of  the  aiiceftoror 
devlfor  ^^  although  the  money  was  laid  out  in  purchafuig 
the  very  land  ;  and  that  the  father  (Irali  never  immediately 
fucceed  as  heir  to  the  real  eftate  of  the  fon  ^  :  but  a  court  of 
equity  can  give  no  relief;  though  in  botli  thefe  inilances  the 
artificial  reafon  of  the  law^  arifaig  from  feodal  principleSp  has 
long  ago  entirely  ceafed.  The  like  may  be  obferved  of  the 
defeent  of  lands  to  a  remote  relation  of  the  whole  blood,  or 
even  their  efcheat  to  the  lord,  in  preference  to  the  owner's 
half-brother  P  ;  and  of  the  total  (lop  to  all  juflice,  by  caufing 
the  parol  to  denjur  ^,  whenever  an  infant  is  fued  as  heir  or  is 
party  to  a  real  adion.  In  all  fuch  cafes  of  pofitive  law,  the 
courts  of  equity,  as  well  as  the  courts  of  law,  mud  fliy  with 
Uipian  ^,  '*'  /joc  quidem  per  qiiam  durum  ejj^fed  ha  lexfcripta  tjlT 

2.  It  is  Hiid  %  that  a  court  of  equity  determines  according 
to  tlie  fpirit  of  the  rule,  and  not  according  the  ftrianefs  of 
the  letter.  But  fo  alfo  does  a  court  of  lawr.  Both,  for  in=-. 
ftance,  are  equally  bound,  and  equally  profefs,  to  interpret 
ftatutes  according  to  the  true  intent  of  the  legillature.  Li 
general  laws  all  cafes  cannot  be  forefeen  ;  or,  if  forefeen,  can- 
not be  expreffed:  fome  will  arife  that  will  fall  within  the 
meaning,  though  not  within  the  words,  of  the  legiilator ;  and  [  431  ] 
others,  which  may  fall  within  the  letter,  may  be  contrary  to 
his  meaning,  though  not  exprefsly  excepted.  Thefe  cafes 
thus  out  of  the  letter,  are  often  Hiid  to  be  within  the  equity, 
of  an  a£i:  of  parliament ;  and  fo  cafes  Vv^thin  the  letter  are 
frequently  out  of  the  equity.  Here  by  equity  we  mean  no- 
thing but  the  found  interpretation  of  the  law  \  though  the 
words  of  the  law  itfelf  may  be  too  general,  too  fpecial,  or 
Otherwife  inaccurate  or  defective.  Thefe  then  are  the  cafes* 
which,  as  Grotlus  ^  fays,  «^/^.v  non  e:<aEie  definite  fed  arbiirid 
«^  boni  viri  pennittit ;'  in  order  to  find  out  the  true  fenfe  and 
meaning  of  the  lawgiver,  from  every  other  topic  of  conftruc- 
tion.     But  there  is  not  a  fmgle   rule  of  Interpreting  laws, 

n  See  vol.  II.  ch.  15.  pag.  243.  241.  ^   Sec  pag.  500. 

ch.  2  i} .  pa^.  077.  r  Ff.  4  o .  9 .  12. 

•  Ibid.  rh.  14.  pa^.  208,  *  I>jrd  Kalins.  pnnc.  of  eqult.  i;7. 

P  Ji-fd  pa^^.  »'27.  '  de  acquitate.   §0,  "        ' 
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whether  equitably  or  ftridly,  that  Is  not  equally  ufed  by  the 
judges  in  the  courts  both  of  law  and  equity  :  the  conftruftion 
inuft  in  both  be  the  fame:  or,  if  they  differ,  it  is  only  as  one 
court  of  law  may  alfo  happen  to  differ  from  another.  Each 
endeavours  to  fix  and  adopt  the  true  fenfe  of  the  law  in 
queflion ;  neither  can  enlarge,  diminifli,  or  alter,  that  fenfe 
in  a  fingle  tittle. 

3.  Again,  It  hath  been  fald  ",  that  f randy  accident y  and 
trujl  are  the  proper  and  peculiar  objecSts  of  a  court  of  equity. 
But  every  kind  o^fraud'x^  equally  cognizable,  and  equally  ad- 
verted to,  in  a  court  of  law  :  and  fome  frauds  are  cogniz- 
able only  there  ;  as  fraud  in  obtaining  a  devife  of  lands,  which 
is  always  fcnt  6ut  of  the  equity  courts  to  be  there  deter- 
mined. Many  accidents  are  alfo  fupplied  in  a  court  of  law  » 
as,  lofs  of  deeds,  miftakes  in  receipts,  or  accounts,  wrong 
paym.ents,  deaths  which  make  it  impofTible  to  perform  a  con- 
dition literally,  and  a  multitude  of  other  contingencies : 
?nd  many  cannot  be  reheved  even  in  a  court  of  equity  \  as, 
if  by  accident  a  recovery  is  ill  fufFered,  a  devife  ill  executed, 
a  contingent  remainder  deflroyed,  or  a  power  of  leafing 
omitted  in  a  family  fettlement.     A  technical  /r///?,  Indeed, 

yi  3  created  by  the  limitation  of  a  fecond  ufe,  was  forced  into 
the  courts  of  equity  in  the  manner  formerly  mentioned  ^  : 
and  this  fpecies  of  trufls,  extended  by  inference  and  conftruo- 
tion,  have  ever  fmce  remained  as  a  kind  oi  pccuUum  in  thofe 
courts.  But  there  are  other  trufts,  which  are  cognizable  in 
a  court  of  law :  as  depofits,  and  all  manner  of  bailments  ; 
and  cfpecially  that  implied  contra£l,  fo  highly  beneficial  and 
ufeful,  of  having  undertaken  to  account  for  money  received 
to  another's  ufe  ^,  which  is  the  ground  of  an  action  on  the 
cafe  almoft  as  univerfally  remedial  as  a  bill  in  equity. 

4.  Once  more;  it  has  been  faid  that  a  court  of  equity  Is 
not  bound  by  rules  or  precedents,  but  afts  from  the  opinion 
ef  the  judged,  founded  on  the  circumflances  of  every  parti- 

»  I  Rol.  Abr.  074,     4  lxili»  84.   lo         ^   See  pag.  168. 
Mod.  T.  y  This  is  ftated  by  Mr.  Selden  (Ta- 

w  Book  II.  ch.  20.  lU>t«Jk;   tU,  fc^wit))  >vith  more   plea«» 


Ch,  in.  Wrongs. 


43^ 


cular  cafe.  Whereas  the  fyftem  of  our  courts  of  equity  is  a 
laboured  connefled  fyftem,  governed  by  eftabliflied  rules, 
and  bound  down  by  precedents,  from  which  they  do  not  de- 
part, although  the  reafon  of  fome  of  them  may  perliaps  be 
liable  to  obje£tion.  Thus  the  refufing  a  wife  her  dower  in 
a  truft-eftate  ^,  yet  allowing  the  hufband  his  curtefy :  the 
holding  the  penalty  of  a  bond  to  be  merely  a  fecurity  for  the 
debt  and  intereft,  yet  confidering  it  fametimes  as  the  debt 
itfelf,  fo  that  the  intereft  (liall  not  exceed  that  penalty  ^(5), 
the  diftinguifhing  between  a  mortgage  -^it  five  per  cent,  with 
a  claufe  of  reduftion  tofour^  if  the  intereft  be  regularly  paid, 
-and  a  mortgage  zt  four  per  cent,  with  a  claufe  of  enlargement 
to  fivey  if  the  payment  of  the  intereft  be  deferred  5  fo  that  ths 
former  fliall  be  deemed  a  confclentlous,  the  latter  an  unright. 
ecus,  bargain^:  all  thefe,  and  othei* cafes  that  might  be  iu- 
ftanced,  are  plainly  rules  of  pofitive  law  ;  fupported  only  by 
the  reverence  that  is  {hewn,  and  generally  very  properly  r  A^n  ^ 
fhewn,  to  a  feries  of  former  determinations  \  that  the  rule  of 
property  may  be  uniform  and  fteady.  Nay,  fometimes  a  pre- 
cedent is  fo  ftri£lly  followed^that  a  particular  judgmentfound- 
cd  upon  fpeciai  circumftances  ^^  gives  rife  to  a  general  rule* 

In  fhort,  if  a  court  of  equity  in  England  did  really  aft, 
as  many  Ingenious  writer^  have  fuppofed  it  (from  theory) 
to  do,  it  would  rife  above  all  law,  either  common  or  fta- 
tute,  and  be  a  moft  arbitrary  legiflator  in  every  particular 
cafe.  No  wonder  they  are  fo  often  miftaken.  Grotius, 
or  Puffendorf,  or  any  other  of  the  great  mafters  of  jurifpru* 
dence,  would  have  been  as  little  able  to  difcover,  by  their 

fantry  tKan  troth.     ''  fV  laiVy  we  have  "  foot,  a  third  an  indifferent  foot.     It 

<"*  a  meaiure,  and  know  what  to  truft  *'  is  the  iame  thing  with  the  chancel- 

*'  to  :  equity  is  accordmg  to  the  confci-  **  ler's  coiifcience.** 

<^  ence  of  him  that  is  chancellor  ;  apd,  2  2  F,  Wms.  64Q.     See  vol.  II.  pa^. 

**  as   that  is    larger  or  narrower,  fo  is  337. 

**  equity,     *Tis  all  one,  as  if  they  (hould  ^   SalV.  154. 

<*■  make  the  ftandard  for  the  neafure  a  ^2  Veruv  299.  '316.     3  Atk.  510, 

*'  chancellor's  foot.    What  an  uncerta^a  c   See  tlie  «afcr  of  Fofter  ar»i  Munt? 

**  meafare  would  this  be  !  One  diancel-  1  Vern.  47^.  with  rfgard  to  the  midif- 

^'  lor  has  a  long  foot,  another  a  (hort  pofed  Tfifiduurn  of  perfonal  ellates. 

(4)  See  2  voh  34r.  D.  (  j6). 
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own  light,  the  fyflcm  of  a  court  of  equity  m  England,  as  the 
fyftem  of  a  court  of  law  :  efpecially,  as  the  notions  before- 
nientionedj  of  the  character,  power,  .and  praclice  of  a  court 
of  equity  were  formerly  adopted  and  propagated  (though  not 
with  approbation  of  the  thing)  by  our  principal  antiquaries 
and  lawyers  •,  Spelman  ^,  Coke  %  Lambard  ^,  and  Selden  ^, 
and  even  the  great  Bacon  ^'  himfelf.  But  this  was  in  the 
infancy  of  our  courts  of  equity,  before  their  jurifdidion  was 
fettled,  and  when  the  cliancellors  tliemfelves,  partly  from 
their  ignorance  of  law,  (being  frequently  blfliops  or  ftatef- 
men,)  partly  from  ambition  or  luft  of  power,  (encouraged  by 
the  arbitrary  principles  of  the  age  they  lived  in)  but  princi- 
pally from  the  narrov/  and  unjufl;  decifions  of  the  courts  of 
law,  had  arrogated  to  themfclves  fuch  unlimited  authority,  as 
hath  totally  been  dlfclaimed  by  their  fucceflbrs  for  now  above 
a  century  paft.  The  decrees  of  a  court  of  equity  were  then 
rath^T  in  the  nature  of  awards,  formed  on  the  fudden  pro  re 
nata^  with  more  probity  of  intention  than  knowlege  of  the 
24  ]  fubjcft  *,  founded  on  no  fettled  principles,  as  l)eing  never  de- 
figned*  and  therefore  never  ufed,  for  precedents.  But  the 
fyRems  of  jurifprudence,  in  our  courts  both  of  law  and  equity, 
are  now  equally  artificial  fyftems,  founded  in  the  fame  prin- 
ciples of  juflice  and  pofitive  law  ;  but  varied  by  dIfFerent 
ufages  in  the  forms  and  mode  of  their  proceedings  :  the  one 
being  originally  derived  (though  much  reformed  and  im- 
proved) from  the  feodal  cuftoms,  as  they  prevailed  in  different 
ages  in  the  Saxon  and  Norman  judicatures  \  the  other  (but 
with  equal  improvements)  from  the  imperial  and  pontifical 
formularies,  introduced  by  their  clerical  chancellors. 

The  fuggeflion  indeed  of  every  bill,  to  give  jurlfdi^tion 
to  the  courts  of  equity  (copied  from  thofe  early  tim.es)  is 
that  the  complainant  hath  no  remedy  at  tlie  common  law, 

<i   Quae  in  fiimviis  tiihunalilus  mulii  proutfnaczidd'iinr  jyruderit-a?.  CGlcfs^ 

e  Icgum  ca}iovedt>cirr^Lntjudices,fulus  (Jl  108,) 
res  exige:ilj  cohibet  cmucllarius  ex  arhi-         ^  See  pa^.  5  1,  '>.">. 
trio  ;  nee  aliter  decretis  teneturfuae  curiae         f  Archcion.  ;i,  72,  73. 
vd  fid  ipjlus,  quiuy  elucentc  nova  rationc,         ^  nli  fupra. 
recQ^no/cat  ^uae  v&luejit,  miUet  et  ddsat         ^  Vi  An'^m.  Sck^ii.  I,  8.  c.  Q> 

But 


Ch.  27.  Wrongs.  4^4 

But  he  who  fhould  from  thence  conclude,  that  no  cafe  is 
judged  of  in  equity  where  there  might  have  been  relief  at 
hw,  and  at  the  fame  time  cafts  his  eye  on  the  extent  and 
variety  of  the  cafes  in  our  equity-reports,  muft  think  the  law 
a  dead  letter  indeed.     The  rules  of  property,  rules  of  evi- 
dence, and  rules  of  interpretation  in  both  courts  are,  or 
ihould  be,  exadly  the  fame  :   both  ought  to  adopt  the  beft, 
or  muft  ceafe  to  be  courts  of  juftice.    Formerly  fome  caufes, 
which  now  no  longer  exift,  might  occafion  a  different  rule 
to  be  followed  in  one  court,  from  what  was  afterwards 
adopted  in  the  other,  as  founded  in  the  nature  and  reafon  of 
the  thing :  but,  the  inftant  thofe  caufes  ceafed,  the  meafurc 
of  fubftantial  juftice  ought  to  have  been  the  fame  in  both. 
Thus  the  penalty  of  a  bond,  originally  contrived  to  evade 
the  abfurdity  of  thofe  monkifh  conftitutions  which  prohibited 
taking  intereft  for  money,  was   therefore  very  pardonably 
confidered  as  the  real  debt  in  the  courts  of  law,  when  the 
debtor  neglefted  to  perform  his  agreement  for  the  return  of 
the  loan  with  intereft  :  for  the  judges  could  not,  as  the  law 
then  ftood,  give  judgment  that  the  intereft  fhould  be  fpeci- 
fically  paid.    But  when  afterwards  the  taking  of  intereft  be- 
came legal,  as  the  necefTary  companion  of  commerce  \  nay 
after  the  ftatute  of  37  Hen.  VIII.  c.  9.  had  declared  the 
debt  or  loan  itfelf  to  be  «  the  juft  and  true  intent''  for  which  [  435  ] 
the  obligation  was  given,  their  narrow-minded  fuccefTors 
ftill  adhered  wilfully  and  technically  to  the  letter  of  the 
antient  precedents,  and  refufed  to  confider  the  payment  of 
principal,  intereft,  and  cofts,  as  a  full  fatisfaftlon  of  the 
bond.     At  the  fame  time  more  liberal  men,  who  fate  in  the 
courts  of  equity,  conftrued  the  Inftrument,  according  to  it's 
«  juft  and  true  intent,"  as  merely  a  fecurity  for  the  loan : 
in  which  light  it  was  certainly  underftood  by  the  parties, 
at  leaft  after  thefe  determinations ;  and  therefore  this  con- 
ftruftion  fhould    have  been   univerfally  received.      So  in 
mortgages,  being  only  a  landed  as  the  other  is  a  pcrfonal 
■  fecurity  for  the  money  lent,  the  payment  of  principal,  in- 
tereft, and  cofts  ought  at  any  time,  before  judgment  exc» 

^  See  vol.  ir.  pag.  45(;, 

Vol.  III.  ■  Kk  cutcd. 
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cuted,  to  have  faved  the  forfeiture  in  a  court  of  law,  as  well 
as  In  a  court  of  equity.  And  the  inconvenience,  as  well 
as  injuftice,  of  putting  different  conftruftions  in  different 
courts  upon  one  and  the  fame  tranfa6lion,  obliged  the  par- 
liament at  length  to  interfere,  and  to  diredl  by  the  ftatutes. 
4  &  5  Ann.  c*  i6.  and  7  Geo.  II.  c.  20.  that,  in  the  cafes 
of  bonds  and  mortgages,  what  had  long  been  the  practice  of 
the  courts  of  equity  fliould  alfo  for  the  future  be  univerfally 
followed  in  the  courts  of  law  •,  wherein  it  had  before  thefc 
ftatutes  in  fome  degree  obtained  a  footing^ 

Again  -,  neither  a  court  of  equity  nor  of  law  can  vary 
men's  wills  or  agreements,  or  (in  other  words)  make  wills 
or  agreements  for  them.  Both  are  to  underftand  them  truly, 
and  therefore  both  of  them  uniformly.  One  court  ought  not 
to  extend,  nor  the  other  abridge,  a  lawful  provifion  delibe- 
rately fettled  by  the  parties,  contrary  to  it's  juft  intent.  A 
court  of  equity,  no  more  than  a  court  of  law,  can  relieve 
againft  a  penalty  in  the  nature  of  ffated  damages  •,  as  a  rent 
of  5/.  an  acre  for  ploughing  up  antient  meadow^:  nor 
againft  a  lapfe  of  time,  where  the  time  is  material  to  tfce 
contrad  ;  as  in  covenants  for  renewal  of  leafes.  Both  courts 
will  equitably  conftrue,  but  neither  pretends  to  control  or 
change,  a  lawful  ftipulation  or  engagement. 

^36  ]  The  rules  of  declfion  are  in  both  courts  equally  appofitc 
'  to  the  fubjeas  of  which  they  take  cognizance.  Where  the 
fubjea-matter  is  fuch  as  requires  to  be  att^xmrntA  fecunduin 
aequum  et  bonwK,  as  generally  upon  aaions  on  the  cafe,  the 
ludgments  of  the  courts  of  law  are  guided  by  the  moft  libe- 
ral equity.  In  matters  of  pofitlvc  right,  both  courts  muft 
fubmit  to  and  follow  thofe  antient  and  invariable  maxims 
ic  quae  rdicla  ftmt  et  Iradlta  ^"  Both  follow  the  law  of  na^ 
tlons,  and  coUea  It  from  hiftory  and  the  moft  approved  au- 
thors  of  all  countries,  where  the  qiieftion  is  the  objea  of 

)  -  Keb  553.  555.  Saik.  597-  >.«er.  d^hcmus  ;  de  jure populi  Romam , 
6  Mo'd.  I r.  60.  lor.  «"-'  '^-i^" /'""  '"™*^'"''    ,^'-'"=-  ^^ 

iJDcjurineiureeco^iiarfp'eTnosatque^ 
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that  law :  as  in  cafe  of  the  privileges  of  embafllidors "', 
hoftages,  or  ranfom-bills  "  (6).  In  mercantile  tranfaftions 
they  follow  the  marine  law  "^^  and  argue  from  the  ufages  and 
authorities  received  in  all  maritime  countries.  Where  they 
exercife  a  concurrent  jurifdiction,  they  both  follow  the  law 
of  the  proper /^n/;;^  p  :  in  matters  originally  of  ecclefiailical 
cognizance,  they  both  equally  adopt  the  canon  or  imperial 
law,  according  to  the  nature  of  the  fubjeft  ^  j  and,  if  a  quel, 
tion  came  before  either,  v/hich  was  properly  the  obje£l  of  a 
foreign  municipal  law,  they  would  both  receive  information 
what  is  the  rule  of  the  country  '  j  and  would  both  decide  ac- 
cordingly. 

Such  then  being  the  parity  of  law  and  reafon  which  go- 
verns both  fpecies  of  courts,  wherein  (it  may  be  afked)  does 
their  efiential  difference  confid:  ?  It  principally  confifts  in 
the  different  modes  of  adminiftering  juftice  in  each  ;  in  the 
mode  of  proof,  the  mode  of  trial,  and  the  mode  of  relief. 
Upon  thefe,  and  upon  two  other  accidental  grounds  of  ju- 
riididion,  which  were  formerly  driven  into  thofe  courts  by 
narrow  decifions  of  the  courts  of  law,  viz,  the  true  con- 
ilruftions  of  fecuritics  for  money  lent,  and  the  form  and  ef- 
fea  of  a  truPc  or  fecond  ufe  j  upon  thefe  main  pillars  hath  [  437  ] 
been  gradually  erefted  that  {trudure  of  jurifprudence,  which 
prevails  in  our  courts  of  equity,  and  is  inwardly  bottomed 
?ipon  the  fame  fubftantial  foundatibns  as  the  legal  fyftem 
which  hath  hitherto  been  delineated  in  thefe  commentaries ; 
however  different  they  may  appear  in  their  outward  form, 
irom  the  different  tafte  of  their  architeds. 

I.  And,  firft,  as  to  the  mode  of  proof.  When  fads,  or 
their  leading  circumftances,  reft  only  in  theknowlege  of  the 
party,  a  court  of  equity  applies  itfelf  to  his  ccnfcience,  and 

rn  See  vol.  I.  page  253.  459.  ^St,  467. 

^  Ricorcl  i;.  Bettenbara.    Tr.  5  Geo,  p  See  vol,  II.  pajr.  <r,7, 

^''^'^'^  Wi.f.S04. 

^   See  vol.  I.   pag,  75.   vol.  II.  pag.  r  Xbid.  463. 


(6)   By  the  22  Geo.  III.  c.  25.  all  contraas  for  the  ranfom  of 
a  captured  fliip^or  the  goods  on  board,  are  rendered  abfolutely  void^ 
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purses  Inm  upon  oath  with  regard  to  the  truth  of  thetrarjf- 
aaion  -,  aud,  that  being  once  difcovered,  the  judgment  is  the 
fame  in  equity  as  it  would  have  been  at  law.  But,  for  want 
of  this  difcovery  at  law,  the  courts  of  equity  have  acquired  a 
concurrent  jurifdiftion  with  every  other  court  in  all  matter* 
of  account  \  As  incident  to  accounts,  they  take  a  concur- 
rent cognizance  of  the  adminiftration  of  perfonal  aflets  % 
confequently  of  debts,  legacies,  the  diftribution  of  the  re- 
lidue,  and  the  condua  of  executors  and  admimftrators".   As 

incident  to  accounts,  they  alfo  take  the  concurrent  junf- 
diaion  of  tithes,  and  all  queftions  relating  thereto  « ;  of  all 
dealings  in  partnerdiip  -,  and  many  other  mercantile  tranf- 
aaions;  and  fo  of  bailiffs,  receivers,  faaors,  and  agents  r.  It 
would  be  endlefs  to  point  out  all  the  feveral  avenues  m  hu- 
man affairs,  and  in  this  commercial  age,  which  lead  to  or 
end  in  accounts. 

From  the  fame  fruitful  fource,  the  compulfive  difcovery 

upon  oath,  the  courts  of  equity  have  acquired  a  jurildiaion 

over  almoft  all  matters  of  fraud  ^ ;  all  matters  in  the  private. 

knowlege  of  the  party,  which,  though  concealed,  are  bmd- 

ing  in  confcience  i    and  all  judgments  at  law,  obtained 

through  fuch  fraud  or  concealment.     And  th^,  not  by  im- 

4,8  1  peaching  or  reverfing  the  judgment  itfelf,  but  by  prohibiting 

^^     ^  the  plaintiff  from  taking  any  advantage  of  a  judgment,  ob- 

tained  by  fuppceffing  the  truth  ^  ;  and  which,  had  the  fame 

faas  appeared  on  the  trial  as  now  are  difcovered,  he  would 

never  have  obtained  at  all  (s). 

.      ni.       r,(  f,  ^  2  Vern.  638. 

u   «;  .r  ^  z  Chan.  Caf.  46. 

t  2  P  Wms.  145.  ,  _,^_  Year-book,  %7. 

a  2  Chan.  Caf.  1 52.  ^  "^ 

wxEc1u.eaf.abr.36r.  z<i^.iv.zi.vi-^^- 

X  2  Vern.  27  7» 


(r)  One  material  difference  between  a  court  of  equity  and  a  , 
coirt  of  law  as  to  the  mode  of  proof  is  thus  defcnbcd  by  lord  . 
chancellor  Eldon  :  "A  defendant  in  a  court  ^^/^-^y^-  ^^  ! 
proteaion  arifing  from  his  own  confcience  m  a  ^eg-  -  -»^-^^  , 
4e  bw  does  not  affed  to  give  hun  protedion.    If  he  pofi  ve    .  , 
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!2.  As  to  the  mode  of  trial.  This  is  by  interrogatories 
adminiftered  to  the  witnefles,  upon  which  their  depofitions  are 
taken  in  writing,  wherever  they  happen  to  refide.  If  there- 
fore  the  caufe  arifes  in  a  foreign  country,  and  the  witnefTes 
refide  upon  the  fpot;  if,  in  caufes  arifmg  in  England,  the 
witnefles  are  abroad,  or  fliortly  to  leave  the  kingdom  ;  or  if 
witnefles  refiding  at  home  are  aged  or  infirm ;  any  of  thefe 
cafes  lays  a  ground  for  a  court  of  equity  to  grant  a  commif- 
fton  to  examine  them,  and  (in  confequence)  (7)  to  exercife 
the  fame  jurifdidion,  which  might  have  been  exercifed  at 
law,  if  the  witnefles  could  probably  attend. 

3.  With  refped  to  the  mode  of  relief.  The  want  of  a 
more  fpecific  remedy,  than  can  be  obtained  in  the  courts  of 
law,  gives  a  concurrent  jurifdidion  to  a  court  of  equity  in  a 
great  variety  of  cafes.  To  inftance  in  executory  agreements. 
A  court  of  equity  will  compel  them  to  be  carried  into  ftria 
execution  ^  unlefs  where  it  is  improper  or  impoffible  5  In- 

b  £qu.  Cai;  abr.  16. 


plainly,  and  precifely,  denies  the  affertion,  and  one  wltnefs  only 
proves  it  as  pofitively,  clearly,  and  precifely,  as  it  is  denied,  and 
there  is  no  circumilance  attaching  credit  to  the  affertion,  over* 
balancing  the  credit  due  to  the  denial,  as  a  pofitive  denial,  a  court 
®f  equity  will  not  aft  upon  the  teftimony  of  that  witnefs.  Not  fo 
at  law.  There  the  defendant  is  not  heard.  One  witnefs  proves 
the  cafe  ;  and,  however  ftrongly  the  defendant  may  be  inclined 
to  deny  it  upon  oath,  there  muft  be  a  recovery  againft  him. 
6  F'ef.  Jun.  184. 

(7)  It  is  not  correft,  that  where  a  court  of  equity  will  grant  a 
commiflion  to  examine  witnefTes,  whofe  attendance  cannot  be 
procui^ed  to  give  teftimony  in  a  court  of  common  law,  it  will  in 
fuch  cafe  alfo  grant  relief.  For  though  it  is  very  ufual  to  file  a 
bill  praying  a  difcovery,  and  that  a  commiffion  may  be  ifTued  to 
examine  witnefTes  who  hve  abroad,  no  doubt  can  be  entertained  that 
if  the  bill  proceeded  to  pray  relief,  and  that  relief  was  fuch  as  a 
court  of  law  was  fully  competent  to  admini/ler,  a  demurrer  to  the 
bill  would  hold,  unleTs  it  was  a.  cafe  where  the  courts  exercife  a 
concurrent  jurifdidion. 

V  K  k  3  ftead 
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Head  of  giving  damages  for  their  non-perfor-.-yiance.  And 
hence  a  iiaion  is  eilablifiied,  that  what  ought  to  be  done 
fliall  be  confidered  as  being  a£tually  done  S  and  fliall  relate 
back  to  the  time  when  it  ought  to  have  been  done  origi- 
nally :  and  this  fiftion  is  fo  clofely  purfued  through  all  its 
confequcnces,  that  it  neceflarily  branches  out  into  many- 
rules  of  jurifprudence,  which  form  a  certain  regular  fyftem. 
So  of  wafte,  and  other  fimilar  injuries,  a  court  of  equity 
takes  a  concurrent  cognizance,  in  order  to  prevent  them  by 
injunction  ^.  Over  queftions  that  may  be  tried  at  law,  in  a 
great  multiplicity  of  attions,  a  court  of  equity  affumes  a  jurlf- 

]  didion,  to  prevent  the  expenfe  and  vexation  of  endlefs  litiga- 
tions and  fuits  ^  In  various  kinds  of  frauds  it  affumes  a  con- 
current ^  jurifdiftion,  not  only  for  the  fake  of  a  difcovery, 
but  of  a  more  extenfive  and  {[-ecific  relief :  as  by  fetting 
ufide  fraudulent  deeds  s,  decreeing  re-conveyances  \  or  di- 
refting  an  abfolute  conveyance  merely  to  ftand  as  a  fecurity  '. 
And  thus,  laftly,  for  the  fake  of  a  more  beneficial  and  com- 
plete relief  by  decreeing  a  fale  of  lands  S  a  court  of  equity 
holds  plea  of  all  debts,  incuir.brances,  and  charges,  that  may 

'    affed  it  or  Iffue  thereout. 

4.  The  true  conaruaion  o^  fccurilles  for  money  lent  is  an- 
other fountain  of  jurlfdi6lion  in  courts  of  equity.  When 
they  held  the  penalty  of  a  bond  to  be  the  form,  and  that  in 
Tubftance  it  was  only  as  a  pledge  to  fecure  the  repayment 
of  the  fum  bona  fide  advanced,  with  a  proper  compenfation  for 
the  uf^  they  laid  the  foundation  of  a  regular  feries  of  deter- 
minations, which  have  fettled  the  doftrine  of  perfonal  pledges 
or  fecurities,  and  are  equally  applicable  to  mortgages  of  real 
property.  The  mortgagor  continues  owner  of  tha  land,  the 
mortgagee  of  the  money  lent  upon  it :  but  this  ownerftiip  is 
mutuaUy  transferred,  and  the  mortgagor  is  barred  from  re- 
demption, if,  when  called  upon  by  the  mortgagee,  he  does 

c   3P.Wms.x15.  '  -Ve,-„,3..     lP.Wms,239. 

d  ,  Ch.  Rep.  14.    a  Chan,  Caf.  :?i.         "  I  Vein.  237. 
•   t  Vern.  308.     Free.  Chan.  :6;.         '  2  Vein.  S4. 


,  1>,  w,n..  672.    St..404.  '  ^  ''-^T'-  ^^^  '■"■  ""' 

■  2  W  Wms:  :5^- 
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not  redeem  within  a  time  limited  by  the  court  ;  or  he 
may  when  out  of  poffeffion  be  barred  by  length  of  time,  by 
analogy  to  the  ftatute  of  limitations. 

5.  The  form  of  a  trujly  or  fecond  ufe,  gives  the  courts  of 
equity  an  exclufive  jurifdiftion  as  to  the  fubje£l-matter  of  all 
fettlements  and  devifes  in  that  form,  and  of  all  the  long  terms 
created  in  the  prefent  complicated  mode  of  conveyancing. 
This  is  a  very  ample  fource  of  jurifdiclion  :  but  the  truft  is 
governed  by  very  nearly  the  fame  rules,  as  would  govern  the 
edate  in  a  court  of  law  ^,  if  no  truftec  u^s  interpofed;  and, 
by  a  regular  pofitlvefyftem  eftablifhed  in  the  courts  of  equity,  [  ^^^  ] 
the  dodtrine  of  trufts  is  now  reduced  to  as  great  a  certainty 
as  that  of  legal  eftates  in  the  CQurts  of  the  common  law. 

These  are  the  principal  (for  I  omit  the  minuter)  grounds 
of  the  jurifdi£lion  at  prefent  exercifed  in  our  courts  of  equity: 
which  differ,  we  fee,  very  confiderably  from  the  notions  en- 
tertained by  ftrangers,  and  even  by  thofe  courts  themfelves 
before  they  arrived  to  maturity  ;  as  appears  from  the  princi- 
pies  laid  down,  and  the  jealoufies  entertained  of  their  abufe,  . 
by  our  early  juridical  writers  cited  in  a  former  ^^  page  ;  and 
which  have  been  implicitly  received  and  handed  down  by 
fubfequent  compilers,  without  attending  to  thofe  gradual 
acceffions  and  derehdions,  by  which  in  the  courfe  of  a  cen- 
tury this  mighty  river  hath  imperceptibly  fliifted  it's  channel. 
Lambard  in  particular,  in  the  reign  of  queen  Elizabeth, 
lays  it  down  %  that  "  equity  fliould  not  be  appealed  unto, 
<^  but  only  in  rare  and  extraordinary  matters  :  and  that  a 
"  good  chancellor  will  not  arrogate  authority  in  every  com- 
«  plaint  that  fluvll  be  brought  before  him  upon  whatfoever 
<f<  fuggeftion :  and  thereby  both  overthrow  the  authority  of 
<<  the  courts  of  common  law,  and  bring  upon  men  fuch  a 
'^  confufion  and  uncertainty,  as  hardly  any  man  fhould  know 
^\  l>ow  pr  hpw  long  to  hold  his  own  afTurcd  to  him.."     Ar.ci 

*  2  P.  Wms.  645,  <J68,  669,  «  Anhchn,  71.  7J, 

^  6te  p.ige  433. 

K  k  4  certainly;^ 
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certainly,  if  a  court  of  equity  were  ftill  at  fea,  and  floated 
upon  the  occafional  opinion  which  the  judge  who  happened 
to  prefide  might  entertain  of  confcience  in  every  particular 
cafe,  the  inconvenience,  that  would  arife  from  this  uncer- 
tainty, would  be  a  worfe  evil  than  any  hardfhip  that  could 
follow  from  rules  too  drift  and  inflexible.  It's  powers  would 
have  become  too  arbitrary  to  have  been  endured  in  a  country 
like  this  %  which  boafts  of  being  governed  in  all  refpefts  by 
law  and  not  by  will.  But  fmce  the  time  when  Lambard 
wrote,  a  fet  of  great  and  eminent  lawyers  p,  who  have  fuc- 
ceflively  held  the  great  feal,  have  by  degrees  erefted  the  fyf- 
tem  of  relief  adminiitered  by  a  court  of  equity  into  a  regular 
41  ]  fcience,  which  cannot  be  attained  without  ftudy  and  expe- 
rience, any  more  than  the  fcience  of  law  :  but  from  which, 
when  uuderRood,  it  may  be  known  what  remedy  a  fuitor  ih 
entitled  to  cxpeft,  and  by  what  mode  orfuit,  as  readily  and 
v/ith  as  much  precifion,  in  a  court  of  equity  as  in  a  court  of 
law. 

It  were  much  to  be  wiflied,  for  the  fake  of  certainty,  peace, 
and  juftice,  that  each  court  would  as  far  as  poffible  follow  the 
other,  in  the  beft  and  moft  efi'eftual  rules  for  attaining  thofe 
defirable  ends.  It  is  a  maxim  that  equity  follows  the  law; 
and  in  former  days  the  law  has  not  fcrupled  to  follow  even 
that  equity,  which  was  laid  down  by  the  clerical  chancellors. 
Every  one,  who  is  converfant  in  our  antient  books,  knows 
that  many  valuable  improvements  in  the  ftate  of  our  tenures 
(efpecially  in  leafeholds  ^1  and  copyholds  •")  and  the  forms  of 
adminiftering  juRice  S  have  arifen  from  this  fingle  reafon, 
that  the  fame  thing  was  conftantly  efFefted  by  means  of  a 
fubpoerm  in  the  chancery.  And  fure  there  cannot  be  a  greater 
folecifm,  than  that  In  twofovereign  independent  courts  efta- 
blifhed  in  the  fame  country,  exercifing  concurrent  jurifdic- 
tion,  and  over  the  fame  fubjeft-matter,  there  fhould  exift 

^^   2  P.Wms.685,  686.  '  Bro;   Abr.    t,   tenarU    ^er    copie. 

9  See  pages  54,  55,  5^-  '^  L^"*  ^  77- 

^  Gilbpttof  ejeameni.  2.      2  B.ic.         s  ^et  pag,aoo, 
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in  a  fingle  hiflance  two  different  rules  of  property,  clafhins 
with  or  contradiding  each  other. 

It  would  carry  me  beyond  the  bounds  of  my  prefent  pur- 
pofe,  to  go  farther  into  this  matter.  I  have  been  tempted  to 
go  fo  far,  becaufe  ftrangers  are  apt  to  be  confounded  by  no- 
mmal  diftinftions,  and  theloofe  unguarded  expreffions  to  be 
met  with  in  the  beft  of  our  writers ;  and  thence  to  form 
erroneous  ideas  of  the  feparate  jurifdiaions  now  exifting 
m  England,  but  which  never  were  feparated  in  any  other 
country  in  the  univerfe.  It  hath  alfo  afforded  me  an  op- 
portunity to  vindicate  on  the  one  hand,  the  iuaice  of  our 
courts  of  law  from  being  that  harfli  and  illiberal  rule,  which  f  442  ] 
many  are  too  ready  to  fuppofe  if,  and,  on  the  other,  the  juftice 
of  our  courts  of  equity  from  being  the  refult  of  mere  arbitrary 
opmion,  or  an  exercife  of  diftatorial  power,  which  rides  over 
the  law  of  thaland,  and  correfts,  amends,  and  controls  it  by 
the  loofe  and  fluauating  diaates  of  the  confcicnce  of  a  fingle 
judge.  It  is  now  high  time  to  proceed  to  the  praaicc  of  our 
courts  of  equity,  thus  explained,  and  thus  underftood. 

Thk  firft  commencement  of  a  fuit  In  chancery  is  by  pre- 
fernng  a  bill  to  the  lord  chancellor,  in  the  ftyle  of  a  petition; 
«  humbly  complaining  fheweth  to  your  Lordlhip  your  orator 
«  A.B.  that,  isfc."  This  is  in  the  nature  of  a  declaration 
at  common  law,  or  a  libel  and  allegation  in  the  fpiritual 
courts  :  fetting  forth  the  circumftances  of  the  cafe  at  len^^th 
as,  fome  fraud,  truft,  or  hardfliip ;  «  in  tender  confideratiori 
«  whereof,"  (which  is  the  ufual  language  of  the  bili,)  «  and 
«  for  that  your  orator  is  wholly  without  remedy  at  the  com- 
"  mon  law,"  relief  is  therefore  prayed  at  the  chancellor's 
hands,  and  alfo  procek  of  /uipoe,m  againft  the  defendant,  to 
compel  him  to  anfwer  upon  oath  to  all  the  matter  charged  in 
the  bill.  And,  if  it  be  to  quiet  the  pcffeffion  of  lands,  t'o  flay 
wafte,  or  to  ftop  proceedings  at  law,  an  injunaion  is  alfo 
prayed,  in  the  nature  of  an  interdicltm  by  the  civil  law,  com- 
manding the  defendant  to  ceafe. 


This 
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This  bill  muft  call  MI  neceflary  parties,  however  remotely 
concerned  in  intereft,  before  the  court,  otherwise  no  decree 
can  be  made  to  bind  them  j  and  muft  be  figiied  by  counfel, 
as  a  certificate  of  it's  decency  and  propriety.  For  it  muft  not 
contain  matter  either  fcandalous  or  impertinent :  if  it  does, 
the  defendant  may  refufe  to  anfwer  it,  till  fuch  fcandal  or 
impertinence  is  expunged,  which  is  done  upon  an  order  to 
refer  it  to  one  of  the  officers  of  the  court,  called  a  mafter  in 
chancery ;  of  whom  there  are  in  number  twelve,  including  j 
the  mafter  of  the  rolls,  all  of  whom,  fo  late  as  the  reign  \ 
of  queen  Elizabeth,  were  commonly  dodors  of  the  civil  -| 
3  law  ^  The  mafter  is  to  examine  the  propriety  of  the  bill : 
and,  if  he  reports  it  fcandalous  or  impertinent,  fuch  matter  , 
muft  be  ftruck  out,  and  the  defendant  fhall  have  his  cofts ; 
which  ought  of  right  to  be  paid  by  the  counfel  who  figned  .1 
the  bill.     V  ■ 

When  the  bill  is  filed  in  the  office  of  the  dx  clerks^  (who  | 

originally  were  all  in  orders  ;  and  therefore,  when  the  confti-r  j 

tution  of  the  court  began  to  alter,  a  law '  was  made  to  per-  \ 

mlt  them  to  marry,)  when,  I  f^y,  the  bill  is  thus  filed,  if  an  ; 

Injundion  be  prayed  therein,  it  may  be  had  at  various  ftages  ; 

ofthe  caufc,  according  to  the  circumftances  of  the  cafe  (8).  If  ^ 

the  bill  be  to  ftay  execution  upon  an  oppreffive  judgment,  . 

iiid  the  defendant  does  not  put  in  his  anfwer  wlt,hin  the  ftated  ^ 

time  allowed  by  the  rules  of  the  court,  an  injunaion  will  : 

ilTue   of  courfc  :    and,   when  the  anfwer  comes  in,  the  in^  j 

junaion  can  only  be  continued  upon  a  fufficient  ground  ap-  1 

pearing  from  the  anfwer  itfelf.     But  if  an  injunaion  be  ^ 
wanted  to  ftay  wafte,  or  other  injuries  of  an  equally  urgent 

nature,  then  upon  the   filing  of  the  bill,  and  a  proper  cafe  1 

'Smuh's  commornv.  I,  2,  c.  12.  ^  Star.  14  &  15  Hem  VIII.  c.  S,  ^ 

-  - 

(8)>  An  irtjanaion  in  the  court  of  exchequer  flays  all  further  | 

proceedings,  in  whatever  llage  the  caufe  may  be  ;  but  in  chancery,  , 

if  a  declaration  be  delivered,  the  party  may  proceed  t©  judgment  ; 

fiouvitliilanrfnig  an  injunftion,  and  execution  is  only  flayed  ;  but  \ 

if  no  declaration. has  been  delivered,  all  proceedings  at  law  are  rc^  - 

iU-aiaed.     '\  IVoodd*  Xii-  •  .  ^  ,     t 

^  ^  fupportea    • 
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fupported  by  nffidavlts^  the  court  will  grant  an  injunClioa 
immediately,  to  continue  till  the  defendant  has  put  in  his 
anfwer,  and  till  the  court  fhall  make  fome  farther  order  con- 
cerning it :  and,  when  the  anfwer  comes  In,  whether  it  (hall 
then  be  diflblved  or  continued  till  the  hearing  of  the  caufe,  is 
determined  by  the  court  upon  argument,  drawn  from  con- 
fidering  the  anfwer  and  affidavit  together. 

But,  upon  common  bills,  as  foon  as  they  are  filed,  pro- 
cefs  oi  fuhpoena  is  taken  out  j  which  is  a  writ  commanding 
the  defendant  to  appear  and  anfwer  to  the  bill,  on  pain  of 
100/.  But  this  is  not  all ;  for  if  the  defendant,  on  fervice 
of  the  fubpoenay  does  not  appear  within  the  time  limited  by 
the  rules  of  the  court,  and  plead,  demur,  or  anfwer  to  the 
bill,  he  is  then  faid  to  be  in  contempt ;  and  the  reipecllvc 
procefles  of  contempt  are  in  fucceffiye  order  awarded  agalnft 
him.  The  firft  of  which  is  an  attachment,  which  is  a  w^rit 
in  the  nature  of  a  capias,  direfted  to  the  (lierifF,  and  com-  [  444  3 
manding  him  to  attach,  or  take  up,  the  defendant,  and  bring 
him  into  court.  If  the  (lierlfF  returns  that  the  defendant 
non  ejl  inventus,  then  an  attachment  with  proclamations  iilues  ; 
which,  befides  the  ordinary  form  of  attachment,  direds  the 
fheriff,  that  he  caufe  public  proclamations  to  be  made, 
throughout  the  county,  to  fummon  the  defendant,  upon  his 
allegiance,  perfonally  to  appear  and  anfwer.  If  this  be  alfo 
returned  with  a  non  eJl  inventus,  and  he  itiU  ftands  out  in 
contempt,  a  commifwn  rf  rebellion  is  awarded  againft  him,  for 
not  obeying  the  king's  proclamations  according  to  his  alle- 
giance ;  and  four  commiffioners  therein  named,  or  any  of 
them,  are  ordered  to  attach  him  wherefoever  he  may  be  found 
in  Great  Britain,  as  a  rebel  and  contemner  of  the  king^s  laws 
and  government,  by  refufmg  to  attend  his  fovereign  when 
thereunto  required  :  fmce,  as  was  before  obferved  ",  matters 
9f  equity  were  originally  determined  by  the  king  in  perfon, 
iffifted  by  his  council ;  though  that  bufinefs  is  now  devolved 
upon  his  chanQellor.  If  upon  this  commiffion  of  rebellion  a 
non  ejl  inventus  is  returned,  the  court  then  fends  ^Jerjeant  at 


€irms 
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arms  in  queft  of  him  ^  and,  if  he  eludes  the  fearch  of  the 
ferjeant  alfo,  then  -a  fequejlration  iflues  to  feife  all  his  perfonal 
eftate,  and  the  profits  of  his  real,  and  to  detain  them,  fub- 
jea  to  the  order  of  the  court.  Sequeftrations  were  firft  in- 
troduced by  fir  Nicholas  Bacon,  lord  keeper  in  the  reign  of 
queen  Elizabeth  \  before  which  the  court  found  fome  diffi- 
culty in  enfor,cing  it's  procefs  and  decrees  ^.  After  an  order 
for  a  fequeftration  iflued,  the  plaintiff's  bill  is  to  be  taken 
fro  confejfoj  and  a  decree  to  be  made  accordingly.  So  that 
the  fequePtration  does  not  feem  to  be  in  the  nature  of  pro- 
cefs to  bring  in  the  defendant,  but  only  intended  to  enforce 
the  performance  of  the  decree.  Thus  much  if  the  defendant  | 
abfconds. 

If  the  defendant  is  taken  upon  any  of  this  procefs,  he  is  j 
to  be  committed  to  the  fleet,  or  other  prifon,  till  he  puts  in  ■ 
his  appearance,  or  anfwer,  or  performs  whatever  elfe  this  ; 
. J.-  -j  procefs  is  iflued  to  enforce,  and  alfo  €lears  his  contempts  by 
paying  the  cofl:s  which  the  plaintiff  has  Incurred  thereby.  '■. 
For  the  fame  kind  of  procefs  (which  was  alfo  the  procefs  of  ' 
the  court  of  fl:ar-chamber  till  it's  diflblution  ''')  is  ifliied  out ' : 
in  all  forts  of  contempts  during  the  progrefs  of  the  caufe,  \ 
if  the  parties  in  any  point  ref ufe  or  negleft  to  obey  the  order  ^ 
of  court •  I 

The  procefs  againfl:  a  body  corporate  is  by  diftringasy  to  \ 
dlftrein  them  by  their  goods  and  chattels,  rents  and  profits,  | 
till  they  fliall  obey  the  fummons  or  dire6lIons  of  the  court.  [ 
And,  if  a  peer  is  a  defendant,  the  lord  chancellor  fends  a 
letter  tmjfwe  to  him  to  requefl:  his  appearance,  together  with 
a  copy  of  the  bill  •,  and,  if  he  neglefts  to  appear,  then  he  may 
be  ferved  with  ^fuhpoena ;  and,  if  he  continues  fl:ill  in  con- 
tempt, a  fequeftration  iflues  out  immediately  againft  his  lands 
and  goods,  without  any  of  the  mefne  procefs  of  attachments^ 
l^c.  which  are  directed  only  againft  the  perfon,  and  there- 
fore cannot  afleft  a  lord  of  parliament.     The  fame  procefs 

V   1  Vern,  421.  vr  iS  Rym.  RW  195. 

iflues 
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iffues  agalnft  a  member  of  the  houfe  of  commons,  except 
only  that  the  lord  chancellor  fends  him  no  letter  miffive. 

^  The  ordinary  procefs  before-mentioned  cannot  be  fued  out 
till  after  fervice  of  the  fuhpoena,  for  then  the  contempt 
begins  ;  otherwife  he  is  not  prefumed  to  have  notice  of  the 
bill :  and  therefore,  by  abfconding  to  avoid  the  fubpoena,  a 
defendant  might  have  eluded  juftice,  till  the  ftatute  5  Geo.  IL 
c.  %^.  which  enaas  that,  where  the  defendant  cannot  be 
found  to  be  ferved  with  procefs  of  fiibpoena,  and  abfconds 
(as  is  believed)  to  avoid  being  ferved  therewith,  a  day  fhall 
be  appointed  him  to  appear  to  the  bill  of  the  plaintiff;  which 
is  to  be  inferted  in  the  London  gazette,  read  in  the  parifli 
church  where  the  defendant  laft  lived,  and  fixed  up  at  the 
royal  exchange  ;  and,  if  the  defendant  doth  not  appear  upon 
that  day,  the  bill  fliall  be  taken  pro  confejb. 

But  if  the  defendant  appears  regularly,  and  takes  a  copy 
©f  the  bill,  he  is  next  to  demur y  plead^  or  anfwer. 

A  DEMURRER  In  equity  Is  nearly  of  the  fame  nature  as  [  446  ] 
a  demurrer  in  law  ;  being  an  appeal  to  the  judgment  of  the 
court,  whether  the  defendant  fhall  be  bound  to  anfwer  the 
plaintiff's  bill :  as,  for  want  of  fufHcient  matter  of  equity 
therein  contained ;  or  where  the  plaintiiff;  upon  his  own 
fhewing,  appears  to  have  no  right ;  or  where  the  bill  feeks  a 
difcovery  of  a  thing  which  may  caufe  a  forfeiture  of  any- 
kind,  or  may  convift  a  man  of  any  criminal  mif.behaviour. 
For  any  of  thefe  caufes  a  defendant  may  demur  to  the  bilL 
And  if,  on  demurrer,  the  defendant  prevails,  the  plaintiff's 
bill  fhall  be  difmlffed  :  if  the  demurrer  be  over-ruled,  the 
defendant  is  ordered  to  anfwer. 

A  PLEA  may  be  either  to  thtjurifdiaion;  fhewing  that  the 
court  has  no  cognizance  of  the  caufe  :  or  to  the  per/on ;  fhew- 
ing fome  difability  in  the  plaintiff,  as  by  outlawry,  ex- 
communication, and  the  like:  or  it  is  in  bar;  fliewing  fome 
matter  wherefore  the  plaintiff  can  demand  no  relief,  as 
an  ad  of  parliame«t,  a  fine,  a  releafe,  or  a  former  dec'ree. 
And  the  truth  of  this  plea  the  defendant  i^  bound  to  prove,  if 

put 
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put  upon  it  by  the  plaintiff.  But  as  bills  are  offen  of  a  compli- 
cated nature,  and  contain  various  matter,  a  man  may  plead 
as  to  part,  demur  as  to  part,  and  anfwer  to  the  reficiue.  But 
no  exceptions  to  formal  minutiae  in  the  pleadings  will  be  here 
allowed  ;  for  the  parties  are  at  liberty,  on  the  difcovery  of 
any  errors  in  form,  to  amend  them  ^i 

An  anfwer  is  the  moil  ufual  defence   that   is  made  to  a 
plaintiff's  bilL     It  is  given  in  upon  oath,  or  t1ie   honour  of 
a  peer  or  peerefs  :  but,  where  there  are  amicable  defendants, 
their  anfwer  is  ufually  taken  without  oath  by  confent  of  the 
plaintiff.     This  method  of  proceeding  is  taken  from  the  ec- 
clefiaftical  courts,  like  the  reft  of  the  praftice  in  chancery: 
for  there,  in  almoil  every  cafe,  the  plaintiff  may  demand  the 
t-47  J  oath  of  his  adverfary  in  fupply  of  proof.     Formerly  this  was 
done  in  thofe  courts  with  com.purgators,  in  the  m.anner  of 
our  waging  of  law  :  but  this  has  been  long  difufed  ;  and  in- 
ftead  of  it  the  prefent  kind  of  purgation,  by  the  fingle  oath 
of  the  party  himfelf,  was  introduced.     This  oath  was  m.ads 
ufe  of  in  the  fpiritual  courts,  as  well  as  in  criminal  cafes  of  ec- 
clefiaftical  cognizance,  as  In  matters  of  civil  right ;  and  it 
was  then  ufually  denominated  the  oath  ex  officio  :  whereof  the 
high  commlffion  court  in  particular  made  a  moft  extravagant 
and  illegal  ufe  -,  'forming  a  court  of  inqulGtion,  in  which  all 
perfons  were  obliged  to  anfwer  in  cafes  of  bare   fufpicion, 
if  the  commiffioners  thought  proper  to  proceed  againft  them 
ex  officio  for  any  fuppofed  ecclefiaiiical  enormities.   But  when 
the  high  commiffion  court  was  abollflied  by  ftatute  \6  Car.  I. 
c    ii^his  o-AXh  ex  officio  \v:is   abolidied  with   it;    and  it  is 
aifo  enaaed  by  ftatute  13  Car.  II.  ft.  i.  c  J2.  "  that  it  fliall 
ic  not  be  lawful  for  any  ^/dhop  or  ecclefiaftical  judge   to 
«  tender  to  any  perlon  the  oath  ex  officio,  6v  any  other  oath 
«  whereby  the  party  may  be  charged  or  compelled  to  confefs, 
«  accufe,  or  purine  himfelf  of  any  criminal  matter."     But 
this  does  not  extend  to  oaths  in  a  civil  fult,  and  therefore  h 
is  ftill  the  pracVice,  both   in  the   fpiritual  courts   and   in 

X  Enc^ftcoiirtdechaunrcn^homene     ,t  nem  ea:  rhor, juris       (Dyc^V^l^dcs 
J,napre}n.:ueparM^niJpLdji.gonpur     courts,    c^iL  ^S^^,  fb.  2<)^,  1^7^    iir., 
defaut  do  forme,  mesjblonquflc-^eriiU  del     Abr,  i,  virVJacim,   ^o.^ 
mater,  car  il dcil  a-ardcrJOiQnaueiorifi.i'ris. 

equity, 
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equity,  to  demand  the  perfonal  aufw^r  of  the  party  hJmfeif 
upon  oath.  Yet  if  in  the  bill  any  queftion  be  put,  that 
tends  to  the  difcovery  of  any  crime,  the  defendant  may 
thereupon  demur,  as  was  before  obferved,  and  may  refufc 
to  anfwer. 

If  the  defendant  lives  within  twenty  mlle§  of  London,  h^ 
muft  be  fworn  before  one  of  the  mafters  of  the  court :  If  far- 
ther off,  there  may  be  a  dedlmus  potejlatem  or  commiffion  to 
take  his  anfwer  in  the   country,  where  the  commiffioners 
adminifter  him  the  ufual  oath-,  and  then,  the  anfwer  being    • 
fealed  up,  either  one  of  the  commiffioners  carries  it  up  to  the 
court ;  or  it  is  fent  by  a  meffenger,  who  fwears  he  received 
it  from  one  of  the  commiffioners,  and  that  the  fame  has  not 
been  opened  or  altered  fince  he  received  it.    An  anfwer  mud 
be  Tigned  by  counfel,  and  muft  either  deny  orconfefs  all  the 
material  parts  of  the  bill ;  or  it  may  confefs  and  avoid,  that  [  448  1 
Is,  juftify  or  palliate  the  fads.     If  one  of  thefe  is  not  done, 
the  anfwer  may  be  excepted  to  for  infufficiency,  and  the  de- 
fendant  be  compelled  to  put  in  a  more  fufficient  anfwer,     A 
defendant  cannot  pray  any  thing  in  this  his  anfwer,  but  to 
be  difmiffed  the  court:  if  he  has  any  relief  to  pray  againft  the 
plaintiff,  he  muft  do  it  by  an  original  bill  of  his  own,  which 
is  called  a  crofs-UlL 

After  anfwer  put  in,  the  plaintiff  upon  payment  of 
cofts  may  amend  his  bill,  either  by  adding  new  parties,  or 
new  matter,  or  both,  upon  the  new  lights  given  him  by  the 
defendant;  and  the  defendant  is  obliged  to  anfwer  afrefti  to 
fuch  amended  bill.  But  this  muft  be  before  the  plaintiff  has 
replied  to  the  defendant's  anfwer,  whereby  the  caufe  is  at 
iffue  ;  for  afterwards  (9),  if  new  matter  arifes,  which  did  not 
exift  before,  he  muft  fet  it  forth  by  zfupplemejital  bill.  There 


(9)  Where  new  matter  arifes  after  filing 'the  bill  it  cannot  be 
introduced  into  the  fuit  by  amending  the  original  bill,  thouo-h  iffue 
is  not  joined,  but  muft  be  ftated  in  a  fupplemcntal  bill,     3  j^ik. 


may 
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may  be  alfo  a  bill  of  revlvory  when  the  fuit  is  abated  by  the 
death  of  any  of  the  parties  •,  in  order  to  fet  the  proceedings 
again  in  motion,  without  which  they  remain  at  a  ftand. 
And  there  is  likewife  a  bill  of  Interpleader  ;  where  a  perfon 
who  owes  a  debt  or  rent  to  one  of  the  parties  in  fuit,  but,  till 
the  determination  of  it,  he  knows  not  to  which,  defires  that 
they  may  interplead,  that  he  may  be  fafe  in  the  payment. 
In  this  laft  cafe  it  is  ufual  to  order  the  money  to  be  paid  into 
court,  for  the  benefit  of  fuch  of  the  parties,  to  whom  upon 
hearing  the  court  fhall  decree  it  to  be  due.    But  this  depends 
tipon  circumftances :  and  the  plaintiff  muft  alfo  annex  an 
affidavit  to  his  bill,  fwearing  that  he  does  not  collude  with 
either  of  the  parties. 

If  the  plaintiff  finds  fufficient  matter  confefTed  in  the  de- 
fendant's anfwer  to  ground  a  decree  upon,  he  may  proceed 
to  the  hearing  of  the  caufe  upon  bill  and  anfwer  only.     But 
in  that  cafe  he  muft  take  the  defendant's  anfwer  to  be  true 
in  every  point.     Otherwife  the  courfe  is  for  ihe  plaintiff  to 
reply  generally  to  th%  anfwer,  averring  his  bill  to  be  true, 
certain,  and  fufficient,    and  the  defendant's   anfwer  to  be 
.   o  ^  direaiy  the  reverfe;  which  he  is  ready  to  prove  as  the  court 
fhall  award:  upou  which  the  defendant  rejoins,  averring  the 
like  on  his  fide  •,  which  is  joining  iffue  upon  the  fads  in  dif- 
pute.     To  prove  which  fads  is  the  next  concern. 

This  is  done  by  examination  of  witnefTes,  and  taking  their 
depofitions  in  writing,  according  to  the  manner  of  the  civil 
law.     And  for  that  purpofe  interrogatories  are  framed,  or 
queftions  in  writing ;  which,  and  which  only,  are  to  be 
propofed  to,  and  aiked  of,  the  witnefTes  in  the  caufe.   Thefc 
interrogatories  muft  be  (hort  and  pertinent:    not  leading 
ones  •,    (as  ''  did  not  you  fee  this,  or,  did  not  you  hear 
«  that  ?")  for  if  they  be  fuch,  the  depofitions  taken  thereon 
will  be  fuppreffed  and  not  fuffered  to  be  read.     For  the  pui- 
pofe  of  examining  witnefTes    in  or  near  London,  there  is 
an   examiner's  ofEce  appointed  \  but,  for  fuch    as  live  in 
the  country,  a  cprnmifiion  to  examine  witnefTes  is  ufually 

granted 


gtanted  to  four  commlffioners,  two  named  of  each  fide,  or 
any  three  or  two  of  them,  to  take  the  depofitions  there.  And 
af  the  witnefles  refide  beyond  fea,  a  commlflion  may  be  had 
to  examine  them  there  upon  their  own  oaths,  and  (if  fo- 
reigners) upon  the  oaths  of  flcilful  interpreters.  And  it  hath 
been  eftabHQied  ^  that  the  depofition  of  an  heathen  who  be- 
lieves in  the  Supreme  Being,  taken  by  commiffion  in  the  moll 
folemn  manner  according  to  the  cuftom  of  his  own  country, 
miy  be  read  in  evidence. 

The  commiffioners  are  fworn  to  take  the  examinations 
truly  and  without  partiality,  and  not  to  divulge  them  till 
publiflied  in  the  court  of  chancery  %  and  their  clerks  are  alfo 
fworn  to  fecrecy.  The  witnefles  aire  compellable  by  procefs 
©f  fuhpoena^  as  in  the  courts  of  common  law,  x.o  appear  arid 
iubmit  to  examination.  And  when  their  depofitions  are 
taken,  they  are  tranfmitted  to  the  court  with  the  fame  care 
that  the  anfwer  of  a  defendant  is  fent. 

If  witnefles  to  a  difputable  faft  are  old  and  infirm,  it  is  [  450  1 
very  ufual  to  file  a  bill  to  perpetuate  the  tefi:imony  of  thofe 
Ivitnefles,  although  no  fuit  is  depending;  for,  it  may  be,  a 
man's  antagonift  only  waits  for  the  death  of  fome  of  them  to 
begin  his  fuit.  This  is  moft  frequent  when  lands  ate  devifed 
by  will  away  from  the  heir  at  law  ;  and  the  devifee,  in  order 
to  perpetuate  the  teftimony  of  the  witnefl^es  to  fuch  will,  ex- 
iiibits  a  bill  in  chancery  againfl  the  heir^  and  fets  forth  the 
will  verbatim  therein,  fuggefting  that  the  heir  is  inclined  to 
difpute  it's  validity  :  and  then,  the  defendant  having  anfwer^ 
cd,  they  proceed  to  iflue  as  in  other  cafes,  and  examine  the 
witnefles  to  the  will ;  after  which  the  caufe  is  at  an  end, 
without  proceeding  to  any  decree,  no  relief  being  pi,.yed  by 
the  bill:  but  the  heir  is  entitled  to  his  eofts^  even  ^houahhe 
contefts  the  will.  This  is  what  is  ufually  meant  by  proving 
a  Will  in  chapcery.  ^ 

^  ^  On^ichund  v.  Barker.  Aik,  21, 

Vol..  III.  tl  ^^^^^ 
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WntLN  all  the  witnelTes  are  examined,  then,  and  not  be- 
forC)  the  depofitiohs  may  be  publlflied,  by  a  rule  to  pafs  pub- 
lication •,  after  which  they  are  open  for  the  infpeflion  of  all 
the  parties,  aiid  copies  may  be  taken  of  them  (lo).  The  caufe 
is  then  ripe  to  be  fet  down  for  hearing,  which  may  be  done  at 
the  procurement  of  the  plaintiff,  or  defendant,  before  either 
the  lord  chancellor  or  the  mafter  of  the  rolls,  according  to 
the  difcretion  of  the  clerk  in  court,  regulated  by  the  nature 
and  importance  of  the  fuit,  and  the  arrear  of  caufes  depending 
before  each  of  them  refpeaively.    Concerning  the  authority 
of  the  mafter  of  the  rolls  to  hear  and  determine  caufes,  and 
h  I  s  general  power  in  the  court  of  chancery,  there  were  (not 
many  years  fince)  divers  queftions  and  difputes  very  warmly 
agitated;  to  quiet  which  it  was  dech^red  by  ftatute  3  Geo.  II. 
C.  30.  that  all  orders  and  decrees  by  him  made,  except  fuch 
as  by  the  courfe  of  the  court  were  appropriated  to  the  great 
feal  alone,  (hould  be  deemed  to  be  valid;  fubjeft  neverthe- 
lefs  to  be  difcharged  or  altered  by  the  lord  chancellor,  and 
fo  as  they  fliall  not  be  inroUed,  till  the  fame  are  figned  by  his 
lordfliip.     Either  party  may  be  fubpoe?ui'A  to  hear  judgment 
]  on  the  day  fo  fixed  for  the  hearing :  and  then,  if  the  plaintilT 
does  not  attend,  his  bill  is  difmifled  with  cofts  ;  or,  if  the 
defendant  makes  default,  a  decree  will  be  made  againft  him, 
which  will  be  final,  unlefs  he  pays  the  plaintiff's  coft  of  at- 
tendance, and  (hews  good  caufe  to  the  contrary  on  a  day  ap- 
pointed by  the  court.     A  plalntift'^s  bill  may  alfo  at  any  time 
be  difmifled  for  want  of  profecution,  which  is  in  the  nature 
©f  a  nonfuit  at  law,  if  he  fuffers  three  terms  to  elapfe  without 
moving  forward  in  the  caufe. 

When  there  are  crofs  cdufes,  on  a  crofs  bill  filed  by  the 
defendant  againft  the  plaintiff  in  the  original  caufe,  they  are 
generally  contrived  to  be  brought  on  together,  that  the  fame 


4  f^ 


(10)  A  decree  cannot  be  made  upon  the  depofition  of  one  wit- 
nefs  only,  in  coim^di(5iion  to  the  defendant's  anfwcn     See    arJs 


5.  p.  438. 


hearing 
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hearing  and  the  fame  decree  may  ferve  for  both  of   them. 
The  method  of  hearing  caufes  in  court  Is  ufually  this.    The 
parties  on  both  fides  appearing  by  their  counfel,  the  plaintifPs 
bill  is  firft  opened,  or  briefly  abridged,  and  the  defendant's 
anfvver  alfo,  by  the  junior  counfel  on  each  fide:  after  which 
the  plaintift's  leading  counfel  ftates  the  cafe  and  the  matters 
in  Ifliie,  and  the  points  of  equity  arifing  therefrom:  and  then 
fuch  depofitions  as  are  called  for  by  the  plaintiff  are  read  by 
one  of  the  fix  clerks,  and  the  plaintiff  may  alfo  read  fuch  part 
of  the  defendant's  anfwer,    as  he  thinks  material  or  conve- 
nient^ :  and  after  this  the  reft  of  the  counfel  for  the  plaintiff 
make  their  obfervations  and  arguments.     Then  the  defend- 
ant's counfel  go  through  the  fame  procefs  for  him,  except 
that  they  may  not  read  any  part  of  his  anfwer  j  and  the  coun- 
fel for  the  plaintiff  are  heard  In  reply.     When  all  are  heard, 
the  court  pronounces  the  decree y  adjufting  every  point  In  de- 
bate according  to  equity  and  good  confcience  ;  which  decree 
being  ufually  very  long,  the  minutes  of  it  are  taken  down, 
and  read  openly  in  court  by  the  regiftrar  (11).     The  matter 
of  cofts  to  be  given  to  sither  party,  is  not  here  held  to  be  a 
point   of    right,  but  merely  difcretionary    (by  the  ftatute 
17  Ric.  II.  c.  6.)  according  to  the  circumftances  of  the  cafe, 
as  they  appear  more  or  lefs  favourable  to  the  party  vanqulfh-  [  45^  1 
ed.  ^  And  yet  the  ftatute  15  Henry  VI.  c.  4.  feems  exprefsly 
to  dlred,  that  as  well  damages  ss  cofts  fhall  be  given  to  the 
defendant,  if  wrongfully  vexed  in  this  court?. 

«  On    a  trial  at  law  if  the  plaimltf  on   the  truth  of  the  defendant's  tcftl- 

reads  any  pirt  of  the  defendant's  an-  mony,  and  makes  the  whole  of  his  aa* 

fwcr,  he  mull  ve^id  the  whole  of  ii :  for  fsver  evidence. 
l^  reading  any  of  it  he  Ihews  a  reliance 


(11)  It  is  not  now  the  praftice  for  the  regiftrar  to  read  the  mi- 
nutesof  the  decree  openly  in  court;  butany.party  to  thefuitmay 
procure  a  copy  of  them,  and  if  there  is  any  miftake,  may  move 
to  have  them  amended.  But  after  a  decree  has  been  formally 
drawn  up  and  entered,  no  eruors  in  It  can  be  reftified  oa  motion, 
or  by  any  other  proceeding  than  rehearing  the  caufe. 

I-l  2  The 
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The  cluncdlor's  decree  h  txihtv  interlocutory  ox  final.   It 
very  feldom  happens  that  the  firft  decree  can  be  final,  or  con- 
clude the  caufe;  for,  if  any  matter  of  faft  is  ftrongly  contro- 
verted, this  court  is  fo  fenfible  of  the  deficiency  of  trial  by 
written  depofitions,  that  it  will  not  bind  the  parties  thereby, 
but  ufually  direfls  the  matter  to  be  tried  by  jury;  efpecially 
fuch  important  faas  as  the  validity  of  a  will,  or  whether  A 
is  the  heir  at  law  to  B,  or  the  exiftence  of  a  modus  dennmndi 
or  real  and  immemorial  compofition  for  tithes.     But,  as  no 
jury  can  be  fiimmoned  to  attend  this  court,  the  faa  is  ufually 
direaed  to  be  tried  at  the  bar  of  the  court  of  icing's  bench  or 
at  the  affizes,  upon  a  feigned  iffue.     For  (in  order  to  bring 
it  there,  and  have  the  point  in  difpute,  and  that  only,  put  m 
iffue)  an  aaion  is  brought,  wherein  the  plaintiff  by  a  fiaiou 
declares  that  he  laid  a  wager  of  5/.  with  the  defendant,  that 
A  was  heir  at  law  to  B ;  and  theii  avers  that  he  is  fo;  and 
therefore  demands  the  5/.     The  defendant  admits  the  feign- 
ed wager,  but  avers  that  A  is  not  the  heir  to  B;  and  there- 
upon that  iffue  is  joined,  which  is  direaed  out  of  chancery  to 
be  tried :  and  thus  the  verdia  of  the  jurors  at  law  determine^ 
the  faa  in  the  court  of  equity.     Thefe  feigned  iffues  feen:i 
borrowed  from  the  fpon/ojudicialis  of  the  Romans-,  and  are 
alfo  frequently  ufed  in  the  courts  of  law,  by  confent  of  th« 
parties,   to  determine  fome  difputed  rights  without  the  for- 
mality of  pleading,  and  thereby  to  fave  much  time  and  ex^ 
penfe  in  the  decifion  of  a  caufe  (12). 

So  likewife.  If  a  queftion  of  mere  law  arifes  in  the  courfc 
ef  a  caufe,  as  whether  by  the  words  of  a  will  an  eftate  for  life 

<<d.faequinsentosl.^usf,tff,>ondeo.     I.  3.  >.  .6.  §  3-   &!    ^'lon.  <U  J>,duu.. 
t'fituusfU.     Et  tu  <iuoque  fpondffnc     I.  ZI.  p.  ^(>6.  cUal.    ,bid. 
"  quingmtK,  ni  tuns  JU  ?  fl)ondeo,  ni 


_rf 


(,2)  The  confent  of  the  court  ought  alfo  to  be  previoufly  ob- 
tained,  for  a  trial  of  a  feigned  iffue  without  fuch  confent  is  a  con- 
tempt,  which  will  authorife  the  court  to  erder  the  proceedings  t» 
>e  flayed.    4^. /?.4«2.  0- 
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or  in  tail  is  created,  or  whether  a  future  intereft  deviled  by  a 
teftator  (hall  operate  as  a  remairuler  or  an  executory  devife,  it  E  453  1 
IS  the  praftice  of  this  court  to  refer  it  to  the  opinion  of  the 
judges  of  tlie  court  of  king's  bench  or  common  pleas,  upon  a 
cafe  dated  for  that  purpofc  (i$)i  wherein  all  the  material 
fads  are  admitted,  and  the  point  of  law  is  fubmitted  to 
their  decifion :  who  thereupon  hfear  it  folemnly  argued  by 
counfel  on  both  fides,  and  certify  their  opinion  to  the  chan- 
cellor. And  upon  fuch  certificate  the  decree  is  ufuallv 
founded. 

Another  thing  alfo  retards  the  completion  of  decrees. 
Frequently  long  accounts  are  to  be  feuled,  incumbrances 
and  debts  to  be  inquired  into,  and  a  hundred  little  fafts  to 
be  cleared  up,  before  a  decree  can  do  full  and  fufficient 
juftice.  Thefe  matters  are  always  by  the  decree  on  the 
firil  hearing  referred  to  a  mailer  in  chancery  to  examine ; 
which  examinations  frequently  laft  for  years  :  and  then  he 
is  to  report  tJie  faa,  as  it  appears  to  him,  to  the  court- 
This  report  may  be  excepted  to,  difproved,  and  over-ruled  j 


(13)  Formerly  when  a  cafe  was  heard  before  the  mailer  of  the 
rolls,  iittnig  in  his  own  court,  on  which  he  wifhed  to  have  the 
opinion  of  a  court  of  law,  he  direded  an  aaion  to  be  commenced 
by  the  parties  in  a  court  of  law  in  fuch  a  for«i,  that  the  queftion 
on  which  he  had  a  doubt  might  he  decided  in  that  fuit,  and  be 
fufpended  lus  decree  till  the  court  of  law  had  given  it's   iudff- 

It  appears  that  the  firft  cafe  fent  from  the  rolls  to  the  kinjr's 
bench,  IS  in  6  7-.  R.  313,  where  lord  Kenyon  fays,  «  I  believe 
"  that  there  is  no  inftance  in  which  this  court  ever  certified  their 

"  TT'  °".f  ^f'  ^'"'  ^'''  '■''^'"  '^''  "«'l'^'  «f  the  rolls.     In 

^    Coifon..Colfo„itvvasrefafed;  but  I  think   it  was  an   idle 

formahty.   and  I  /hall  feel  no  reluaance  in  certifying  in  fuch 

cafes,   becaufe  I  think  it  ie  convenient  to   the  fujtor?  pf  that 


•? 
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or  otlierwlfe  Is  confirmed,  and  made  abfolute,  by  order  of 
the  court. 

When  all  Iffues  are  tried  and  fettled,  and  all  references  to 
the  matter  ended,  the  caufe  is  again  brought  to  hearing  upon 
the  matters  of  equity  referred  ;  and  a  final  decree  is  made  : 
the  performance  of  which  is  Inforced  (if  neceflary)  by  com- 
mitment of  the  perfon,  or  fequeftration  of  the  party's  eftate. 
And  if  by  this  decree  either  party  thinks  himfelf  aggrieved, 
he  may  petition   the  chancellor  ior  :i  rc/:earwg;  whether  it 
xns  heard  before  his  lordfliip,  or  any  of  the  judges,  fitting 
for  him,  or  before  the   mafter  of  the  rolls.     For   whoever 
may   have  heard  the  caufe,    it  is  the  chancellor's  decree, 
and  muft  be  figned  by  him  before  it  is  enrolled";  which  is 
done  of  courfe  unlcfs  a  rehearing  be  defired.     Every  pe- 
tition for  a  rehearing  muR  be  figned  by  two  counfel  of 
charaaer,  ufually  fuch  as  have  been  concerned  in  the  caufe, 
certifying   that   they  apprehend  the  caufe  is  proper  to  be 
3  reheard.     And  upon  the  rehearing,   all  the  evidence  taken 
in  the  caufe,  whether  read  before  or  not,  is  now  admitted  to 
be  read-,  becaufe  it  is  the  decree  of  the  chancellor  himfelf, 
who  only  now  fits  to  hear  reafons  why  it  fhould  not  be  en- 
rolled and  perfetled  -,  at  which  time  all  omiflions  of  either 
evidence  or  argumem  may  be  fupplicd^     But,  after  the 
decree  is  once  figned  and  enrolled,   it  cannot  be  reheard  or 
reaified,  but  by  bill  of  review,   or  by  appeal  to  the  houfe 
of  lords. 

A  BiLJ.  9f  review  may  be  had  upon  apparent  error  in 
iudgment,  appearing  on  the  face  of  the  decree;  or,  by  fpe- 
cial  leave  of  the  court,  upon  oath  made  of  the  d.feovery  of  new 
matter  or  ^idence,  which  could  not  poffibJy  be  had  or  ufed 
at  the  time  when  the  decree  pafled.  But  no  new  evidence 
or  matter  then  in  the  knowledge  of  the  parties,   and  which 

kStat.  3  Geo.  n.c.  JO.        See  p,  450.  c  Oilb.  Rer-  t5'>  'S*- 

might 
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might  have  been  ufcd  befoje,  (hall  be  a  fuillclent  ground  for 
a  bill  ,of  review. 

An  5//^^/ to  parliament,  Aa^  is,  to  the  houfe  of  lords, 
is  the  dernier  refort  of  the  fubjeft  who  thinks  himfclf 
aggrieved  by  an  interlocutory  order  or  final  determination 
in  this  court :  and  it  is  effefted  by  pefitmi  to  the  houfe 
of  peers,  and  not  by  writ  of  error y  as  upon  judgments  at 
common  law.  This  jurifdidion  is  faid  ^  to  have  begun 
m  t8  Jac.  I.  and  it  is  certain,  that  the  firft  petition,  which 
appears  in  the  records  of  parliament,  was  preferred  in  that 
year^;  and  that  the  firft  which  was  heard  and  determined 
(though  the  name  of  appeal  was  then  a  novelty)  was 
prefented  in  a  few  months  after  ^ :  both  levelled  againft 
the  lord  chancellor  Bacon  for  corruption,  and  other  mif- 
behaviour.  It  was  afterwanls  warmly  controverted  by 
the  houfe  of  commons  in  the  reign  of  Charles  the  fecond?. 
But  this  difpufe  is  now  at  reft^;  it  being  obvious  to 
the  reafon  of  all  mankind,  that,  when  the  courts  of  equity  ^ 
became  principal  tribunals  for  deciding  caufes  of  property, 
a  revifion  of  their  decrees  {by  way  of  appeal)  became 
equally  neceflary,  as  a  writ  of  error  from  the  judgment  of  [  455  ] 
a  court  of  law.  And,  upon  the  fame  principle,  from  de- 
crees of  the  chancellor  relating  to  the  commiffioners  for 
the  diflblution  of  chauntrles,  ^c.  under  the  ftatute 
37  Hen.  VIII.  c.  4.  (as  well  as  for  charitable  ufes  under 
the  ftatute  43  Eliz.  c.  4.)  an  appeal  to  the  king  in  par- 
liament was  always  unqueftionably  allowed  ^  But  no 
new  evidence  is  admitted  in  the  houfe  ©f  lords  upon  any 
account ;  this  being  a  diftinft  jurifdldion  ^  :  which  differs 
it   very   confiderably   from  tliofc   inftances,    wherein  the 

d  Com.  Joiirn.  13  Mar.  1704.  ,  ^  Slunv.  Par'.  C.  Si. 

'  Lords^  Journ.  23  M.r.  1620.  i  Duke'o  Ch.rit.ble  Ufes,    62, 

'  Lorda' Journ.  3.  n.  12  Dec.  iGij,  [  k  Qilb.  Rep   255,  156. 

«  Com.  Journ.  19  Nov.  1675,  Sec. 

^'  4  fame 
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fame  jurlfdtiftion  revifes  and  corre£ls  its  own  ads,  as  in 
rehearings  and  bills  of  review.  For  it  is  a  pra£lice  un- 
known to  our  law,  (though  conftantly  followed  in  the  fpi- 
ritual  courts^)  when  a  fuperior  court  is  reviewing,  the 
fentcnce  of  an  inferior,  to  examine  the  juftice  of  the  former 
decree  by  evidence  that  was  never  produced  below.  And 
thus  much  for  the  general  method  pf  proceeding  in  the 
courts  of  equity* 
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Proceedings  on  a  Writ  of  Right  Patent, 


§  I.   tVrh  of  Right  fatenf  in  the  Court  Baron. 

<SB^^(B^  the  fecond  by  the  grace  of  God  of  Great 
Britain,  France,  and  Ireland  king,  defender  of  the  faith, 
and  fo  forth ;  to  Willoughby  earl  of  Abingdon,  greet- 
ing. tBJe  command  you  that  without  delay  you  hold  full  right 
to  William  Kent  efqaire,  of  one  melTuage  and  twenty  acres  of 
land  with  the  appurtenances  in  Dorchefter,  which  he  claims  to 
hold  of  you  by  the  free  fervice  of  one  penny  yearly  in  lieu  of  all 
fervices,  of  which  Richard  Allen  deforces  him.  And  unlefs  you 
fo  do,  let  the  flierifF  of  Oxfordlhire  do  it,  that  we  no  longer 
hear  complaint  thereof  for  defeft  of  right,  ^itttefl^  ourfelf  at 
Wellminfter,  the  twentieth  day  of  Auguft,  in  the  thirtieth  year 
of  our  reign. 

Pledges  of  profecution,  {RtJaSR'oe. 


§  2.   Writ  of  ToLT,  to  remove  h  vd:)  the  County  Court. 

CftatleS    Morton  efquire,    fhenlF  of   Oxfordfliire,    to  John 
Jjong,  bailiff  errant  of  cur  lord  the  king  and  of  myfelf,  greet- 
ing. 
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I.     ing.       iBccaufe    by   the   complaiat    of    William    Kent    cfqinVc, 
"^^^  perfoniilly  prefeat  at  my  county  court,  to  wit,  on  Monday  the 
fixth  day  of  September  in  the  thirtieth  year  of  the  reign  of  our 
lord  George  the  fecond  by  the  grace  of  God  of  Great  Britain, 
France,    and  Ireland  king,  defender  of   the  faith,  and  fo  forth, 
at  Oxford  in  the  fhirehoufe  there  holden,    I  am  informed,    that 
although  he  himfelf  the  wnt  of  our  faid  lord  the  king  of  right 
patent  dire6lcd  to  Willoughby  earl  of  Abingdon,  for  this  that  he 
fliould  hold   full  right  to  the    faid    William    Kent  of  one   mef- 
fuae;-e  and  twenty  acres  of  land  with   the    appurtenances  in  Dor. 
chelier  within  my  faid  county,  of  which  Richard  Allen  deforces 
him,  hath  brought   to   the   faid  Willoughby  earl  of  Abingdon  ; 
yet,  for  tliat  the  laid   Willoughby  earl   of    Abingdon  favoureth 
the   faid    Richard  Allen   in   this  part,  and  hath  hitherto. delayed 
to  do  full  right  according   to   the  exigence   of   the   faid  writ,    I 
command  you  on  the  part  of   our   fnid  lord  the  king,   firmly  en- 
joiiiing,  that  in  your  proper  pcrfon   you    go  to  the  court  baron 
of  the  faid  Willoughby   earl  of  Abingdon  at  Dorchefter  afore- 
faid,    and    take    away    the   plaint,     which   there  is   between  the 
fai-l  William  Kent  and  Richard  Allen,  by  the  faid  writ,  into  my 
(ouity    court   to    be    next    holden;  and  fummon  by  good    fum- 
moaers  the   faid   Richard  Allen,  that  he  be  at  my  county  court 
on  Monday  the  fourth  day  of  October    next  comjng  at    Oxford 
in  the  diirehoufe  there  tq  be  holden,    to  anfwer  to  the  faid  Wil- 
ikm  Kent  thereof.     And  have   you   there  then   tiie   faid  plaint, 
the  fummpaers,  and  this  precept.     (IpibCU  in  my  county  court  at 
Oxford  in  the  {hirejioufe,  the  fixth  d'ly  of  September,  in  the  year 
afore laid. 


f  3.  n-rl:  sjToKi,  io  rnnoviit'inio  the  court  of  Common  Pleas. 

<!5aEiiDlR([D^  the  fe<!ond,  by  the  grace  of  God  of  Great 
Britain,  France,  and  Ireland  kin^,  defender  of  the  faith,  and 
fo  forth,  to  the  iheriif  of  Oxfordrnire,  greeting,  put,  at  the 
requeil  L^i  Willian^  Kent,  before  our  jullices  at  Weftminller  on 
the  morrow  of  All  Souls,  the  plaint  which  is  in  your  county 
court  hv  ouv  writ  of  right,  between  the  faid  William  Kent  de. 

nvdudaa^i 
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mandant,  and  Richard  Allen  tenant,  of  one  meffLnge  and  twenty  N^  I, 
acres  of  land  with  the  appurtenances  in  Dorclieller  ;  and  fum-  — •*-«^^ 
mon  by  good  fummoners  the  fa  id  Richard  Allen,  that  he  be  then 
there,  to  anfwer  to  the  faid  William  Kent  thereof.  And  have 
you  there  the  fummoners  and  this  writ.  C^litucf^  ourfelf  at 
Weftminller,  the  tenth  day  of  September,  in  the  thirtieth  year 
^f  our  reign. 


f  4.    JVrit  of  Right  quia  Dominus  rcmifit  Curiam. 

<!5CdMR(15<S  the  fecond,  by  the  grace  of  God  of  Great 
Britain,  France,  and  Ireland  king,  defender  of  the  faith,  and  fo 
forth,  to  the  fheriff  of  Oxfordfhire,  greeting.  ((tomman^ 
Richard  Allen,  that  he  juftly  and  without  delay  render  unto 
William  Kent  one  melTuage  and  twenty  acres  of  land  with  the 
appurtenances  in  Dorchefter,  which  he  claims  to  be  his  right  and 
inheritance,  and  whereupon  he  complains  that  the  aforefaid 
Richard  unjuftly  deforces  him.  And  unlefs  he  fhall  fo  do,  and 
if  the  faid  Wil-Ham  fhall  give  you  fecurity  of  profecuting  his  claim, 
then  fummon  by  good  fummoners  the  faid  Richard,  th?.t  he  appear 
before  our  juftices  at  Weilminfter  on  the  morrow  of  All  Souls, 
to  {hew  wherefore  he  hath  not  done  it.  And  have  you  there  the 
fummoners  and  this  writ.  ^UitWti^  ourfelf  at  Wefiiminfter,  the 
twentieth  day  of  Auguft,  in  the  thirtieth  year  of  our  reign. 
Becaufe  Willoughby  earl  of  Abingdon,  the  chief  lord  of  that 
fee,  hath  thereupon  remifed  unto  us  his  court. 

Pledges  of     1    John  Doe,    Summoners  of  the  f  John  Den.   SheriiTx 

Frofecution,  J  Rich,  Roe,   within^named  Richard,  1  Rich.  Fen.  Rtiui-i. 


§  5-  Thf 
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§  5.     Tic  Record)    with  Award  of  Batteh 

|Slea0  at  Weilminfler  before  fir  John  Willis  knight,  and  his 
brethren,  juflices  of  the  bench  of  the  lord  the  king  at  Weftmin- 
ilfr,  of  the  term  of  faint  Michael  in  the  thirtieth  year  of  the  reign 
of  thelord  George  the  fecond,  by  the  grace  of  God  gf  Great 
Britain,  France,  and  Ireland  king,  defender  of  the  faith,  &c. 


K.^. 


Count' 


lfy\ee<,'. 


OeSencc^ 


vVager  of 
Bauel. 


eplicallon. 


Oxon,  "^  est  I  ilia  111  ^tnty  efquire,  by  James  Parker,  his  attorney, 
to  wit.  J      demands  againft  Richard  Allen,  gentleman,  one  t»ef- 
fiiage  and  twenty  acres  of  lapd,  with  the  appurtenances,  in  Por- 
cheiler,  as  his  right  and  inheritance,  by  writ  of  the  lord  the  king  \ 
of  right,  bccaufc  Willoiighby  Earl  of  Abingdon  the  chief  lord  of  " 
that  fee   hath  now    thereupon  remifed  to  the  lord  the   king  his  ii 
court.  3lnD  m^ercupOU  he  faith,  that  he  himfelf  was  feifed  of  the 
tenements  aforefaid,  with  the  apurtenances,  in  his  demefne  as  of  ■ 
fee  and  right,  in  the  tim.e  of  peace,  in  the  time  of  the  lord  George  ; 
the  firfl  late  king  of  Great  Britain,  by  taking  the  efplees  thereof  J 
to  the  value*'   [of  ten  (hillings,  and  more,  in  rents,  corn,  audi 
grafs.]   And  that  fuch  is  his  right  he  offers  [fuit  and  good  proof.1 
2fnDthefaid  Richard  Allen,  by  Peter  Jones  his  attorney,  comes*, 
and  defends  the  right  of  the  faid  WiUiam    Kent,    and   his  feifm,  [ 
v^hen  fand  where  it  ftiall  behove  him,]  and  all  [that  concerns  it,j  | 
and  whatfoevw-  [he  ought  to  defend]    and  chiefly  the  tenements 
aforefaid  with   the  appurtenances,  as  of  fee  and  riglH:,  [namely^ 
one  melfuage  and   twenty  acres  of  land,  with  appurtenances,  in 
Dorcheiler.]     lUnD  this  he  is  ready  to  defend  by  the  body  of  his 
freeman,  George  Rumbold  by  name,  who  is  prefent  here  in  court 
Yeady  to  defend  the  fame  by  his  body,  or  in  what  manner  foever  the 
court  of  the  lord  the  king  (hall  confider  that  he  ought  to  defends 
And  if  any  mifchance  Ihould  befal  the  faid  George    (which  God 
defend)  he   is  ready    to    defend  the  fame  by  another  man,  v/ffo 
[is  bounden   and   able   to  defend  it.]     SJtlD  the  faid   Wilham 
Kent   faith,  that  the  faid  Richard  Allen   unjuilly  defends  the 


*N.B.  The  claafes  between  hooks,  in  tliis  and  the  fubfequent  numbers  of 
the  appendix,  are  ufualjy  no  othcrwife  expreijed  in  the  records  than  by  an  ^c^ 
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f%hl  of  him  the  faid  William,  and  his  feifin,  ^c  and  all,  ^r.     N'  L 

and  whatfoever,  cfJV.  and  chieBy  of  the  tenements  aforefaid,  with  -— ^v"-— 

th(^   appurtenances,  as  of  fee  and  right,  ^£.  ;  becaufe  he  faith, 

that  he  himfelf  was  feiied  of  the  tenements  aforefaid,  with  the 

appurtenances,    in  his  demelne  as  of  fee  and  right,  in  the  time 

of  peace,   in   the  time  of  the   Kiid  lord   George  the  lirfl  late 

liing  of   Great  Britain,    by  taking  the   efplees    thereof  to  the 

value,  ^c.     2iuD  that  fuchishis  right,  he  is  prepared  to  prove  [oincler  of 

by  the  body  of  his  freeman,    Henry   Broughton  by  name,    who  ^^^^^^'^• 

3S  prefent  here  in  court  ready  to  prove  the  fame  by  his  body,  or 

in  what  manner  foever  the  court  of   the  lord  the  king  fhall  con- 

£der  that  he  ought  to  prove  ;  and  if  any  mifchance  (hould  befal 

the  faid  Henry   (which  God  defend)  he  is  ready  to   prove  the 

fame  by  another  man,  who,  ^r.     SnD  hereupon  it  is  demanded 

of  tae  faid  George  and  Henry,    whether  they  are  ready  to  make 

battel,    as  they  before  have  waged  it ;    who  fay  that  they  are. 

3111)  the  lame  George  Rumbold  giveth  gage  of  defending,  andG^ges 

the  faid  Henry  Broughton  giveth  gage  of  proving;    and,    fuch^*^^"' 

engagement  being  given  as  the  manner  is,    it  is  demanded    of 

the  faid  Wilhajn  Kent  and  Richard  Allen,  if  they  can   fay  any 

thing    wherefore    battel  ought  not  to  be  awarded  in  this  cafe  ; 

who  fay   that  they  cannot.     Ct)ercforc  ft  IS  COnfiDcrctn,    that  Award  of 

battel  be  made  thereon,  ^c.     3Jut>  the    faid  George  Rumbold  ^'^'^';^ 

iindeth  pledges  of    battel,    to  wit,    Paul    Jenkins   and   Charles     ^''''^'' 

Carter :  and  the  faid  Henry   Broughton  findeth  alfo  pledges  of 

battel,  to  wit,  Reginald  Read  and  Simon  Taylor.     3111)  tl)ei'C-  Continu- 

UpOn  day  is  here  given  as  well   to  the   faid  William  Kent  as    to^'^^^' 

the  faid  Richard  Allen,  to  wit,  on  the  morrow  of  faint  Martin 

next  coming,  by  the  affent  as  well  of  the  faid  William  Kent  as 

©f   the  faid  Richard  Allen.     And  it  is  cx)minanded  that  each  of 

them  then  have  here  his  champion,    fuificiently    furniflied  with 

competent  armour  as  becomes  him,  and  ready  to  make  the  battel 

atorefaid ;    and  that  the    bodies  of  them  in  the    niean    time   be 

fafely  kept,  on  peril  that  fliall  fall  thereon.     3Pt  which  day  here  CbimpIoT>> 

come  as  well  the  faid  Wilham  Kent  as  the  faid  Richard  Allen  ^^'i^^''^' 

by  their  attorneys  aforefaid,  and  the  faid  George  Rumbold  and 

Henry    Broughton  in  their  proper  perfons  likevvife  come,  fufli- 

ciently  furniflied  with  competent  armour  as  becomes  them,  ready 

to   make  the   battel  aforefaid,    as   they  had   be/ore   waged  it. 

6  Sfnft 
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K^  I.  3tnl5  hereupon  day  Is  further  given  by  the  court  here,  as  well  to 
— -".'-'^-  the  faid  William  Kent  as  to  the  faid  Richard  Allen,  at  Tothill 
Adjourn-     j^^^^.  ^^^^  ^^^^  q£  "Weftminller  in  the  county  of  Middlefex,  to  wit, 

[tent  to  ^ 

~ofhill         on  the  morrow  of  the  purification  of  the  bleffed  virgin   Mary 

ieJd^  next  coming,  by  the  affent  as  well  of  the  faid  William  as  of  the 

aforefaid   Richard.     And  it  is  commanded,  that  each  of  them 

have  then  there  his  champion,  armed  in  the  form  aforefaid,  ready 

to  make  the  battel  aforefaid,  and  that  their  bodies  in  the  mean 

time,  ilfc.     At  which  day    here,    to   wit,    at  Tothill  aforefaid^ 

comes  the  faid  Richard  Allen  by  his  attorney  aforefaid,  and  the 

faid  George  Rimibold  and  Henry  Broughton  in  their  proper  per- 

fons  likcwifc  come,  fufficiently  fiirnifhed  with  competent  armour 

as  becomes  them,  ready  to  make  the   battel  aforefaid,  as  they 

before  had  waged  it.      And  the  faid  WiUiam  Kent  being  folemnly 

called  doth  not  come,    nor  hath    profecuted  his  writ  aforefaid. 

^emnndant  CF)CtCforc   It    iS   COuSDcret),    that    the   fiime    William   and  his 

im^wM.       pi^.^g^^s  of  profecuting,  to  wit,  John  Doe  and  Richard  Roe,  be 

in  mercy  for  his  falfe  complaint,  and  that  the  fame  Richard  go 

'in^l  jiulg-  thereof  without  a  day,  fe'V.    and  alio  that   the  faid    Richard  do 

IT^lcnLx  ^^^'^^  ^^^^  tenements  aforef^iid  with  the  appurtenances,  to  him  and 

his  heirs,  nuit  of  the  faid  William  and  his  heirs,  for  ever,  &c. 


§  6.     Trial  hy  the  grand  JJftfe. 

>efeare,  «-^-..^^>  And  the  faid  Richard  Allen,  by  Peter  Jones,  his  at- 

torney, comes  and  defends  the  right  of  the  faid  Wilham  Kent, 
andhisfeifm,  when,  ^5^.  and  all,  y^.  and  whatfoever,  £fff.  and 
chiefly  of  the  tenements  aforefaid  with  the  appurtenances,  as  of 
fee  and  right,  cSV.  and  puts  himfelf  upon  the  grand  alhfe  of  the 
4if^  lord  the    king,  and  prays  recognition  to  be  made,    whether  he 

:  himfelf  hath  greater  right  to  hold  the  tenements    aforefaid  witli 

the    appurtenances  to  him  and  his  heirs  as  tenants  thereof  as  he 
now  holdeth  them,  or  the  faid  William  to  have  the  faid  tenements 
fender  of    with  the  appurtenances  as  he  above  demandeth  them.     3fnll    he 
he  Demi'    tenders  here  in  court  fix  Ihillings  and  eight-pence  to  the  ufe    of 
'^'^''  thq  lord  the  now  king,  l3c.  for  that,  to  wit,  it  may  be  inquired 

of 
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of  the  time    [of  the  feifia  alleged  by  tlie  faid  William.  ]     And  he     N^  L 
therefore  prays^,  that  it  may  be  inquired  by  tlie  alFife,  whether  the  ^— v— 
faid  William  Kent  was  feifed  of  the  tenements  aforefeid  with  tlie 
appurtenances  in   his    demefne  as  of  fee  in  the  time  of  the   faid 
lord  the  king  George  the  firft,  as  the  faid  William    in  his  de- 
mand   before  hath  alledged.     %l)cufOXt    it  is    commanded  the.  Summons 
flieriff,  that  he  fummon  by  good  fummoners  four  lawful  knights  ^^'^,^ 
of  his  county,  girt  with  fwords,  that  they  be  here  on  the  oaaves    "''^"'^' 
of  faint  Hilary  next  coming,  to  make  election  of  the  affife  afore- 
faid.     The  fame  day  is  given  as  well  to  the  faid  William  Kent  as 
to  the  faid  Richard  Allen  here,   'd'c.     At  which  day  here  come 
as  well  the  faid  Wilham    Kent  as  the  faid  Richard  Allen  ;  and 
the  fheriff  to  wit,  fir  Adam   Alilone  knight   now  returns,    that  Returns 
he  had  caufed  trtbe  fummoned  Charles  Stephens,  Randal  Wlieler, 
Toby  Cox,  and   Thomas   Munday,    four  lawful  knights  of  his 
county,  girt  with   fwords,  by  John   Doe  and   Richard   Roe  his 
baihfFs,  to  be  here  at  the  faid  odaves  of  faint  Hilary,  to  do  as 
the  faid  writ  thereof  comjnands  an.d  requires ;  and  that  the  faid . 
fummoners,  and  each  of  them,  are  mainprized  by  John  Day  and 
James  Fletcher.     Whereupon  tiie  faid  Charles  Stephens,   Randal 
Wheler,  Toby  Cox, \aid  Thomas  Munday,  four  lawful  knights 
of  the  county  aforefaid,    girt  with  fwords,  being  called,  in  tlieir 
proper  perfons  come,  and,  being  fworn,  upon   their  oath  in  the  EleAionof 
prefence  of  the  parties  aforefaid  chofe  of  themfelves   and  others  '^"^  '''^'''^^ 
twenty.four,  to  wit,     Charles   Stephens,   Randal  Wheler,  Toby  ""''"'* 
Cox,  Thomas  Munday,    OHver  Greenway,  John  Boys,  Charles 
Price,  knights,  Daniel  Prince,  William  Day,  Roger  Lucas,  Pa- 
trick  Fleming,  James  Harris,  John  Richardfon,  Ale'xander  Moore, 
Peter  Payne,   Robert  Quin,    Archibald   Stewart,  Bartholomew 
Norton,  and  Henry   Davis,    efquires,   John  Porter,  Chriflopher 
Ball,  Benjamin  Robinfon,  Lewis  Long,  William  Kirby,  gentle- 
men, good  and  lawful  men  of  the  county  aforefaid,  who  neither 
are  of  y n  to  the  faid  Vv  illiam  KcMt  nor  to  the  faid  Richard  Alien, 
to   make    recognition  of  the  grand  aiTife   aforefaid.     ^l)CrefDrc  r.^f-e 
it  IS  commanded  the  flK^riff,    thathecaufe  tTiem  to  come  here  from /'^^"«^- 

r -"/"Vf  ?^''  '"  ^^^'''"  ^'"^'''  '^  ^^'^^  '^'  recognition  afore 
laid.  The  fame  day  is  there  given  to  the  parties  aforefaid.  At 
which  day  here  come  as  well  the  faid  William  Kent  as  the  faid 
Riciiard  Alhh  by  their  attorneys  aforefaid,  and  the  recognitors 

«f 
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'I.     of  the  affife  whereof  mention  is  above  made  being  called,  ccmcj 

V 'and  certain  of  them,  to  wit,  Charles  Stephens,  Randal  Wheler, 

S"'""^'Toby   Cox,   Thomas  Munday,  Charles  Price,  kmghts,  Darnel 
'■         Prince,  Roger  Lucas,  William  Day,  James  Harris,  Peter  Payne, 
Robert   Quin,    Henry  Davis,    John   Porter,  Chriftopher  Ball, 
Lewis  Long,  and  WiUiam  Kirby,  being eleded,  tried,  andfworn, 
\&  for  upon  their  oath  fay,  that  the  faid  William  Kent  hath  more  right 
?=-       to  have  the  tenements  aforefaid  with   the   appurtenances  to  him 
and  his  heirs,  as  he  demandeth  the  fame,  than  the  faid  Richard 
Allen  to  hold  the  fame  as  he  now  holdeth  them,  according  as  the 
;ment.  faid  William  Kent  by  his  writ  aforefaid  hath  fuppofed.     ^fterc- 
forc  it  10  COnaHercD.  that  the  faid  William  Kent  do  recover  his 
feifin  againll  the  faid  Richard  Allen  of  the  tenements  aforefaid 
^ith  the  appurtenances,  to  him   and  his  l^^f '  ^^'^^^^  a'i 
Richard  Allen  and  his  heirs,  for  ever  :  and  the  faid  Richard  AJ- 

len,  in  mercy,  iS^c. 


N'  ir. 
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N=  II, 


N=  li, 


Proceedings  on  on  AcTwn  of  Trefpafs  in  Ejectment. 
by  Original,   in  the  King's  Bench. 


§   r-     The  Original  Writ. 


«B   the  fecond,  by  the  grace  of  God  of  Great  Bri-  Si  f merlin 
tarn,  France,  and  Ireland  king,  defender  of  the  faith,  and  fo/"«™'«- 
Jrth  ;  to  the  fheriiF  of  Berk&ire,  greeting.     Jf  Richard  Smith 
fhall  give  you  fecurity  of  pofecuting  his  claim,  then  put  by  gage 
and  fafe  pledges  William  Stiles,  late  of  Newbury,  gentleman,  fo 
that  he  be  before  us  on   the  morrow  of  All  Souls,  wherefoever 
we  ftall  then  be   m   England,  to  Ihew  wherefore  with  force  and 
arms   he  entered  into  one  meffuage  with  the  appurtenances,  in 
Sutton,  which  John   Rogers  efquire  hath  demifed  to  the  afore- 
iaid  Richard,  for  a  term  which  is  not  yet  expired,   and  ejefted 
him  from  his  faid  farm,  and  other  enormities  to  him  did,    to  the 
great  damage  of  the  faid  Richard,  and  againft  our  peace.     And 
have  you  there  the  names  of  the  pledges,   and  this  writ.     MiU 
nefs  ourfelf  at  Weftminfter,  the  twelfth  day  of  Oaober,  in  the 
twenty-ninth  year  of  our  reign. 


t>i  J         f   s  T  ,     T.  '^^^    within-named  •}  y  . 

Pledgee  of   1  John  Doe.       William  Stiles  is  at-  i-  i° 
profecution,  J  Richard  Roe.  tached  by  pledges,  J  ^' 


The    within-named  1^1     -r* 

John  Den.         SherifFj 

Richard  Fen.    Return. 


§  2.    Copy  cf  the  Declaration  againft  the  cafuaJ  ^jeBor;  -who give, 
Notice  thereupon  to  the  Tenant  in  Pojejfwn. 

Michaelmas,  the  29th  of  king  George  the  fecond. 

Berks,  J  2Sm««t  Stiles,  late  of  Newbury  in  the  faid  county.  DecUralb.^ 
to  wit.  \    gentleman,  was  attached  to  anfwer  Ridiard  Smith,  of 
apka.  wherefore  wnh  force  and  arms  he  entered  into  one  mef- 
■\ouin.  Mm  f 
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[I.    fiiagc,  with  the  appurtenances,  in  Sutton  in  the  county  aforefaia;^ 
-^*^  which  John  Rogers  efquire  dcrnifed  to  the  faid   Richard  Smith 
for  a  term  which   is   not  yet  expired,    and  ejefted  him  from  his 
faid  farm,  and  other  wrongs  to  him  did,  to  the  great  damage  of 
the  faid  Richard,  and  againft  the  peace  of  the  lord  the  king,  &c. 
And  whereupon  the  faid  Richard  by  Robert  Martin  his  attorney 
complains,  that  whereas  the  faid  John  Rogers,  on  the  firft  day  of 
Odober  in  the  twenty-ninth  year  of    the  reign  of  the  lord  the 
king  that  now  is,  at  Sutton  aforefaid,  had  demifed  to  the  fam^ 
Richard  the  tenement  aforefaid,  with  the  appurtenances,  to  havs 
and   to  hold  the  faid  tenement,  with  the  appurtenances,   to  the 
faid   Richard    and  his  afiigns,  from  the  feaft  of  St.  Michael  the 
archangel  then  lafl  jtaft,  to  the  end  and  term  of  five  yeara  frora 
thence  next  following  and  fully  to  be  complete  and  ended,  by 
virtue  of  which    demife  the  faid  Richard  entered  into  the  faid 
teikment,    with    the  appurtenances,    and  was  thereof  poffeffed  ; 
and,  the  faid  Richard  being  fo  polTefTed  thereof,    the  faid  Wil- 
liam-afterwards,  that  is  to  fay,  on  the  faid  firft  day  of  Oftoberia 
the  faid  twenty-ninth  year,  with  force  and  arms,  that  is  to  fay, 
with  fwords,  ftaves,  and  knives,  entered  into  the  faid  tenement, 
with  the  appurtenances,    which   the  faid  John  Rogers  demifed 
to  the  faid  Richard  in  form  aforefaid  for  the    term  aforefaid, 
which  is  not  yet  expired,  and  ejeded  tl>e  faid  Richard  out  of  his 
faid  farm,  and  other  wrongs  to  him  did,  to  the  great  damage  of 
the  faid  Richard,  and  againft    the    peace  of   the  faid  lord  the 
king ;  whereby  the  faid  Richard  faith,    that   he   is  injured   and 
Jantaged  to  the  value  of  twenty  pounds.     And  thereupoa  b« 
brings  fuit,  &c. 

Martin,  for  the  plaintiff.    1  Pledges  of    1  John  Doe. 

Peters,  for  the  defendant,  J  profecution,  j  Richard  Kor; 


Mr.  George  Saunderj, 


I  am  informed  that  you  are  in  poffeffioit  of,  or  claim  title  to, 
the  premifes  mentioned  in  this  declaration  of  ejedment,  or  to 
fome  part  thereof;  and  h   being  fued  in  this  adion  as  a  cafual 

ejcftor. 
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^jeftor,  and  having  no  claim  or  title  to  the  fame,  do  advife  you  N'  IT 
to  appear  next  Hilary  term  in  his  majelly's  court  of  king's  bench 
at  Wellrainiler,  by  feme  attorney  of  that  court,  and  then  and 
there,  by  a  rule  to  be  made  of  the  fame  court,  to  caufe  yourfelf 
to  be  made  defendant  in  my  ftead;  otherwife  I  fhall  fuffer  judg- 
ment to  be  entered  againft  me,  and  you  will  be  turned  out  »f 
pofTeffion. 

Your  loving   friend, 

William  Stiles. 
5  January,  1756. 


#  3.    The  kule  of   Court. 
Hiiaiy   Term,    in  the  fzuenty-mnth   Year   of  King   George  thi 


fecond. 


Berks,  rjt  IS  orDcrcB  by  the  court,   by  the  affent  of  both  Smith 
tovvit.  I    parties,  and  their  attorneys,  that  George  Saunders,  ^g»'»* 
gentleman,   may  be  made  defendant,   in  the  place  of  the  novvf^ili^' 
defendant  William  Stiles,    and  fhall  immediately  appear  to  the''''='8«™''f' 
plaintiff's   aftion,    and  fl.all  receive   a  declaration   in  a  plea  of IV/c^^i; 
trefpafs  and   ejedment  of ,  the  tenements  in  queflion,    and    fhall  S"' ton,  on 
immediately  plead  thereto,   not  guilty;  and,    upon  the  trial  of'"/;,™^' 
the  ilFue,  fhaU  confefs  leafe,  entry,  and  oufter,  and  infift  upon  Rogers. 
his  title  only.     And  if,  upon  trial  of  the  ilFue,  the  faid  George 
do  not  confefs  leafe,   entry,   and  oufter,  and  by  reafon   thereof 
the  plamtiff  caanot  profecute  his  writ*  then  the'taxation  of  colls 
upon   fuch  nonprof  fhall  ceafe,   and  the  faid   George   fhall  pay 
fach  cofts  to  the  plaintiff,  as  by  the  court  ^^IT  oUr  lord  the  king 
here  fhall  be  taxed  and  adjudged  for  fuch  his  default  in  non-per- 
tormance  of   this  rule  ;    and   judgment  fhall  be  entered  againfl 
the  faid  William  Stiles,  now  the  cafual  ejedor,  by  default.     And 
It  IS  further  ordered,  that,  if  upon  the  trial  of  the  faid  iffue   a 
verdia  fliall  be  given  for  the  defendant,  or  if  the  plaintiff  Oiall 
ROt  profecute  his  writ,  upon   any  other  caufe,    than  for  the  not 

^I"!  2  confeffuKj- 
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TI     confeffing  leafr,  entry,  and  oufter    as    aforefaici,    then  the  leffor 
—'of  the  plaintiff  {hall  pay  cofts,  if  the  plaintiff  Uimfelf  doth  not 

pay  them. 

^  By  the  Court. 

Martin,  for  the  plaintiff. 
Newtiian,  for  the  defendant. 


I  4.  T/oe   Record. 

iSIeaS  before  the  lord  the  king,  at  Weftminfter,  oT  the  term  of 
faint  Hilary,  in  the  twenty-:dnth  year  of  the  reign  of  the  lord 
George  the  fecond,  by  the  grace  of  God  of  Great  BrrEain, 
France,  and  Ireland  king,  defender  of  the  faith,  i^c: 

Berks,  7  d^COtgC  Saunders,  late  of  Sutton  in  the  county  afore - 
towit.5faid,    gentleman,    was  attached  to    anfwer   Richard 
Smith,    of   a  plea,  whei^fore  with  force  and  arms  he  entered 
into  one   meffuage,   with   the  appurtenances,  in  Sutton,  which 
John  Rogers  cfquire  hath  demifed  to  the  faid  R  chavd   for  a 
term  which   is  not  yet  expired,  and  ejeded  him  from  his  faid 
farm,  and  other  wrongs  to  him  did,  to  the  great  damage  of  the 
faid  Richard,  and  againft  the  peace  of  the  lord  the  king  that 
now  is.     %XX^  mbctcupon  the  faid  Richard  by  Robert  Martin 
his  attorney  complains,  that  whereas  the  faid  Joh.i   Rogers  on 
the  firft  dav  of  Oaober  in  the  twenty-ninth  year  of  the  reiga  ot 
the  lord  the  king  that  now  is,  at  Sutton  aforefa.d,  had  demifed 
to  the  fame  Richard   the  tenement  aforefaid,    with  the   appur- 
tenances, to  have  and  to  hold  the  faid  tenement,  -'h  ^he  appur- 
te„ra.ces,  to  the  faid  Riel^ard  and  his  affigns,  from  the  feaft  of 
faint  Michael  the  archangel  then  laft  paft,  to  the  end  and  term 
of  five  years  from  thence  next  following  and  fully  to  be  com- 
plete and  ended ;  by  virtue  of  which   demife  the   faid    Richard 
entered  into  the  faid  tenement,  with  the  appmtenances    and  wa . 
thereof  poffeffed  :  and,  the  faid  Richard  being  fo  poffeffed  theie- 
of   the  faid  George  afte,;wards,  that  is  to  fay,   on  the  firft  day 
of  oaober  in  the  faid  twenty-ninth  year,  with  force  and  arms, 
.hatis  to  fay,  with  fwords.  Raves,  a.d  knives,  catered  into  the 


aTalloD, 
>unt. 
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faiJ  tenement,    with   the   appurtenances,    wliicli  the   fakl  John    N^  II. 
Rogers  demifed  to  the  laid  Richard  in  form  aforefaid  for  the  term  ^-«*''V'"^-' 
aforefaid  which  is  not  yet  expired,  and  ejeded  the  faid  Richard 
out  of  his  faid  farm,  and  other  wrongs  to  him  did,  to  the  great 
damage  of  the   faid  Richard,  and  againfl  the   peace  of  the  faid 
lord  the  king  ;  whereby  the  faid  Richard  faith  that  he  is  injured 
and  endamaged  to  the  value  of  twenty  pounds  ;    and  thereupon 
he  brings   fuit,   [and  good  proof.]     2ffu^  the  aforefaid  George  Defence. 
Saunders,  by  Charles  Newman  his  attorney,  comes  and  defends 
the  force  and  injury,    when    [and  where  it  fliall   behove  him;] 
and    faith   that  he    is   nowife   guilty   of  the  trefpafs  and  ejed- Plea,  not 
ment  aforefaid,  as  the  faid  Richard  above  complains  againft  him ;  ^"^'^V* 
and  thereof  he  puts  himfelf  upon  the  country  :    and    the    faid  li^ue. 
Richard  doth  likev>afe  the  fame ;  l^l)Crcfcre  let  a  jury  come  there-  Venire 
upon  before  the  lord  th«  king,    on  the  odave  of  the  purification  awarded, 
of  the  blelled  virgin  Mary,  wherefoever  he  fliall  then  be  in  Eng- 
land ;    who  neither  [are  of  kin  to  the   faid  Richard,   nor  to  the 
faid  George  ;]  to  recognize   [whether  the  faid  George  be  guilty 
of .  the  trefpafs  and  ejeclment  aforefaid:]    becaufe  as  well  [the 
faid  George,  as  the  faid  Richard,  between  whom   the  difference 
is,  have  put  themfeives  on  the  faid  jury.]     The  fame  day  is  there 
given  to  the  parties  aforefaid.     ^ftCttoavB«l  the  procefs  therein,  Refpite,  for 

being  continued  between  the  faid  parties  of   the  plea  aforefaid  ^^^''"'^  ^^ 
,?.  .  ,  ,  .  r-ir,,  jurors, 

by  trie  jury,  is  put  between  them  m  reipite,  before  the  lord  the 

king,  until  the  day  of  Eafler  in  fifteen  days,  wherefoever  the  faid 
Jord  the  king  fliall  then  be  in  England;  unlefs  the  juflices  of Nifj  Prius, 
the  lord  tlie  king  affigned  to  take  afiifes  in  the  county  aforefaid, 
fliall  have  come  before  that  time,  to  wit,  on  Monday  the  eighth 
day  of  March,  at  Reading  in  the  faid  d>unty  by  the  form  of  the 
ilafute  [in  that  cafe  provided,]  by  reafon  of  the  default  of  the 
jurors,  [fummoned  to  appear  as  aforefaid.]  At  which  day  be- 
fore the  lord  the  king,  at  ■Weft.minfler,  come  the  parties  afore- 
faid by  their  attorneys  aforefaid;  and  the  aforefaid  juflices  of 
affife,  before  whom  [the  jury  aforefaid  came,]  fent  here  their 
record  before  them,  had  in  thefe  v/ords,  to  wit :  3ftertDatt)0,  Pr^w 
at  the  day  and  place  within  contained,  before  Heneage  Legge, 
efquire,  one  of  the  barons  of  the  exchequer  of  the  lord  the  king- 
and  fir  John  Eardl^y  Wilmot,  knight,  one  of  the  juflices  of  the 

M  m  3        _  faid" 
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J.    fald  lord  the   king,  afligned  to  hold  pleas  before  the   king  him- 
-^^  felt,  juftices  of  the  faid  l^d  the  king,  afiigned  to  take  aflifes  in 
the  county  of  Berks  by  the  form  of  the  ftatute  [in  that  cafe  pro- 
vided,]  come  as   well  the  within-named   Richard  Smith,  as  the 
within-written  George  Saunders,   by  their  attorneys  within  con- 
tained ;  and'  the   jurors  of  the   jury  whereof  mention  is  within 
made  being  called,  certain  of  them,  to  wit,    Charles  Holloway, 
John  Hooke,  Peter  Graham,  Henry  Cox,  William  Brown,  and 
Francis   Oakley,  come,  and  are  fworn  upon  that  jury  :    and  be- 
caufe  the  reft    of    the    jurors  of  the  fame  jury  did  not  appear, 
'c*nV.  therefore  others  of  the  by-ftanders  being  chcfen  by  the   iheriffy 
'^'^'''"et  the  requeft  of  the  faid  Richard  Smith,  and  by  the  command 
of  the  juftices  aforefaid,   are  appointed  anew,   whofe  names  are 
siffixed  to  the  panel  within  written,  according  to  the  form  of  the 
ftatute  in   fuch  cafe  made   and  p-ovided  ;    which  faid  jurors  fo 
appointed  anew,  to  wit,   Roger  Bacon,  Thomas  Small,  Charles 
Pye,  Edward  Hawkins,  Samtiel  Roberts,    and   Daniel   Parker, 
^  f^'- being  likewife  called,  come  ;    and  together  with  the  other  jurors 
^"^'^' aforefaid    before   impanelled    and    fworn,    being  eleded,    tried, 
and  fworn,    to  fpeak  the  truth  of  the   matter  within   contained, 
upon  their  oath  lay,  that  the  aforefuid  George  Saunders  is  guilty 
of  die  trefpafs  and  cjcament  v/ithin-written,  in  manner  and  form 
as  the  aforefaid   Richard  Smith  within  complains  againft   him  ; 
and  affefs  the  damages   of    the  faid  Richard  Smith,  on  occafion 
of    that    trefpafs  and  cjcament,    befides  his    cods  and  charges 
which  he  hath  been  put  unto  about  his  fuit  in  that  behalf,    to 
twelve  pence:  and,  for  thofecofts  and  charges,  to  forty  (hillings. 
e5f)er€Upon  the  fafd  Richard  Smith,  by  his  attorney  aforefaid, 
prayet>i"  judgment  againll  the  faid  George  Saunders,  in  and  upon 
^  ;ie  verdia  aforefaid  by    the   jurors  aforefaid  given  in  the   form 
;iforefaid  :*  and  the  faid  George  Saunders,    by  his  attorney  afore- 
faid faith,  that  the  court  here  ought  not  to  proceed  to  give  judg- 
n-ent   upon   the  faid  verdid,  and  prayeth  that  judgnient  againft 
him  the  faid   George  Saunders,  in  and  upon  the  verdia  aforefaid 
by   the    jurors  aforefaid  given  in  the  form   aforefaid,    may  be 
flayed,  by  reafbn  that  the  faid  verdia  is  infufficient  and  errone- 
0.13,  and  that  the  fame  verdia  may  be  quafhed,  and  that  the  iffue 
.vi'brefaid  rnay  be  tried   anew  by  other  jurors  to  be  afrcfli  impa- 

nelledi. 
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ncAlsd.     And,  becaufe  the  court  of  the  lord  the  king  here  is  not    N^  IL 
yet  advifed  of  giving  their  judgment  of  and  upon  the  premifes, "— "v^ 
therefore  day  thereof  is  given  as  well  to  the  faid  Richard  Smith  ^ZT'''^'' 
5rs  the  faid  George  Saunders,  before  the  lord  the  king  until  the 
morrow  of  the  Afccnfion  of  our  Lord,  wherefoever  the  faid  lord 
the  king  fliall  then   be  in   England,    to  hear  their  judgment  of 
and  upon  the  premifes,  for  that  the    court  of  the  lord  the  king 
is  not  yet  advifed  thereof.     At  which    day  before  the  lord  the 
king  at  AVeihninfler,  come  the  parties  aforefaid  by  their  attor* 
neys  aforefaid ;    upon  which,    the  record  and  matters,  aforefaid 
having  been  feen,    and  by  the  court  of  the  lord  the  king  now 
feere  fuljy   underftood,  and  all  and  fingular  the  premifes  having 
been  examined,    and   mature   deliberation  being  had  thereupon 
for  that  it  feems  to  the  court  of  the  lord  the  king  now  here  that  Opinion  of 
the  verdid  aforefaid  is  in  nowife  infufficient  or  erroneous,  and  ^^^  ^■^"'■^• 
that  the   fame  ought  not  to    be  quafhed,  and  that  no  new  trial 
ought  to  be   had  of    the   iffue  aforefaid,     CljcrcfotC  it  10  COn*  Judgment 
fiUerctJ,  that  the  faid  Richard  do  recover  s^ainil  the  faid  George  ^^f  }^^^ 
his  term  yet  to  oome,  of  and  m  the  faid  tenements,  with  the  ap- 
purtenances, and  the  faid  damages  affeffed   by    the  faid   jury  in 
form  aforefaid,    ^nd  aifo   twenty-feven   pounds   fix  ihillings  and  Cofts. 
eight  pence  for  his  cofts  and  charges  aforefaid,   by  the  court  of 
the  lord  the  king  here  awarded  to  the  faid  Richard,    with  his 
affent,  by  way  of  increafe  5  which  faid  damages   in    the  whole 
amount  to  twenty-nine  pounds  (even  ihilhngs  and  eight  pence. 
*'  And  let  the  iaid  George  be  taken,  [until  he  maketh  f^^^t.o  the  Capiaiur pre 
**  lord  the  king].'^  ^3fnD  htXCU^m  the  faid  Richard  by  his  attbr-//!^. 
ntj  aforefaid  prayeth  a  writ  of  the  lord  the  king,  to  be  dire^Eled  to  ^ll^^^ 
%he  iheriff  of  tlie  county  aforefaid,  to  caufe  him  to  have  pofleffion  ^°  ^  ^^"' 
of  his  term  aforefaid  yet  to  come,  of  and  in  the  tenements  afore- 
(aid,  with  the  appurtenances;  and  it  is  granted  unto  him,  return- 
able before  the  lord  the  king  on  the  morrow  of  the  holy  Trinity^ 
vhcrefoever  he  Ihall  then  be  in  England.     At  which  day  before  and  re  rum, 
the  lord  the  king,  at  Wellminfler,  cometh  the  faid  Richard  by 
iii^  attorney  aforefaid  ;  and  the  flieriff,  that  is  to  fay,  fir  Thomas 
Reeve,  knight,  now  fendeth,  that  he  by  virtue  of  the  writ  afore- 
|Vid  i^  him  diredcd,  on  the  ninth  day  of  June  laft  pallj  did  caufe 

^  Nowofriitted.     See  page  -^Qli, 
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III.  the  faid  Richard  to  have  his  pofTeflion  of  his  term  aforefald  yet  to 
ir—-^  come,  of  and  in  the  tenements  aforcfaid,  with  the  appurtenances^ 
as  he  was  commande^o 


N-  UL 


Proceedings  on  an  A^ion  of  Debt  in  the  Court  of 
Common  Pleas ;  removed  into  the  King's  Bgnch  by 
Writ  of  Error. 

§    f .     OriglnaL 

yjtrC^KdSiC  the  fecond,  by  the  grace  of  God  of  Gre^t 
Britain,  France,  and  Ireland  king,  defender  of  the  faith, 
and  fo forth;  to  the  fherifF  of  Oxfordfhire,  greeting.  CommanH 
Charles  Long,  late  of  Burford,  gentleman,  that  juftly  and  without 
delay  he  render  to  William  Burton,  two  hundred  pounds,  which 
he  owes  him  and  unjuftly  detains,  as  he  faiths  And  unlefs  he 
ihall  fo  do,  and  if  the  faid  William  ihall  make  you  fecure  of 
profecuting  his  claim,  then  fummon  by  good  fummoners  the  afore- 
faid  Charlcd,  that  he  be  before  our  juflices^  at  Weftminfter,  on  the 
©clave  of  faint  Hilary,  to  fhew  wherefore  he  hath  not  done  it. 
And  have  you  there  then  the  fummoners,  and  this  writ.  Milt- 
^ief0  ourfelf  at  Weftminfter,  the  twenty-fourth  day  of  December, 
in  the  twenty-eighth  year  of  our  reign. 

Pledges  "^  T  1     T-k  Summonersof  the!  r>  i^yr      • 

r     ^f     I  John  Doe.  .,.  •,  (  Roo-er  Morris, 

or  prole-  >  r>  •  u     j  r>        withm-named  J*  xj  ^       t  i    r 

cution,    J  ^"'^'''^  ^°^-  Charles  Long,      j  ^^""^^  "^"^'"f^"- 

§  2.     Procefs. 

(I5Ci©I8  JPC  the  fecond,  by  the  graceof  God  of  Great  Britain, 
France,   zn^  Ireland  king,  defender  of  the  faith^  and  fo  foi-th  ; 
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to  the  flieriflf  of  Oxfordfhire,  greeting.     0Ut  by  gage  and  fafe  N°  III. 
pledges  Charles  Long,  late  of  Burford^  gentleman,  that  he  be  be-  ^-^-^/^"^ 
fore  our  juiUces  at  Weflminiler,  on  the  odiave  of  the  purificatioa  ^^'^^' 
of  the  bleifed  Mary,    to  anfwer  to  William    Burton  of  a  plea, 
that  he  render  to  him   two  hundred  pounds  which   he  owes  him 
and  unjuilly  detains,  as  he  faith  ;  and  to  fliew  wherefore  he  was 
not  before  our  jullices  at  Weftminfter  on   the   oclave  of   faint 
Hilary,  as  he  was  fummoned.     And  have  there  then  the  names 
of  the  pledges  and  this  v/rit.     ^ttuef^  fir  John  Willes,  knight, 
at  Weftminfter,  the  twenty-third  day  of  Janmary,  in  the  twenty- 
eighth  year  of  our  reign. 

The  within-named  Charles  Long  isl  Edward    Leigh.  Sherir$ 
attached  Pledges^  J  Robert  Tanner,  f^-^^^'n- 


®C5lD15(S(!B  the  fecond,  by  the  grace  of  God  of  Credit Dijkinsas. 
Britain,  France,  and  Ireland  kin^-,  defender  of  the  faith,  and  fo 
forth  ;  to  the  fheriff  of  Oxfordfhire,  greeting.  tUz  command 
you,  that  you  diflrein  Charles  Long,  late  of  Burford,  ge*itle- 
man,  by  all  his  lands  and  chattels  within  your  bailiwick,  fo  that 
neither  he  nor  any  one  through  him  may  lay  hands  on  the 
fame,  until  you  fiiali  receive  from  us  another  command  there- 
upon ;  and  that  you  anfwer  to  us  of  the  iffues  of  the  fame ;  and 
that  you  have  his  body  before  our  juftices  at  Weftminfter  from 
the  day  of  Eafter  in  fifteen  days,  to  anfwer  to  WiHiam  Burton 
of  a  plea,  that  he  render  to  him  two  hundred  pounds  which  he 
owes  him  and  unjuftly  detains,  as  he  faith,  and  to  hear  his  judg- 
ment of  his  many  defaults.  mitnz(0  fir  John  Willes,  knight,  at 
Weftminfter,  the  twelfth  day  of  February,  in  the  twenty-eighth 
year  of  our  reign. 

The  within-named  Charles  Long  hath  nothing  in  my  baihwick,  Sheriff's 
whereby  he  may  be  diftreined.  return. 


<Beii>m^e  the  fecond,  by  the  grace  of  God  of  Great  Bn-Caphsad 
tain,  France,  and  Ireland  king,  defender  of  the  faith,  and  fo  forth  ;  '«/?"""'««- 
%o  the  fheriff  of  Oxiordftire,  greeting,     im  «ommand  you,  that  "'""'■ 

yoa 
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:il.  you  take  Charles  Long,  late  of  Burford,  gentleman,  if  ho  may 
-^^s-*-  he  found  in  your  bailiwick,  and  him  fafcly  keep,  fo  that  you  may 
have  his  bpdy  before  our  juftices  at  Weilminfler  from  the  day  of 
iiafter  in  five  weeks,  toanfwerto  William  Burton,  gentleman,  ot 
a  plea,  that  he  render  to  him  two  hundred  pounds,  which  he  owes 
him  and  unjudly  detains,  as  he  fiiith  ;  and  whereupon  you  have 
vcturned  to  our  juftices  at  Weftminfter,  that  the  faid  Charles  hath 
nothing  lu  your  bafliwick,  whereby  he  may  be  dillreined.  And 
h.ave  you  there  then  this  wfit.  ^itncifi  fir  John  Willes,  knight, 
ct  V/eilminlter,  the  fifteenth  day  of  April,  in  the  twenty-eighlk 
year  of  our  reign. 

'5  The  within-named  Charles  Long  is  not  found  in  my  bailiwick. 


m  (BC^iSdEfiC  the  fecond,  by  the  grace  of  God  of  Great  Bri. 

tain,  France,  and  Ireland  king,  defender  of  the  faith,  and  fo 
forth  ;  to  the  n>.eriff  of  Berkihire,  greeting,  mt  cpmn-i^nd  you, 
that  you  take  Charley  Long,  late  of  Burford,  gentleman,  if  he 
rnay  be  found  in  your  bailiwick,  and  him  fafely  keep,  fo  th^ 
you  may  have  his  body  before  our  juftices  at  Weftminfter,  on  the 
morrow  of  the  holy  Trinity,  to  anfwer  to  William  Burton,  gen- 
tleman, of  a  plea,  that  he  render  to  him  two  hundred  pounds 
ivhich  he  owes  him  and  unjuftly  detains,  as  he  faith;  and 
whereupon  our  (hevift  of  Oxfordfliirehath  made  a  return  to  our 
hifticcs  at  Weftminfter,  at  a  certain  day  now  paft,  that  the  afore- 
faid  Charles  is  not  found  in  his  bailiwick  ;  and  thereupon  it  is 
teftified  in  our  faid  court,  that  ihe  aforefaid  Charle«  lurks,  wan- 
ders, and  runs  about  in  your  county.  And  have  you  there  then 
this  writ.  Caitttcfg  fir  John  Willes,  knight,  at  Weftminfter,  the 
fevcnth  day  of  May,  in  the  twenty-eighth  year  of  our  reign. 

'3  By  virtue  of  this  writ  to  me  dire^ed,  I  have  taken  the  body  o^ 

the  within-named  Charles  Long  ;  which  I  have  ready  at  the  day 

^'^^''and  place  within  contained,  according  as  by  this  writ  it  is  com- 
Tnanded  me. 

<'  Or  upon  thf  Return  of  Non  eft  inventus  upon  the  jjrjl  Ca- 
«<  pias,  the  Plaintiff  may  fue  out  an  Alias  and  a  Pluries^ 
«*  and  then  procted  to  Outla^a^ry  ;  thus  : 
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«  (SSe^l&dSaB  tlie  fccond,  by  the  grace  of  God  of  Great  N"  IIL 

"  Britain,  France,  and  Ireland  king,  defender  of  the  faith,  andfo — 

"  forth  5  to  the  fiieriff  of  Oxfordfliire,  greeting,    me  command';  '"''"'^- 

2  you  as  formerly    we  commanded  yon,  that  you  take  Charles"^'""" 

"  Long,  late  of  Burford,  gentleman,  if  he  n,a/ be  found  in  yout 

"  baihwick,  and  him  fafely  keep,  fo  that  you  may  have  his  body 

"  ^^^°';^  """^  J"'^""?  "^^  Weftminller,  oij  the  rr.orrow  of  the  holy 

"  Trmity,   to  anfwer  to  William  Burton,  gentleman,  of  a  plea, 

"  that  he  render  to  him  two  hundred  pounds,   which  he  owes 

"  him  and  unjuiUy  detains,    as  he  faith.     And  have  you  there     ' 

«  then  this  writ.     ZSlitncCs  fir  John  Willes,    knight,  at  Weft- 

"  mmfter,  the  feventh  day  of  May,    in   the  twent'y-eighth  year 

f  of  our  rc;ign. 

0 

''  The  within-named  Charles  Long  is  not  found  in  my  baili- -  Shtrir^ 

**  wiek.  •'*  return, 

*«  Non  e.jz 

'^  invent  us  o 


«  fmi!>U<B<B  the  fecond,   by  the  grace  of  God  of  Great  •'  P/.,.,v,- 
"  Britam,  France,  and  Ireland  king,  defenderof  the  faith,  and  fo"  '^''>'- 
"  forth;  to  the  (heriff  of  Oxfordfhire,  greeting,    me  command 
•'  you,   as  we  have  more  than  once  commanded  you,   that  you 
«'  take  Charles  Long,  late  of  Burford,  gentleman,  if  he  may  b" 
"  found  in  your  bailiwick,  and  him  fafely  keep,  fo  that  you  may 
"  have  his  body  before  our  juflices  at  Wettminfter,  from  the  day 
"  ot  the  holy  Trinity  in  three  weeks,  to  anfwer  to  William  Bur- 
1'  ton,  gentleman,  of  a  plea,  that  he  render  to  him  two  hundred 
«  pounds,  which  he  owes  him  and  unjuilly  detains,  as  he  faith. 
»  And  have  you  there  then  this  writ.     mitaeCs  fir  John  Willes 
"  knight,    at  Weftminller,    the  thirtieth  day  of   May,    in   the 
"  twenty-eighth  year  of  our  reign. 

"  The  within-named  Charles  Long  is  not  found  in  my  baili. "  Sheriff-. 

^*^^*  *'  return, 

**  invsntus* 

'=  <Be^m me  the  fecond,   by  the  grace  of  God  of  Great  «  E.i^ f^ 
Britain,   France,  and  Ireland  king,  defender  of  the  faith,  and"^'« 
*'  fo  forth  J  to  the  fheriff  of  Oxfordlhire,  greeting.     Mt  com- 

"  rcand 
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^IIL^'  mand  you,  that  you  caufe  Charles  Long,  late  of  Burford, 
v*"**-  "  gentleman,  to  be  required  from  county  court  to  county  court, 
<«  until,  according  to  the  law  and  cuftom  of  our  realm  of  Eng- 
<«  land,  he  be  outlawed,  if  he  doth  not  appear  :  and  if  he  dotk 
<*  appear,  then  take  him  and  caufe  him  to  be  fafely  kept,  fo 
««  that  you  may  have  his  body  before  our  juftices  at  Weftminfler, 
«  on  the  morrow  of  All  Souls,  to  anfwer  to  William  Burton, 
««  gentleman,  of  a  plea,  that  he  render  to  him  two  hundred 
«<  pounds,  which  he  owes  him  and  unjuftly  detains,  as  he  faith; 
«<  and  whereupon  you  have  returned  to  our  juftices  at  Y7efl. 
"  minfler,  from  the  day  of  the  holy  Trinity  in  three  weeks,  that 
^'  he  is  not  found  in  your  bailiwick.  And  have  you  there  then 
vc  this  writ.  CaitlXCffi  fir  John  Willes,  knight,  at  Weftminilcr, 
«  the  eighteenth  day  of  June,  in  the  twenty-eighth  year  of  our 
*i  reign, 

«  By  virtue  of  this  writ  to  me  dircaed,    at  my  county  court 

"  held  at  Oxford,   in  the   county  of  Oxford,   on  Thurfday  the 

«  twenty-firfl  day    of  June,   in   the  twenty-ninth  year  of    the 

*«  reign  of  the  lord  the  king  within-written,  the  within-named 

«  Charles  Long  was  required  the  firll  time  and  did  not  appear; 

«  and  at  my  county  court  held  at  Oxford  aforefaid,  on  Thurfday 

«  the  twenty-fonrth  day  of  July  in  the  year  aforefaid,   the  faid 

«  Charles  Long  was  required  the  fccond  time,  and  did  not  appear  : 

>ytio      ''  and  at  my  county  court  held  at  Oxford  aforefaid,  on  Thurfday 

aLs.    a  the  twenty-hrd  day   of   Augud   in   the   year  aforefaid,  the 

«  faid  Charles  Long  was  required  the  third  time,  and   did  not 

,arir>     "  appear  :    and  at  my   county    court   held  at  Oxford   aforefaid, 

'aSus.    «  on    Thurfday  the  eighteenth  day  of   September,    in  the  year 

«  aforefaid,  the  faid  Charles  Long  was  required  che  fourth  time, 

vinto     «  and  did  not  appear  :    and  at  my  county  court  held  at  Oxford 

adus,    «  aforefaid,  on  Thurfday  the    fixteenth  day  of  Oa^ber,  m  the 

**  year  aforefaid,  the  faid  Charles  Long  was  required   the  fifth 

'eo  utla.  «  time,  and  did  not  appear  :  therefore  the  faid  Charles  Long,  by 

'^"''       *<  the  judgment  of  the  Coroners  of  the  faid  lord  the  king,  of  the 

«  county  Aforefaid,  according  to  the  law  and  cuaomof  the  king- 

<<  dom  of  England,   is  outlawed. 
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«'  (I5^C>1B©(2B  the  fecond,    by  the  grace  of   God  of   Great  N"*  IIL 

*^  Britain,  France,  and  Ireland  king,    defender  of  the  faith,  and  ^•— «^v-*«*^ 

**  fo  forth  ;    to  the  fhe riff  of   Oxfordfhire,    p-reetlnrr.      UlhtVCa^'l  VVnt  ot, 

"-*"'*  procla- 
"  by  our  writ  we  have  lately  commanded  you  that  you   fhould««  n^atJoa. 

*'  caufe   Charles    Long,  late  of   Burford,  gentleman,   to  bt?  re- 

*•  quired  from  county  court  to  county  court,    until  according  to 

•'  the  law    and  cuilom   of   our    realm  of  England  he  fhould  be 

*'  outlawed,    if  he  did  not  appear  :  and  if   he  did  appear,    thea 

**  that  you   fhould   take  him  and  caufe  him  to  be  Fafely  kept,    fo 

*'  that   you  might  have  his  body  before  our  juflices  at  Vv^efl:„ 

"  minder,    on  the  morrow  of  All  Souls,    to  anfvver  to  William 

**  Burton,  gentleman,  of  a  plea,  that  he  render  to  him  two  hun- 

**  dred  pounds,    which  he  owes  him  and  unjuilly    detains,  as  he 

**  faith :    CfjCtcfOtC  we  command  you,   by  virtue  of  the  ilatute 

*<  in  the  thirty -firft  year  of   the    lady    Elizabeth   late   queen  of 

**  England  made  and  provided,  that  you  caufe    the  faid   Charles 

,*'  Long  to  be  proclaimed  upon  three  fevcral  days  according  to 

^*  the  form  of  that  ilatute;   (whereof  one  proclamation  fhall  be 

*^  made  at  or  near  the  moft  ufual  door  of  the  church  of  the  pa- 

*^  rifli  wherein    he   inhabits,)  that  he  render  himfelf  unto  you  ; 

"  fo  that  you  may  have  his  body  before  our  juflices  at  Wellmia- 

*^  ller  at  the  day   aforefaid  to  anfwer  the   faid  Wilham  Burton 

*'  of  the  plea  aforefaid.     And  have  you   there  then  this  writ. 

"  ^i^itnzh    fir    John    Willes,     knight,     at    Weflminfler,    the 

*^  eighteenth   day  of  June,    in   the   twenty-eighth  year  of  our 

*'  reign. 

*'  By  virtue  of  this  writ  to  me  direcled,  at  my  county  court  sheriffs 
"  held  at  Oxford,   in  the  county  of   Oxford,    on   Thurfday  theietum. 
^^  twenty-fixth  day  of  June,  in  the  twenty-ninth  year  of  the  reign  «,  Jari  ^d, 
"  of  the  lord  the  king  within-written,   I  caufed  to  be  proclaimed 
*'  the  firft  time  ;    and  at  the  general  quarter  feffions  of  the  peace, 
'^  held  at  Oxford  aforefaid,  onTuefday  the  fifteenth  day  of  July 
^^  in  the  year  aforefaid,   I  caufed  to    be   proclaimed  the  fecond 
*'  time  ;    and  at  the  moil   ufual  door  of  the  church  of  Burford 
"  within-written,  on  Sunday  the  third  day  of  Augufl  in  the  year 
-*^  aforefaid,   immediately  after  divine  fervlce,  one  month  at  the 
^'  I(?afl  before  the  within-ramed  Charles  Long  was  required  the 

6  «  fifth 
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P  III.   <*  fifth  time,  I  caufed  to  be  proclaimed  the  third  time,  that  the 
•**V***^*^  faid  Charles  Long  fhould  render  himfelf  unto  trie,  as  within  it 
**  is  commanded  me,  ^ 

^apiastiu  u  ((5<Jg£>lS(JB;(jg  the  fecond,  by  the  grace  of  God  of  Great 
""  *  "  Britain,  France,  and  Ireland  king,  defender  of  the  faith,  and 
*^  fo  forth  ;  to  the  flieriff  of  Berkfhire^  greeting.  2'dle  command 
*'  you,  that  yon  omit  not  by  reafon  of  any  liberty  of  your  county, 
**  but  that  you  take  Charles  Long,  late  of  Burford  in  the  county 
"  of  Oxford,  gentleman,  (being  outlawed  in  the  faid  county  of 
"  Oxford,  on  Thurfday  the  fixteenth  day  of  06lober  laft  pal)-^ 
"  at  the  fuit  of  William  Burton,  gentleman,  of  a  plea  of  debt, 
*'  as  the  fherifl'  of  Oxfordfliire  aforefaid  returned  to  our  juftices 
**  at  Weftminiler  on  the  morrow  of  All  Souls  then  ne}<t  enfu- 
**  ing,)  if  the  faid  Charles  Long  may  be  found  in  your  baiU- 
**  wick  ;  and  him  fafely  keep,  fo  that  you  may  have  his  body 
"  before  our  juftices  at  Weflminfler,  from  the  day  of  faint  R^artin 
*'  in  fifteen  days  to  do  and  receive  w^hat  our  court  fhall  confidcr 
<«  concerning  him  in  this  behalf.  C^itncCc  fir  John  Willes, 
^*  knight,  at  Weilminiler,  the  fixth  day  of  November  in  the 
*'  twenty-ninth  year  of  our  reign. 

Sheriff's       <«  By  virtue  of  this  writ  to  me  direfted,  I  have  taken  the  body 

Raurn,   <<  q£  ^Yi^  within-named  Charles  Lone:  ;  which  I  have  ready  at  the 
Lcpt  err-  ^  -  .       ^  .    .     . 

^us.        "  day  and  place  within-contained,   accordmg  as  by  thrs  writ  it  \s 

<*  commanded  me. 


"   i    7,.    '■'  iii/Zc/'Middlefex,  ^r/d/ Latitat  thereupon  in  the  Court  of 

King's    Bench. 


Bin  of  *'  Middlefex,  ^      <*  Ci;e  ^betiff  is  commanded  that  he  take 

Middle-  ««  to  wit.      J    **  Charles  Longr,  late  of  Burfoi^l  in  the  countv^ 

Iex  tor 

i.&fpafs,  *'.  of  Oxford,    if  he  may  be  found  in  his  bailiwick,  and  him  fafely 


^  *Koie,  that  §  3,  and  §  4,  ar>iriie  I'.faal  r.iCihod  of  procef?,  to  compel  an  ap- 
peiirance  in  the  fourts  of  AvV.g'y  b-enrk  and  ejch-quer ;  in  m  hich  the  pracfiice  of 
tho(e  courts  does  priric'i|-a!ly  differ  from  that  of  the  court  of  common plecj-;  the 
fubfequenl  ftages  of  pro',  es:dingi  Veinr^  aearly  ilikeiii  ihem  all. 

•*  keep. 
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"  ^f'P;  ?  '^f  ^''  "^^y  ^^"'  '""^  ^'^'^y  bef°'-e  the  lord  the  king  N<'  Ilf 
at  WeftiTiiaiter,  on  Wednefday  next  after  fifteen  davsof  E^ii.nClJrZ 
«  to  anfwer  Wniiam   Burton,  gentleman,  of  a  plea 'of  trefpafs  ; 

Clark.,  tor  two  hundred   pounds  of   debt,    accordinsr  to  the"  in  d.l*. 
cullom  of  the  court  of  the  faid  lord  the  king,  before  tte  king 
himfelf  to  be  exhibited  J]   and  that   he  have  there  then  thS 
**  precept. 

"  Iti'k' ^'"""'"''^  ^^'''''  ^°"Si=  not  f<,und  in  mj  h^rlU"  SK.if., 

*  **  return, 

**  Non  eiT 
**  iriveniiis,. 

Iff^^^e  the  fecond    by  the  grace  of  God  of  Great"  Z.,.. 
Br.taui    France   and  Ireland  k.ng,   defender  of  the  faith,  and 
fo  forth;    to  the   fherifF  of   Berkfhire,  greeting.      mbzvtal 
;  we  lately  commanded  our  fheriff  of  Middlfex,  fhat  he  Zdd 
take  Charles  Long,  late  of  Burford  in  the  county  of  Oxfo.d 
"  if  he  might  be   found  in  his  baiHvvick,  and  him   fafely  keen* 
«  fo  that  he  might  be  before  us  at  Weftminfter,  at  a  certain  day 
now  paft,  to  anfwer  unto   William  Burton,  gentleman,  of  a 
plea  of  trefpafs;     [anft  alfo   to   a   bill  of  the  faid    William.  .    ,■ 
«  agamft   the   aforefaid  Charles,   for  two    hundred   pouTds   of"* 
debt,  according   to  the  cuftom   of  our  court,  before  us  to 
be  exhibited  ;]   and  our  faid    flierifFof  Middlefex  at  that  day 
returned  to  us  that  the  aforefaid  Charles  was  not  found  in  iZ 
badiwick;  whereupon  on  the  behalf  of  the  aforefaid  William 
in  our  court  before  us  it  is  fufficientlyattefted,  that  the  afore, 
faid  Charles  h.rks  and  runs  about  in  your  county  :  Cbetcforc 
we  command  you,    that  you  take  him.  if  he  may  be  found  in 
your  bailiwick,  and  him  fafely  keep,  fo  that  you  may  h     el 
bodybeforeusat  WeftminfleronTuefday  nexLfter  L^ek: 

billj  aforefaid;  and  have  you  there  then  this  writ,  mitntt, 
fir  Dudley  Ryder,  knight,  at  Veftminller,  the  eighteenth  daj 
of  April  m  the  twenty-eighth  year  of  our  reign. 

"By  virtue  of  this  writ  to  me  direded.  I  have  taken  the  body ,.  „    -.r, 
of  the  wuhin-named  Charles  Long,  which  I  have  ready  at  die "  ~ 
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III.  "  day  and  place  within-contained  according  as  by  this  writ  it  i: 
"  commanded  me. 


^^  §  4.     T/je  Writ  of  Quo  mill  lis  in  the  Exchequer. 

<^  (0<IE£)S(0^  the  fccond,  by  the  grace  of  God  of  Great 
*'  Britain,  France,  and  Ireland  king,  defender  of  the  faith,  and 
*'  fo  forth  \  to  the  fheriff  of  Berkfhire,  greeting,  ^^t  ccm^ 
«'  mand  you,  that  you  omit  not  by  rcafonof  any  hbcrty  of  your 
*^  county,  but  that  you  enter  the  fame,  and  take  Charles  Long, 
*^  late  of  Burford,  in  the  county  of  Oxford,  gentleman,  wherefo- 
*'  ever  he  fhall  be  found  in  your  bailiwick,  and  him  fafely  keep, 
*'  fo  that  you  may  have  his  body  before  the  barons  of  our  exche- 
"  quer  at  Weflminfter,  on  the  morrow  of  tlie  holy  Trinity,  to 
*'  anfvver  William  Burton  our  debtor  of  a  plea  that  he  render  to 
*^  him  two  hundred  pounds  which  he  owes  him  and  unjuftly  de- 
*'  tains,  whereby  he  is  the  lefs  able  to  fatisfy  us  the  debts  which  he 
*'  owes  us  at  our  faid  exchequer,  as  he  faith  he  can  reafonably 
*'  fliew  that  the  fame  he  ought  to  render  :  and  have  you  there 
"  this  writ.  Ccllltncf^  fir  Thomas  Parker,  knight,  at  Weft- 
<«  minftery  the  fixth  day  of  May,  in  the  twenty-eighth  year  of 
*'  our  reigu. 

51ienff*s       <t  By  virtue  of  this  writ  to  me  dire6led,  I  have  taken  the  body 

•cujrn,     ^^     £  tie  within-named  Charles  Lone: ;  which  I  have  ready  before 

.epi  COT'  .  ^  ..... 

ms^''      «  the   Barons  within-wntten,    according  as  withm  it   is  com- 

<«  majided  me." 


§   5.  Special  Bail;   on  the  Jrre/t  of  the  Defendant ^  pvrfuant  to  the 
Teftatum  Capias,    In  page  xviii. 

I  bond         &UOI30  all  men  by  thefe  pi  efents,  that  we  Charles  Long  of 

ihe  ^^^- p,uj.ford  in  the  county  of  Oxford,  gentleman,  Peter  Hammond  of 

BIx  in  the   faid  county,    yeoman,  and  Edward  Thomlinfon  of 

WoodRock    in   the   faid  count 3^  innholder,  are  held  and  firmdy 

bcvaid  to    Chriftopher  Jones,  efquire,  (heriff  of   the  county    of 

Berks, 
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Berks,  in  four  hundred  pounds  of  lawful  money  of   Great  Bri-  N^  HI. 

tain,  to  be  paid  to  the  faid  fherifF,  or  his  certain  attorney,  exe- 

cutors,  adminiftrators,  or  affigns ;    for  which  payment   well  and 

truly  to  be  made,  we  bind  ourfelves  and  each  of  us  by  himfelf 

for  the  whole  and  in  grofs,  our  and  every  of  our  heirs,  executors^ 

and  adminiftrators,  firmly  by  thefe  prefents,  fealed  with  our  feals! 

Dated  the  fifteenth  day  of  May  in  the  twenty-eighth  year  of  the 

reign  of  our  fovereign  lord  George  the  fecond,    by  the  grace  of 

God  king  of  Great   Britain,    France,    and  Ireland,  defender  of 

the  faith,  andfo  forth,  and  in  the  year  of  our  Lord  one  thoufand 

feven  hundred  and  fifty-five. 

€l}e  Condition  of  this  obh'gation  is  fuch,  that  if  the  above- 
bounden  Charles  Long  do  appear  before  the  juftices  of  our  fo- 
vereign ]ord  the  king  at  Weftminfter,  on  the  morrow  of  the 
holy  Trinity,  to  anfwer  Wilham  Burton,  gentleman,  of  a  plea 
of  debt  of  two  hundred  pounds,  then  this  obligation  fhail  be 
void  and  of  none  effea,  or  elfe  ftiall  be  and  remain  in  full  force 
and  virtue. 


Sealed,    and  delivered,   being         Charles  Long.     (L.S.) 
hrft   duly  ftamped,    in   the  Peter  Hammond.      (L.S.) 

prefence  of  Edward  Thomlinfon.     (L.S.) 

Henry  Shaw. 
Timothy   Griffith. 


^OU  Charles  Long  do  acknowledge  to  owe  unto  the  plaintiffRecogni- 

four  hundred  pounds,  and  you  John  Rofe  and  Peter  Plammonddof^"'-^^"!^ 
r  n         T  1    1  ^       r-  '^^>'j  before 

leveralJy  acknowledge  to  owe  unto  the   fame  perlon  the  fum  of  ihe  com^ 

two  hundred  pounds  a-piece,  to  be  levied  upon  your  feveral  goods  "^^^^^^'^^'^^ 

and   chattels,  lands  and  tenements,    uport  COntitlon  that,  if  the 

defendant  be  condemned  in  the  adlion,   he  (hall  pay  the  condemn- 

ation,  or  render  himfelf  a   prifoner  in   the  Fleet  for  the  fame; 

and,  if  he  fail  fo  to  do,  you  John  Rofe  and  Peter  Hammond  do 

undertake  to  do  it  for  him. 

..Vol.  IIL  Nn  Trinity 
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Trinity  Term,  28  Geo  II ; 

Berks,  ^       ^tl  a  Tcjlatum   Capias  from    Oxfordfhire  againft. 

to  wit.  /  Charles  Long,  late  of  Burford  in  the  county  of  Ox- 
ford, gentleman,  returnable  on  the  morrow  of  the  holy  Trinity, 
at  the  fuit  of  William  Burton,  of  a  plea  of  debt  of  two  hundred 
pounds : 

Ct)C  bail  are,  John  Rofe,  of  Whitney  in  the  county  of  Oxford, 
efquire.     Peter  Hammond,  of  Bix  in  the  faid  county,  yeoman. 

Richard  Price,  attorney  1 
for  the  defendant.       J 

The  party  himfelf  in  ^400. 
Each  of  the  bail  in     i?2C0. 

Taken  and  acknowledged  the  twenty-eighth 
day  of  May,  in  the  year  of  our  Lord  one 
thoufand  feven  hundred  and  fifty-five  de 
h^he  ejfcy  before  me, 

Robert  Grove, 
one  of  the  commifiioncrs, 


J  6.  The  Record  J  as  remolded  hy  Writ  0/  Error. 

Cbe  lOttI  the  king  hath  given  in  charge  to  his  trufty  and 
beloved  fir  John  Willes,  knight,  his  writ  clofcd  in  thefe  words  : 
dpeotge  the  fecond,  by  the  grace  of  God  of  Grest  Britain, 
France,  and  Ireland  king,  defender  of  the  faith,  and  fo  forth  ; 
to  our  trufty  and  beloved  fir  John  Willes,  knight,  greeting. 
^ecaufe  in  the  record,  and  procefs,  and  alCp  in  the  giving  of 
judgment,  of  the  plaint  which  was  in  our  court  before  you,  and 
your  fellows,  our  juftices  of  the  bench,  by  our  writ,  between 
WiHiani  Burton,  gentleman,  and  Charles  Long,  late  of  Burford 

in 
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.1,  the  county  of  Oxford,  gentleman,  of  a  certain  debt  of   two   N=  111 

Inmdred  pounds,    which  the  faid  William  demands  of  the    faid  .^ 

Charles,  mamfcn  error  hath  int«-vened,    to  the  great  damage  of 
hmi  the  fa.d  William,  as  we  from  his  complaint  are   informed  : 
we,  being  wilhng  that  the  error,  if  any  there  be,  fliould  be  cor- 
redled  in  due  manner,  and  that  full  and  fpeedy  juftice  fliould  be 
clone  to  the  parties  aforefaid  in  this  behalf,  do  command  you,  that 
It  judgment  thereof  be  given,  then  under  your  feal  you  do  dif- 
tinaiy  and  openly  fend  the  record  and  procefs  of  the  plaint  afore- 
laid,  with  all  things  concerning  them,  and  this  writ ;  fo  that  we 
may  have  them  from  the  day  of  Eailer  in  fifteen  days,  wherefo- 
ever  ^.^  (hall  then  be  in  England ;   that  the  record  and  procefs 
aforefaid  oeing  infpefted,  we  may  caufe  to  be  done  thereupon 
for  correfting  that  error,  what  of  right  and  according  to  the  law 
and  cuftom  of  our  realm  of  England  ought  to  be  done.     mtttct» 
ourfelf   at   Weftminfter,    the   twelfth  day  of  February,   in  the 
twenty-ninth  year  of  our  reign, 

COe  record   and    procefs,    whereof  in  the  faid  writ  mention  Chief  juf- 
above  IS  made,  follow  in  thefe  words,   to  wit :  tice's  L 

turn. 
^Icas  at  Weftminfter,  before  fir  John  Willes  knight,  and  hisThe  r.ccrd- 
brethren,  juftices  of  the  bench  of  the  lord  the  king  at  Weftmin. 
fter,  of  the  term  of  the  holy  Trinity,  in  the  twenty -eighth  year 
of  the  reign  of  the  lord  George  the  fecond,  by  the  graceof 
God  of  Great  Britain,  France,  and  Ireland  kino-,  defender  of 
the  faith,  ^'c. 


son,  I    Cl;at!c0Long,  late  of  Burford  in  the  county  afore- w,!t 
wit.  J       faid,  gentleman,  was  fummoned  to  anfwer  William 


Oxon 
to 


Burton,  of  Yarnton  in   the   faid  county,  gentleman,  of  a  plea 
that  he  render  unto  him  two  hundred  pounds  which   he  owes 
him  -d  unjuftly  detains,    [as  he  faith.]     ^m  toftsreupon  theacl.r.ilon, 
faid  Wilham,  by  Thomas  Gough  his  attorney,    complains,  that  »r  count,  o„ 
whereas  on  the  :irft  day  of  December,  in  the  year  of  our  Lord'  '"'"''• 
one  thoufand  feven  hundred  and  fifty-four,   at   Banbury  in  this 
county,    the  faid  Charles  by  his  writing  obligatory  did  acknow- 
ledge  himfelf  to  be  bound  to  the  faid  William  in  the  faid  fum  of 
tv,-o  hundred  pounds  of  lawful  money  of   Great  Britain,  to  be 
paid  to  the  faid  William,  whenever  aft«-r  the  faid  Charles  ihould 

Nn  2  kg 


xxviii  APPENDIX- 

:i.   be  thereto  required  ;    neverthelefs  the  faid   Charles   (although 
•^  often  required)   hath   not  paid  to  the  faid  William  the  faid  fam 
of  two  hundred  pounds,  nor  any  part   thereof,  but  hitherto  al- 
together hath  refufed,  and  doth  Hill  refufe,  to  render  the  fame  ; 
wherefore  he  faith  that  he  is  injured,  and  hath  damage  to  the 
value  of  ten  pounds:  and  thereupon  he  brings  fuit,   [and  good 
in     proof.]      3uD  he  brings  here   into  court  the  writing   obligatory 
aforefaid  ;    which  teRifies  the  debt  aforefaid  in   form  aforefaid  ; 
B.      the   date  whereof  is  the  day  and  year  before  mentioned.     ainU 
the  aforefaid  Charles,  by  Richard  Price  his  attorney,   comes  and 
defends  the  force  and  injury   when    [and  wh^re   it  (hall  behove; 
him,]  and-cravesoyerof  the  faid  writing  obhgatory,  audit  is  read 
rai^ed  unto^im,   [in  the  form  aforefaid]  :   he  likewife  craves  oyer  of  the 
'•^^^'^'  condition  of  the  faid  writing,  and  it  is  read  unto  him  m  thefe 
"^"  words  :  ^^  The  condition  of  this  obligation  is  fuch,  that  if  the 
rm    a  above  bounden   Charles   Long,  his  heirs,  executors,  and  ad- 
'''•     "  miniftrators,  and  every  of    them,    (hall  and  do  from  time  to 
^'  time,  and  at  all  times  hereafter,  well  and  truly  Hand  to,  obey, 
**  obferve,    fulfil,    and    keep,    the    award,    arbitrament,    order, 
**  rule,  judgment,  final  end,  and  determination,  of  David  Stiles, 
*•  of  iVood^ftock  in  the  faid    county,  clerk,  and  Henry  Bacon, 
**  of  WoodHock,  aforefaid,  gentleman,  (arbitrators  indifferently 
**  nominated  and  chofen  by  and  between   the  faid  Charles  Long 
'*  and  the   aboveniimed  William   Burton,    to  arbitrate,  award, 
*^  order,  rule,   judge,  and  determine,    of   till   and  all  manner  of 
•*  anions,  caufe  or  caufes  of  adions,  fuits,  plaints,  debts,  duties, 
*^  reckonings,  accounts,  controverfies,    trefpaffes,    and  demands 
"  whatfoever  had,   moved,  or  depending,  or  which  might  have 
-'  been  had,  moved,  or  depending,  by  and  between  the  faid  par- 
•^  tie3,  for' any  matter,  caufe,  or  thing,  from  the  beginning  of 
^*  the  world  until  the  day  of  the  date  hereof,)  which   the  faid 
«^  arbitrators   fliall  make   and  publidi,  of  or  in  the  premifes,  in 
«  writing  under  their  hands  and  feals,  or  otherwife  by  word  of 
"  mouth,  in  the  prefence  of  two  credible  witneffes,  on  or  before 
f*  the  -firft  day  of  January  next  qnfuing  the   date  hereof  ,  then 
«  this  obligation  to  be  void  and  of  none  effea,    or  elfe    to  be 
•'  and  remain  in  full  force  and   virtue."     mW\)  being  read  and 
variance,  heard,  the  faid  Charles  prays  leave  to  imparl  therein   here  until 
the  odave    of  the  holy. Trinity  ;  and  it  is  granted  unto  hmu 
The  fame  day  is  given  to  the  faid  William  Burton  here,  i^c. 
At  which  day,  to  wit,  on  the  odlave  of  the  holy  Trinity,  here 
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come  as  well  as  the  faid  William  Burton  as  the  faid  Charles  Long,  N*=^  III. 
by  their   attorneys  aforefaid  ;    and   hereupon  the  faid  Wilham  ^--^v^-*^ 
prays  that  the  faid  Charles   may  anfwer  to  his  writ  and  count 
aforefaid.     3luD  the   aforefaid  Charles  defends  the  force   and  in-  Piea  j 
jury,   when,  l^c.  and  faith   that  the  faid  Wilh'am  ought   not  to  ^"^  ^^.^'* 
have  or  maintain  his  faid  adion  againft  him  ;    hecaufe    he    faith, '^''''''^" 
that  the  faid  David  Stiles  and  Henry  Bacon,  the  arbitrators  be- 
forenamed  in  the  faid  condition,  did  not  make  any  fuch  award, 
arbitrament,  order,  rule,  judgment,  final  end,  or  determination, 
of  or  in  the  premifes   above  Ipecified  in  the  faid  condition,  on  or 
before  the  firil  day  of  January,  in  the   condition  aforefaid  above 
mentioned,  according  to  the  form  and  effed  of  the  faid  condi- 
tion  ;  and  tliis  he  is  ready  to  verify.     Wherefore  he  prays  judg- 
ment, whether  the  faid  William  ought  to  have  or  maintain  his 
faid    aftion    thereof   againll  him   [and  that  he  may  go  thereof 
without  a  day.]      3liH)  the  aforefaid  WilHam  faith,  'that  for  any  r^  jj^^^;^^ 
thing  above  alledged  by  the  faid  Charles  in  pleadings,  he  ought  fetting^' r^k 
not  to  be  precluded  from  having  his  faid  adion  thereof  againfl^^*  *'^'^''^- 
him;  becaufe  he  faith,  that  after  the  making  of  the  faid  writing 
obligatory,   and  before  the  faid  firil  day  of  January,  to  wit,  on 
the  twenty-fixth  day  of   December,    in   the  year  aforefaid,  at 
Banbury    aforefaid,    in   the    prefence  of  two  credible  witneffes, 
namely,  John  Dew  of  ChaJbury,    in   the   county  aforefaid,  and 
Richard  Morris  of  Wytham  in  the  county  of  Berks,    the  faid 
arbitrators  undertook  the  charge  of  the  award,  arbitrament,    or- 
der, rule,  judgment,    final  end,  and  determination    aforefaid,  of 
and  in  the  premifes  fpecified  in  the  condition  aforefaid  ;  and  thea 
and  there  made  and  publifhed  their  award  by  word  of  mouth  in 
manner  and    form  following,  that  is  to  fay  ;  The  faid  arbitrators 
did  award,  order,  and  adjudge,  that  he  the  faid   Charles  Long 
fhould  forthwith  pay  to  the  faid  William  Burton  the  fum  of  fe- 
venty-five   pounds,    and  that  thereupon  all  differences    between 
them  at    the  time  of  the  making   the    faid    writing   obligatory 
ihould  finally  ceafe  and  determine.     And  the  faid   Wilham  fur- 
ther  faith,  th-at  although  he  afterwards,  to  wit  on  the  fixth  day 
of  January,    in  the  year  of  our  Lord  one  thoufand   feven   hun- 
dred and    fifty-five  at     Banbury    aforefaid,    requeued  the  faid 
Charles  to  pay  to   him  the  faid  William  tlie  faid  feventy.fivcp^o/e/^.;2io.^ 
pounds,  yet  (by  protellation  that  the  faid  CharJes  hath  not  flood 
to,  obeyed,  obferved,  fulfilled,    or  kept   any   part  of   the    faid 
award,  which  by  him  the  faid  Charles  ought  to  have  been  flood 


^^^  :^  to, 
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II.   to,  obeyed,  obferved,  fulfilled,  and  kept)  for  further  plea  therein 
— -  he  faith,  that  the  faid  Charles  the  faid  feventy-five  pounds   to 
the  faid  William  hath  not  hitherto  paid  :   and  this  he  is  ready  to 
verify.     Wherefore  he  prays  judgment,  and  his  debt  aforefaid, 
together  with    his    damages  occafioned  by  the  detention  of  the 
rrer.    faid  debt,  to  be  adjudged  unto   him,    Ifjc.     ^HuD  the  aforefaid 
Charles  faith,  that  the  plea   aforefaid,  by  him  the  faid  William 
in  manner  and  form   aforefaid  above  in   his  rephcation  pleaded, 
and  the  matter  in  the  fame  contained,  are  in  no  wife  fuihcient   iu 
law  for  the  faid  William  to  have  or  maintain  his  adlion  aforefaid 
thereupon  againfl  him  the  faid  Charles  ;  to  which  the  faid  Charles 
hath  no   neceflity,   neither  is  he  obhged  by  the  law  of  the  land, 
\\\  any  manner  to  anfwer  ;  and  this  he  is  ready  to  verify.      Where- 
fore, for  want  of  a  fuificient  rephcation  in  this  behalf,  the  faid 
Charles,  as  aforefaid,  prays  judgment,    and  that  the   aforefaid 
WiUiam  may  be  precluded  from  having  his  a£lion  aforefaid  there- 
s  of     upon  againfl  him,  ^c.     And  the  faid  Charles,  according  to  the 
irer.     f^^^.^^  ^f  ^\^^  ftatute  in  that  cafe  made  and  provided,  fliews  to  the 
court  here  the  caufcs  of  demurrer  following  ;  to  wit,  that  it  doth 
not  appear,  by  the  replication  aforefaid,  that  the  faid  arbitrators 
made  the  fame  award  in   the    prcfence  of  two  credible  witneffes 
on  or  before  the  faid  firfl  day  of  January,  as  they  ought  to  have 
done,  according  to   the  form  and  effe6t  of   the  condition  afore- 
faid ;  and  that  the  replication  P.forefaid  is  uncertain,  infufficient, 
1(1-  in   and  wants  form.     atuD  the  aforefaid  William  faith,  that  the  plea 
^^'^^*     aforefaid  by  him  the  faid  William  in  manner  and  form    aforefaid 
above   in   his  rephcation    pleaded,    and  the  matter  in  the  fame 
contained,  are  good  and  fufficient  in  law  for  the  faid  William  to 
have  and  maintain  the  faid  aftion  of  him  the  faid  William  there- 
upon  againtt  the  faid  Charles  ;  which  faid  plea,  and  the   matter 
therein  contained,  the  faid  Wilham  is  ready  to  verify  and  prove 
as  the  court  ihall  award  ;  and  bccaufe  the  aforefaid  Charles  hath 
not  anfwered  to  that   plea,  nor  hath    he   hitherto  in  any  manner 
denied  the  fame,  the  faid  William  as  before  prays  judgment,  and 
his  debt  aforefaid,  together  with  his  damages  occafioned  by  the 
tina-      cletention  of  that  debt,    to  be  adjudged  unto  him,  ^c.      3lnD 
'  ■  bfCaufe  the    juftices  here  will  advife  themfelves  of  and  upon  the 

premifes  before  tliey  give  judgment  thereupon,  a  day  is  there- 
upon given  to  the  parties  aforefaid  here,  until  the  moiTOw  of 
All  Souls,  to  hear  their  judgment  thereupon,  for  that  the  faid 
•ullices  here  are  not   vn  advifcd  thereof.     At   which  day  here 

cor^e 
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€ome  as  well  the  fald  Charles  as  the  faid  William,  by  their  faid    N'^  III. 
attorneys  ;  and  becaufe  the  iiiid   juftices  here  will  farther  adviie  ^^«**^^««w' 
themfelves  of  and   upon  the  prernifes  before  they  give  judgment 
thereupon,    a  day   is    farther  given  to  the  parties    aforefaid  here 
until  the  o6lave  of  faint  Hilary,  to  hear  their  judgment  thereupon, 
lor  that  the  faid  juilices   here  are  not  yet  advifed  thereof.     At 
which  day   here  come  as  v/ell  the  faid  William  Burton  as  the  faid 
Charles  Long,  by  their  faid  attorneys.     2'O|)eref0i:e,    the  record  Opinion  ot^ 
and  matters  aforefaid  having  been  {^qu,  and  by  the  juftices  here  ^^^^  ^'^^^^ 
fully  underilood,    and   all   and   hngular  tlie  prernifes  being  exa- 
inmed,  and  mature  deliberation  being   had  thereupon  ;-   for  that  Rep!Icatu)!i 
it  feems  to  the  faid  juftices   here,  that  the  laid  plea  of  the  faid  '^^^^^^^^^^ 
VViliiam  Burton  before  in  his  replication  pleaded,  and  the  matter  for  ihe  de- 
therein   contained,  are   not    fufiicient  in  law,  to  have  and  main- ,^"'^;^''^.\ 
tarn   the   adion  of   the  aforefaid  Wilham  againft    the    aforefaid  Ai-r^././r// " 
Charles ;  therefore  it  iB  CCneUcretJ,  that  the  aforefaid  William  P''  ^''''^'■ 
take  nothing  by  his  writ  aforefaid,  but  that  he  and  his  pledges  of 
profecutiijg,  to  wit,  John  Doe  and  Richard  Roe,  be  in  mercy  for 
his  f^dfe  complaint ;    and  that  the  aforefaid   Charles  go   thereof 
without  a  day,  ^c.  "311115  ft  i^  farther  COnliBCtcD,  that  the  afore.  Amcr<.e-. 
faid  Charles  do  recover  againft  the  aforefaid  William  eleven  pounds  "''^''*- 
and  feven  fnillings,  for  his  cofts  and  charges  by  him  about  his  de- 
fence in   this  behalf  fuilaincd,  adjudged  by  the  court  here  to  the 
faid  Charles  v/ith  his  confent,  according  to  the  form  of  tlie  ftatute 
m  that  cafe  made  and  provided  :  and  that  the  aforeliiid  Charles  Sxecutio.:. 
may  have  execution  thereof^  ^c. 


ier;.i  h: 


3lftcrtOavtJ0,  to  wit,  on  Wednefday  next  after  fifteen  days  ^e 
of  Eafter  in  this  fame  term,  before  the  lord  the  king,  at  Weil- ' '' 
minfter,  comes  the  aforefaid  William  Burton,  by  Peter  Manwa- 
ring  his  attorney,  and  faith,  that  ir^  the  record  and  procefs  afore- 
laid,  and  alfo  in  the  giving  of  the  judgment  in  the  plaint  afore- 
iaid,  it  is  manifeftly  erred  in  this  ;  to  wit,  that  the  judgment 
aforefaid  was  given  in  form  aforefaid  for  the  faid  Charles  Long 
againft  the  aforefaid  William  Barton,  whereby  the  law  of  the 
land  judgment  would  have  been  given  for  the  faid  William 
Burton  againft  the  faid  Charles  Long  ;  and  this  he  is  ready  to 
verify,  "^n'b  the  faid  Wilham  prays  the  writ  of  the  faid  lord  Wrirof  .S".i- 
the  king,  to  warn  the  faid  Charles  Long  to  be  before  the  ^'aid  ''''  M*'^^^.  '•> 
lord  the  king,  to  hear  the  record  and  procefs  aforeiaid  ;  and  it  is  ^''"' 
granted  untQ  him  ;  by   which  the  ftierifF  aforefaid  is  commanded 

^  that 


errv^i^. 
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111.  that  by  good    [and  lawful  men  of  his  bailiwick]    he  caufe  tL^ 
-^-*«»  aforefaid    Charles   Long  to  know,    that  he  be  before  the  lord  the 
king  from  the  day  of  Eafter  in  live  weeks,  wherefoever  [he  (hall 
then   be  in  England,]    to  hear  the   record  and  procefs  aforefaid, 
if   [it   (hall    have   happened    that   in  the    fame  any   error   fhall 
have  intervened  ;]   and  farther  [to  do  and  receive  what  the  court 
of  the  lord  the  king  fhall  confider  in  this  behalf.]      The  fame  day 
ifip's  le  is  given  to  the  aforefaid  William  Burton.     ISlt  j33^icl)  Da^  before 
J   5'.i/r^l^^  Iqj^j  ^-^^  king,    at  Weftminiler,  comes  the  aforefaid  William 
Burton,  by  his  attorney  aforefaid  :  and  the  (lieriff  returns,    that 
by  virtue  of  the  writ  aforefaid  to    him  directed   he    had  caufed 
the  faid  Charles  Long  to   know,  that  he  be  before  the  lord  the 
king  at  the  time  aforefaid  in  the  faid  writ    contained,   by  John 
Den  ai^  Richard  Fen,  good,   cfc,  ;    aB  by  the    fame  writ  \\a5> 
commanded    him  ;    which  faid  Charles  Long,  accordin^r  to  the 
warninir  eiven  him  in  this  behalf,  here  cometh  by  Thomas  Webb 
■"^JPs^-his    attorney.      Cdil)er€Up0U    the    faid   William    faith,    that   in 
the  record  and   procefs  aforefaid,    and  alfo  in  the  giving  of  the 
judgment   aforafaid,    it  is   manifelUy  erred,    alleging    the   error 
aforefaid  by  him  in   the  form  aforefaid  alleged,    and   prays,   that 
the  judgment  aforefaid  for  the  error  aforefaid,  and  otliers,  in  the 
record  and  procefs   aforefaid    being,    may  be  reverfed,  annulled, 
and  entirely  for  nothing    eileemed,    and    that  the   faid  Charlefi 
may  rejoin  to  the  errors  aforefaid,  and  that  the   cuurt  ot  the  laid 
lord  the  king  here  may  proceed  to  the    examination   as  well  of 
the  record  and  procefs  aforefaid,  as  of  the  matter  aforefaid  above 
ncler?  for  error  afligned.     Hint)  the  faid  Charles  faith,  that  neither  in 
'^'^  C/^  the  record  and  procefs  aforefaid,  nor  in  the  giving  of   the  judg- 
""        ment  aforefaid,  in  any  thing  is  there  erred  :  and  he  prays  in  like 
manner  that  the  court  of  the  faid  lord    tlie   king  here  may  pro- 
ceed to  the  examination  as  well  of  the  record  and  procefs  afore- 
nu-      faid,  as  of  the  matters  aforefaid  above  for  error  afligned.     "SlnD 
brcaufc   the   court  of  the  lord  the   king   here  is  not  yet   advifed 
what  judgment  to  give  of  and  upon  the  premiies,  a  day  is  there- 
of driven  to  the  parties  aforefaid   uiitil    the    morrow  of  the  holy 
Trinity,  bef(n-e  the    lord  the  king,   wherefoever  he  {hall  then  be 
in    England,  to  hear  their  judgment  of  and  upon   tlie  premifes, 
for  that  the   court  of  the  lord  the  king  here  is  not  yet  adrifed 
thereof.     At  which    day  before  the  lord  the  king,  nt  W^eUmin- 
ftevj    come    t'le    parties  aforefaid  by  their    attorneys  aforefaid  t 
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tBl)Ztmp(^tif  9iB  well  the  record  and  procefs  afor^faid,  and  the  N^  111. 
judgment  thereupon  given,  as  the    matters  aforefaid  by  the  faid  — — ^/-*»-*«^ 
William  above  for  error  affigned,  being  feen,  and  by  the    court  ^^"''f^/^ 
of  the  lord  the  king  here  being  fully  underftood,  and  mature  de- 
liberation bemg  thereupon  had,  for  that  it  appears  to  the  court  of 
the  lord  the  king  here,  that  in    the  record  and  procefs  aforefaid, 
and  alfo  in  the  gi'^ing  of  the  judgment  aforefaid,  it  is  manifeftly 
erred,  t^evcfote  it    IS  f OUfitJercI),  that  the  judgment  aforefaid,  Judgment 

for   the   error  aforefaid,  and  others,  in    the   record  and  procefs  ^^  ^^^^,  ^'"^' 

f  .  mnn  l)I/!ns 

aforefaid,    be    reverfed?  annulled,    and   entirely    for  nothing  ef-revcrfed, 
teemed ;    and  that  jthe  aforefaid  William  recover  againft  the  afore-  J*J^§'^^^^'~-*- 
faid  Charles  his  debt  aforefaid,  and  alfo  fifty  pounds  for  his  damages  piannit?. 
v/hich  he  hath  fuftained,  as  well  on  occafion  of  the  detention  of  Cuiu. 
the  faid  debt,  as   for  his  cofts  and  charges,  unto  which  he  hath 
been  put  about  his  fuit  in  this  behalf,  to  the  faid  William  With  his 
confent  by#t!ie  court  of  the  lord  the  king  .here  adjudged.     And  Defendant 
the  faid  (pharles  in  mercy.  .  -^-«— 


^m^iceri. 


Jaciendum, 


$  7*     Procefs  qJ  Execution, 

(15€£)K®€  the  fecond,  by  the  grace  of  God  of  Great  Writ  of  .«- 
Britain,  France,  and  Ireland  kin|r,  defender  of  the  faith,  and  fo  ^7^' ^'V'^^i^- 
forth,  to  the  (lieriff  of  Oxfordfhire,  greeting.  £dle  command' 
you,  that  you  take  Charles  Long,  late  of  Burford,  gentleman^ 
if  he  may  be  found  in  your  bailiwick,  and  him  fafely  keep,  fo 
tiiat  you  may  liave  his  body  before  us  in  three  weeks  from  the 
day  of  the  holy  Trinity,  wherefoever  we  fhall  then  be  in  Eng- 
land, to  fatisfy  William  Burton,  for  two  hundred  pounds  debt, 
which  the  faid  William  Burton  hath  lately  recovered  againfl  him 
in  our  court  before  us,  and  alfo  fifty  pounds,  which  were  ad- 
judged in  our  faid  court  before  us  to  the  faid  William  Burton,  for 
his  damages  which  he  hath  fuftained,  as  well  by  occafion  of  the 
detention  of  the  iaid  debt,  as  for  his  coib  and  charges  to  which 
he  hath  been  put  about  his  fuit  in  this  behalf,  whereof  the  faid 
Charles  Long  is  convidk^l,  as  it  appears  to  us  of  record ;  and 
have  you  there  then  this  writ,  c^h'ttiefg  fir  Thomas  Denifon*, 
knight,  at  Weftminller,  the  nineteenth  day  of  June,  in  the  twenty- 
ninth  year  of  our  reign. 

^  The  kniov  puifu^-  jufl'ce;   ther€  being  no  chkf  juftice  ihat  term. 

By 
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II.  By  virtue  of  this  writ  to  nie  directed,  I  have  taken  the  ouay 
^"^'^of  the  within-named  Charles  Long;  which  I  have  ready  before 
,  the  lord  the  king,  at  Weflminfler,  at  the  day  within  written,  as 
jrpus,  within  it  is  commanded  me. 

f^.^^  (0(IB€>iB(!5€  the  fecond,  by  the  grace  of  God  of  Great 
'  Britain,  France,  and  Ireland  king,  defender  of  the  faith,  and 
fo  forth,  to  the  ilieriff  of  Oxfordfhire,  greeting.  CSle  command 
you  that  of  the  goods  and  chattels  within  your  bailiwick  of 
Charles  Long,  late  of  Burford,  gentleman,  you  caufe  to  be  made 
two  hundred  pounds  debt,  which  WiHiam  Burton  lately  in  our 
court  before  us  at  Weftriiinfter  hath  recovered  againfl  him,  and 
alfo  fifty  pounds,  which  were  adjudged  in  our  court  before  us  to 
the  faid  William,  for  his  damage  which  he  hath  fuflained,  as  well 
by  occafion  of  the  detention  of  his  faid  debt,  as  for  Ids  colls  and 
charges  to  which  he  hath  been  put  about  his  fuit  in  this  behalf, 
whereof  the  faid  Charles  Long  is  convi(fted,  as  it  appears  to  us  of 
record  ;  and  have  that  money  before  us  in  three  weeks  from  the 
day  of  the  holy  Trinity,  wherefoever  Vv-e  fliall  then  be  in  England, 
to  render  to  the  faid  William  of  his  debt  and  damages  aforefaid  : 
and  iiave  there  then  this  writ.  C<liitncf0  fir  Thomas  Denifon, 
knight,  at  Weflminfler,  the  nineteenth  day  of  June,  in  the  twenty- 
ninth  year  of  our  reign. 

^s  By  virtue  of  this  writ  to  me  directed,  I  have  caufed  to  be  made 

of  the  goods  and  chattels  of  the  within-written  Charles  Long, 
two  hundred  and  fifty  pounds  ;  which  I  have  ready  before  the 
lord  the  king  at  Weflminfler  at  the  day  within-written,  as  it  ii 
within  commanded  me. 


THE    END, 


Pfi^iicdly  A.  SrR-MiAN,  Laic-rniiir  U  Ili^  ^i%V4',  PrinicrS'Sireet,  Lccidi^w 
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